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JOEL    PRENTISS    BISHOP, 


BOSTON : 

LITTLE,    BKOWN    AND    COMPANY. 

1858. 


Entered  aocordftig  to  Act  of  Congress,  in  the  year  1868,  bj 

JOEL   PRENTISS   BISHOP, 

In  the  Clerk*s  Office  of  the  District  Court  of  the  District  of  Massachusetts. 


CAMBRIDGE: 


ALLEN    AND     FARMHAX,    PRXNTKBB. 


TO 


THE  HONORABLE  RUFUS  CHOATE,  LL.  D. 


Sir:  — 

Among  all  whom  T  may  call  my  friends,  I  know  not  one 
to  whom  I  can  more  appropriately  dedicate  this  second 
volume  of  my  work  on  Criminal  Law  than  to  yourself. 
It  is  intended  as  a  guide  to  the  practitioner  in  the  labors 
of  his  profession;  but  who  has  labored  more  triumphantly 
than  you,  in  this  department  of  the  law?  It  is  intended 
to  unfold  the  principles  of  this  branch  of  our  jurispradence 
in  a  manner  comprehensible  to  the  ordinary  mind;  but 
who,  among  all  that  have  adorned  our  profession,  more 
clearly  than  you,  brings  down  the  great  principles  which  lie 
in  the  highest  reason,  to  the  apprehension  of  the  lowest? 
It  is  not  meant  to  plod  dryly  along  the  dull  ways,  made 
dismal  by  the  must  of  other  years,  when  learning  was 
covered  with  the  mantle  of  stupidity ;  and  who,  more  than 
yourself,  has  drawn  the. thread  of  learning  over  a  path 
brilliant  with  the  corruscations  of  genius?  Genius  I  have 
not;  but,  let  me  say,  that  even  in  this  better  age  I  honor 
him  who  is  able  to   make  himself  respected  for  his  pro- 


VI        TO  THE  HONORABLE  RUFUS  CHOATE,  LL.  D. 

found  science,  notwithstanding  he  has  the  more   brilliant 
adornments  of  the  orator. 

I  remain,  very  sincerely, 

Your  firiend, 

JOEL  P.  BISHOP. 
Boston,  Janizary  1,  1858. 


ADVEMSEMENT 


TO    THE    SECOND    VOLUME 


This  second  volume  closes  the  present  work.     It  is 

intended  rather  for  the  practitioner  than  for  either 

the  student  or  the  non-professional   reader.    I  hope, 

however,  it  may  be  found  useful  to   all  who   desire 

a  knowledge  of  the  criminal  law.    It  will  be  followed 

by  another  work,  on  the  law  of  pleading,  evidence, 

and  practice,  in  criminal  cases. 

J.  P.  B. 

BosTOir,  January  1,  1858. 
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BOOK    VII. 


SPECIFIC    OFFENCES. 


CHAPTER  L 


INTRODUCTOBY  VIEWS. 


§  1.  It  was  one  of  the  objects  of  the  former  volume,  to 
collect  such  general  principles  as  should  direct  us,  whether 
any  particular  act  is  cognizable  by  the  criminal  law.  We 
touched  but  lightly  and  only  incidentally  the  separation  or 
division  of  criminal  things  into  specific  offences.  To  show 
this  partition,  and  to  trace  each  individual  crime  into  its 
minuter  lineaments,  is  the  object  now  before  us.  We  shall 
include  herein  such  statutory  offences  as  have  furnished  mat- 
ter for  any  considerable  judicial  discussion. 

§  2.  The  idea  of  giving  particular  names  to  corresponding 
classes  of  criminal  acts  seems  to  have  been  present  at  the 
beginning,  and  at  every  stage  of  the  subsequent  develop- 
ment, of  our  criminal  common  law  jurisprudence.  There  is, 
probably,  no  felony  without  a  name ;  but,  while  most  misde- 
meanors have  names,  there  are  some  which  have  not;  so 
that,  if,  according  to  established  principles,  such  as  were  un- 
folded in  our  previous  volume,  a  particular  wrongful  thing 
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should  be  found  to  be  indictable,  this  conclusion  could  not 
be  overthrown  by  showing  that  no  name  had  ever  been  given 
to  the  offence.  These  observations  refer  to  crimes  at  com- 
mon law;  for  statutes  often  bring  into  being  creations  of 
.  their  own,  both  as  felonies  and  misdemeanors,  to  which  they 
give  no  names. 

■ 

§  3.   The  law,  in  thus  parting  off  the  indictable  ground, 
and  naming  the  several  divisions,  has  not  proceeded  uni- 
formly upon  any  scientific  plan.      Therefore,  although  we 
endeavored  to  be  scientific  somewhat,  when,  in  the  preceding 
volume,  we  distinguished  the  indictable  from  the  unindictable, 
we  should  find  it  impossible  to  be  strictly  so  now,  if  we  were 
to  make  the  effort,  in  dividing  the  work  before  us.     Thus 
the  offences  of  assault  and  battery  involve  both  an  injury  to 
the  individual  and  a  disturbance  of  the  public  peace ;  there- 
fore they  could   not  be   scientifically  placed,   alone,  under 
either  one  of  these  two  heads.     Yet,  further,  there  are  other 
offences,  a  part  of  the  acts  within  which  come  under  one 
head  in  a  scientific  arrangement,  and  a  part  under  another 
head.     For  example,  some  nuisances  are  indictable  as  tend- 
ing to  impair  the  public  health;  others,  as  corrupting  the 
public  morals;  others,  as  calculated  to  disturb  the  public 
tranquillity;   others,  as  interfering  with  the  public  conven- 
ience and  safety.     And  counterfeiting  and  forgery  are,  under 
some  circumstances,  purely  offences  against  the    individual, 
•  though  indictable;  while,  under  other  circumstances,  they 
are  strictly  crimes  against  the  public,  —  in  the  latter  case 
sometimes  on  one  ground,  and  sometimes  on  another.    These 
illustrations  might  be  multiplied ;  but  they  are  sufficient  to 
impress  the  intelligent  reader  with  the  general  truth. 

§  4.  In  arranging,  therefore,  the  matters  before  us  in  the 
present  book,  nothing  is  lost  to  science,  while  much  is  gained 
to  practical  convenience  for  those  who  use  it,  by  treating  of 
the  crimes  in  their  alphabetical  order.  This  order  will  greatly 
assist  the  practitioner  in  making  rapid  reference  to  particular 
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heads ;  and  the  mere  student  will  suffer  little  inconvenience 
from  it,  since  he  can  readily  read  the  titles  in  such  groups  as 
suit  his  habits  of  study  and  reflection.  If  he  desires,  he  can 
examine  them  according  to  the  arrangement  which  he  finds 
in  the  eighteenth  and  nineteenth  chapters  of  the  preceding 
volume.* 
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CHAPTER  II.    . 


ABDUCTION. 


§  5.  An  old  English  statute,  3  Hen.  7,  c.  2,  after  reciting 
"  That  women,  —  as  well  maidens  as  widows  and  yrives, 
having  substance,  some  in  goods  movable  and  some  in  lands 
and  tenements,  and  some  being  heirs  apparent  unto  their  an- 
cestors,—  have,  for  the  lucre  of  such  substances,  been  often- 
times taken  by  misdoers,  contrary  to  their  will,  and  after 
married  to  such  misdoers,  or  to  others  by  their  assent,  or  de- 
filed ;  to  the  great  displeasure  of  God,"  etc.,  enacts, "  That  what 
person  or  persons  that  taketh  any  woman  so  against  her  will 
unlawfully ;  that  is  to  say,  maid,  widow,  or  wife ;  that  such 
taking,  procuring,  and  abetting  to  the  same,  and  also  receiv- 
ing wittingly  the  same  woman  so  taken  against  her  will,  and 
knowing  the  same,  be  felony ;  and  that  such  misdoers,  takers, 
and  procurators  to  the  same,  and  receitors  knowing  the  said 
offence  in  form  aforesaid,  be  reputed  and  judged  as  prin- 
cipal felons."  2  Stat  39  Eliz.,  c.  9,  took  away  clergy  from  the 
principals  and  procurers  before  the  fact.^ 

§  6.  In  construing  this  statute  the  courts  have  held,  that 
the  word  "  so,"  in  the  body  of  it,  makes  the  preamble  sub- 
stantially a  part  of  the  act*     The  taking  must  be  for  lucre,* 


*  See,  for  matter  relating  to  this  head,  Vol  I.  §  412,  557.     See  this  vol. 
tit.  Seduction. 

*  For  tliis  statute,  and  expositions  thereon,  see  1  Hawk.  F.  C.  Ctirw.  Ed. 
p.  123  et  seq.    And  see  Vol.  I.  §  412. 

»  Baker  v.  Hall,  12  Co.  100. 

*  Burton  v.  Morris,  Hob.  182,  183 ;  Case  of  Stealing  Women,  12  Cow  20. 
»  4  Bl.  Com.  208.    And  see  Reg.  v.  Barratt,  9  Car.  &  P.  887. 
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and  the  woman  must  either  be  an  heir  apparent,  or  have  prop-, 
erty.^  Force  must  be  used  at  the  taking  or  at  the  marriage 
or  defilement,  but  not  necessarily  at  both;^  yet  both  force 
and  a  marriage  or  defilement  must  occur  in  the  county  in 
which  the  indictment  is  found  ;^  and  a  taking  is  not  suffi* 
cient  unless  followed  by  one  of  these.*  If  the  offence  be 
complete,  any  consent  given  by  the  woman  afterward  will 
not  extinguish  it.^  The  receivers  of  the  women  are  prin- 
cipals, while  those  who  receive  the  takers  of  her  are  only 
accessories  after  the  fact® 

§  7.  The  material  question  for  us  is,  whether  this  statute 
is  common  law  in  the  United  States.  Upon  this  question 
we  have  no  decisions.^  The  Pennsylvania  judges,  in  their 
report  to  the  legislature  of  English  statutes  in  force  in  that 
State,  omitted  this  one;®  and  Kilty  mentions  it  among  the 
acts  not  found  applicable  in  Maryland.®     The  case  evidently 

*  Baker  v.  Hall,  12  /Do.  100 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  124,  §  4. 

*  4  Bl.  Com.  208,  209. 
»  Vol.  I.  §  657. 

*  Baker  i;.  Hall,  12  Co.  100 ;  Case  of  Stealing  Women,  12  Co.  20. 

*  Reg.  V.  Swanson,  7  Mod.  101,  102. 

*  Baker  v.  Hall,  12  Co.  100;  Case  of  Stealing  Women,  12  Co.  20. 
^  VoLI.§412. 

'  Report  of  Judges,  3  Binn.  App.  595,  617. 

*  Kilty  Report  of  Statutes,  67.  He  says:  "This  offence  was  generally 
known  in  England  under  the  term  of  stealing  an  heiress.  The  statute  must 
be  considered  in  connection  with  39  Eliz.,  c.  9,  which  took  away  the  benefit 
of  clergy.  The  question,  as  to  the  extension  of  these  statutes,  if  considered 
independent  of  what  is  to  be  inferred  from  the  records  of  the  courts,  would  be 
open  to  considerable  doubt;  for,  although  the  felony  was  created* and  made 
more  penal  by  acts  of  parliament,  yet  they  were  enacted  long  before  the 
settlement  of  the  province,  and,  although  the  provisions  are  highly  penal, 
the  offence  may  be^  viewed  as  one  of  a  heinous  nature,  and  as  being  liable 
to  be  perpetrated  in  this  country,  as  well  as  in  England.  But  I  have  not 
been  able  to  discover  any  instance  of  a  prosecution  under  these  statutes, 
either  in  the  province  or  in.  the  State,  and  the  most  certain  conclusion 
seems  to  be  that  they  were  not  in  force  therein.  There  were  some  cases  of 
prosecutions  under  the  statute  4  and  5  Ph.  &  M.  c.  8  [this  statute  will  be 
conadered  under  the  head  of  Seduction],  for  what  is  termed  an  inferior 
degree  of  the  same  kind  of  offence." 
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stands  thus :  It  was  as  applicable  in  principle  to  our  colonies 
as  to  the  mother  country ;  but,  owing  to  the  poverty  of  the 
early  settlers,  and  to  other  local  causes,  the  occasions  did  not 
arise  here  for  its  practical  enforcement.  This  want  of  occa- 
sion is  not  generally  held,  by  our  courts,  sufficient  to  ex- 
clude any  particular  provision  of  English  law  from  among 
the  provisions  adopted  by  us ;  yet,  on  such  a  subject,  judges 
are  a  little  uncertain  and  variant  in  their  determinations. 

§  8.  Aside  from  this  statute,  the  acts  it  prohi-bits  amount 
to  the  common  law  misdemeanor,  of  kidnapping.^  And  an 
English  case  lays  it  down,  that  attempting  to  carry  away 
forcibly  a  woman  of  great  fortune  is  a  great  misdemeanor; 
for  "  sure,"  says  Lord  Holt,  "  this  concerns  all  the  people  in 
England  who  would  dispose  of  their  children  well."^ 


^  That  is,  supposing  a  transportation  to  a  foreign  country  not  to  be  an 
ingredient  in  the  ofieuce  of  kidnapping.     See  post,  tit.  Kidnapping. 
•  Rex  V.  Pigot,  Holt,  768.  '  • 


ABORTION.     See  Vol.  I.  §  255,  386,  618,  527. 
ABUSING  CHILDREN.    See  Rape,  and  the  like. 

[6] 


CHAP,  m.]        ADULTERY,  FORNICATION,  AND   INCEST.  §  9 


CHAPTER  III. 

ADULTERY,'^   FORNICATION,^  AND   INCEST.' 

Sect.  0-11.  Adultery. 

12.  Fornication. 

18, 14.  Open  Lewdness. 

16.  Incest. 

16, 17.  General  Points. 

§  9.  Wb  have  already  seen,*  that  adultery  is  not  indicta- 
ble at  common  law;  but  that  it  has  been  made  so  by  the 
statutes  of  many  of  the  States.  The  want  of  a  common 
law  definition  of  this  offence  has  led  to  differences  in  the 
interpretation  of  statutes  which  have  used  simply  the  word 
adultery,  without  defining  it.  The  better  view  seems  to  be, 
that  it  is  the  voluntary  sexual  intercourse  of  a  married  per- 
son, with  a  person  other  than  the  husband  or  wife ;  ^  so  that, 
when  one  of  the  parties  to  the  criminal  act  is  married  and 
the  other  not,  it  is  adultery  in  the  married  one,  whether  male 
or  female,  and  in  the  other  only  fornication.^ 


^  For  a  full  discussion  of  the  offence  of  adultery,  see  Bishop  Mar.  &  Div. 
§  415-453.  And  see,  for  matter  under  this  head,  Vol.  I.  §  46,  247,  379, 525, 
526,  538. 

*  See,  for  matter  under  this  head,  Vol.  L  §  46,  379,  538. 

'  See,  for  matter  under  this  head.  Vol.  I.  §  247,  379,  538. 

*  Vol.  I.  §  46,  379. 

*  Bishop  Mar.  &  Div.  §  415. 

*  Commonwealth  v.  Call,  21  Pick.  509 ;  Commonwealth  v,  Elwell,  2  Met 
190;  6  Dane  Ab.  677 ;  The  State  v.  Hutchinson,  86  Maine,  261 ;  Cook  v. 
The  State,  11  Ga.  53,  56 ;  Respublica  v.  Roberts,  2  Dall.  124,  1  Yeates,  6  ; 
Commonwealth  r.  Burton,  Recorder's  Decisions,  83,  85 ;  2  Greenl.  Ev.  § 
48 ;  Bishop  Mar.  &  Div.  §  415.  In  Scotland,  adulter}'  is  a  statutory  crime  — 
"  heinous,  and  in  sotoe  cases  capital ; "  —  but  Hume,  who  wrote  near  the  be- 
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§  10.  In  opposition  to  this  view  it  has  been  maintained, 
on  the  one  hand,  that  an  unmarried  man  commits  adultery 
by  intercourse  with  a  married  woman,  on  account  of  the  lia- 
bility of  spurious  issue  following;^  and,  on  the  other  hand, 
that  even  a  married  man  does  not  commit  the  offence  where 
the  woman  is  unmarried,  since  in  the  latter  case  the  issue  is 
not  imposed  upon  the  marriage.^  There  is  some  language  in 
the  books  which  seems  to  faVor  still  another  proposition, 
namely,  that  where  either  of  the  parties  is  manied,  the  crim- 
inal act  is  adultery  in  both  ;^  but  probably  no  adjudication 
has  settled,  that  a  single  woman  commits  the  offence  by  a 
carnal  intercourse  with  a  married  man.*     In  Massachusetts, 


ginning  of  the  present  century,  remarked,  that  it  "  has  not,  for  many  years, 
been  the  subject  of  a  criminal  prosecution."  1  Hume  Crim.  Law,  2d  ed.  449. 
An  examination  of  the  modern  Scotch  reports  shows  also  an  entire  absence 
of  cases  relating  to  this  offence.  Hume  says:  *^  Adultery,  in  our  practice,  is 
committed,  alike,  whether  it  be  that  a  married  man  has  knowledge  of  an  un- 
married woman,  or  that  a  married  woman  is  known  to  an  unmarried  man. 
It  is  true,  the  civilians  and  foreign  doctors  have  much  disputed,  and  not  with- 
out plausible  grounds,  whether  such  was  the  rule  of  the  civil  law,  or  the  law 
of  Moses.  Neither  can  it  be  said  that  the  expressions  of  our  statutes  are 
of  themselves  decisive  of  the  question,  either  way ;  and  certainly  it  is  not 
to  be  denied,  that  the  more  heinous  mode  of  this  offence  is  in  the  seduction 
of  a  married  woman,  which  is  so  severe  a  blow  at  the  husband's  peace,  and 
the  credit  and  welfare  of  his  family.  Yet  our  custom,  perhaps,  on  the 
whole,  with  a  wiser  policy  and  sounder  judgment,  though  chiefly  actuated 
of  old  by  consideration  of  the  sin  and  the  peril  to  the  souls  of  the  parties, 
has  always  disowned  any  such  distinction ;  and  in  this  article,  as  in  that  of 
divorce,  has  invested  the  spouses  with  equal  privileges,  prescribed  to  bo^ 
one  line  of  duty,  and  exposed  them  to  the  same  hazards.'*  1  Hume  Crim. 
Law,  2d  ed.  451. 

*  The  State  r.  Wallace,  9  N.  H.  615  ;  The  State  v.  Pearce,  2  Blackf.  318. 
And  see  the  reasoning  in  Galbraith's  charge  (Pennsylvania),  4  Am.  Law 
Register,  209. 

'  Galbraith's  Charge,  4  Am.  Law  Register,  209 ;  The  State  v.  Lash,  1 
Harrison,  380. 

*  The  State  v.  Hinton,  6  Ala.  864;  Hull  v.  Hull,  2  Strob.  Eq.  174, 
187. 

*  The  case  of  The  State  v.  Hinton,  supra,  appears  to  be  one  of  living  to- 
gether in  adultery  (post,  §  14) ;  between  which  and  simple  adultery  there  may 
be  a  distinction.     Query,  how  would  the  doctrine  of  being  present,  aiding 
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a  statute  provides,  that,  "  when  the  crime  is  committed  be- 
tween a  married  woman  and  a  man  who  is  unmarried,  the 
man  shall  be  deemed  guilty  of  adultery,  and  be  liable  to  the 
same  punishment."^ 

§  11.  According  to  our  definition,  the  carnal  act,  to  consti- 
tute adultery,  mus^t  be  voluntary.  If,  therefore,  it  is  so  com- 
pelled by  force,  or  committed  through  such  mistake  of  the 
person,  as  brings  the  case  within  the  principles  discussed  in 
the  previous  volume,^  there  is  no  offence.'  How  it  would 
be,  in  those  localities  where  the  act  in  the  man  is  adultery 
when  he  is  single  and  the  woman  is  married,  if  he  honestly 
believed  her  to  be  unmarried  also,  is  a  question  which  has 
not  probably  received  judicial  determination.*  Where  the 
parties  accused  have  been  married  in  form  to  each  other,  if 
the  marriage  is  void  in  law,  and  known  by  them  to  be  so,*  it 
wiU  not  protect  them  from  a  charge  of  adultery,  fornication, 
or  incest^ 


Fornication. 

§  12.  Fornication  differs  in  this  from  adultery,  that  it  is 
constituted  without  the  element  of  a  maniage.  In  some  of 
the  States  it  is  made  indictable  by  statutes;^  and,  where  it 


ftnd  abettang,  apply  to  tke  unmarried  party.    See  Vol.  I.  §  85,  87,  264,  456- 
461 ;  The  State  v.  Brady,  9  Humph.  74. 

^  R.  S.  c.  130,  §  1 ;  Coimnoii wealth  v.  Reardon,  6  Cush.  78;  CoDunon- 
wealth  V.  Elwell,  2  Met  190. 

•  Vol.  I.  §  247. 

•  Bishop  Mar.  &  Div.  §  418. 

*  See  Vol.  I.  §  247  ;  Commonwealth  v.  Elwell,  2  Met  190. 
»  See  Vol.  I.  §  242. 

*  The  State  v.  Fore,  1  Ired.  378 ;  post,  §  15.    See  The  State  v.  Fearce,  2 
B]ack£  318. 

'  SeeThe  State  v.  Way,  6  Vt  811 ;  The  State  r.  Cox,  2  Taylor,  165; 
CommouWealth  v.  Jones,  2  Grat  555. 
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is,  there  may  be  a  conviction  of  this  offence  on  an  indictment 
for  adultery.^ 


Open  Lewdness. 

■ 

§  13.  In  some  States,  adultery,  fornication,  or  lewdness, 
when  open  and  notorioas,  is  indictable,  thoagh  the  single  act 
is  not  so,  or  punishable  more  severely  than  the  single  act ;  and 
then  the  party,  to  render  himself  liable,  most  proceed  further 
or  less  far,  according  to  the  words  of  the  statute.*  Where 
the  words  were,  "  shall  lewdly  and  lasciviously  associate  and 
cohabit  together,"  the  cohabitation  meant  was  held  to  be,  not 
merely  incontinence  in  a  single  instance,  but  a  dwelling  or 
living  together  by  the  parties ;  the  design  of  the  enactment 
being,  in  the  language  of  the  court,  ^'to  prevent  evil  and 
indecent  examples,  tending  to  corrupt  the  public  morals."' 

§14.  So,  to  constitute  ^Miving  together"  in  adultery  or 
fornication,  something  more  than  mere  occasional  acts  of  pri- 
vate intercourse  is  required ;  there  must  be  a  notoriety  to  the 
conduct  of  the  parties,  or  they  must  live  or  lodge,  at  times  at 
least,  under  the  same  roof,  or  something  of  the  sort^  But  it 
has  been  held,  that  a  married  man  who  visits  and  remains 
with  a  lewd  woman  one  night  in  every  week  for  seven 
months,  at  her  residence  half  a  mile  from  his  own,  commits 
this  offence,  though  he  does  not  otherwise  abandon  his 
own  home  ;^  also,  that  there  is  -no  legal  impossibility  in  the 
complete   crime   being  done  in  a   single  day.^      We    have 


^  RespubUca  v.  Roberts,  2  Dall.  124,  1  Teates,  6;  The  State  v.  Cowell, 
4  Ired.  231 ;  The  State  v.  Hinton,  6  Ala.  864 ;  Vol  I.  §  538. 

'  See  the  chapters  on  Interpretation  of  Statutes  in  YoL  I. 

'  Commonwealth  v.  Calef,  10  Mass.  153 ;  The  State  v.  Moore,  1  Swan, 
Tenn.  136. 

*  Wright  i;.  The  State,  8  Blackf.  385 ;  Searls  v.  People,  13  HI.  597 ;  Cd- 
lins  V.  The  State,  14  Ala.  608. 

*  Collins  V.  The  State,  14  Ala.  608. 

*  The  State  v.  Glaze,  9  Ala.  283. 
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already  »een,^  that  lewdness  may  be  so  open  and  notorious  as 
to  be  indictable  at  common  law. 


Incest. 

§  15.  When  the  parties  to  an  act  or  series  of  acts  of  unlaw- 
ful intercourse  are  related  to  each  other,  within  the  degrees 
of  consanguinity  or  affinity  wherein  marriage  is  prohibited 
by  law,2  their  offence  is  called  incest  If  there  were  the  forms 
of  a  marriage  between  them,  and  ilf  were  voidable  only,  then, 
until  sentence  of  nullity  pronounced,  the  cohabitation  would 
be  lawful;^  but,  if  it  were  a  void  marriage,  it  could  give  to 
the  carnal  commerce  no  protection.*  The  offence  of  incest, 
like  simple  adultery  and  fornication,  appears  not  to  be  indict- 
able at  common  law  ;^  but  it  is  so  under  the  statutes  of  some 
of  the  States.®  According  to  the  Scotch  law,  the  crime  of 
incest  is  not  committed  if  the  party  accused  has  no  knowl- 
edge of  the  relationship.^  Where  the  relationship  is  by  con- 
sanguinity, there  is  little  doubt  that  illegitimate  children  are 
the  same  as  legitimate,  in  respect  of  this  offence ;  since  the 
rale  is  so  as  to  marriage.^ 

General  Points. 

§  16.  Attempts.  The  matter  of  solicitations  and  other  at- 
tempts to  commit  the  offences  mentioned  in  this  chapter  has 
been  sufficiently  discussed  in  the  preceding  volume.^ 

»  Vol.  L  §  379. 

»  Bishop  Mar.  &  Div.  §  214-221. 

'  Bishop  Mar.  &  Div.  §  46,  57,  60,  221. 

*  Bishop  Mar.  &  Div.  §  46,  60  ;  ante,  §  11. 
»  Vol.  I.  §  879. 

•  Cook  V,  The  State,  11  Ga.  68;  People  v.  Harriden,  1  Parker,  344; 
United  States  v.  Hiler,  1  Morris,  830.  See  the  latter  case  for  an  interpre- 
tation of  the  Iowa  statute. 

'  1  Alison  Crim.  Law,  563 ;  ante,  §  11 ;  Vol  I.  §  242,  247.  See  Morgan 
v.  The  State,  11  Ala.  289. 

•  Bishop  Mar.  &  Diy.  §  216. 

*  VoL  I.§  379  and  note^525,  526;  Beg^  v.  Pierson,  1  Salk.  882;  The 
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§  17.  Degree  of  the  Offence.  Adultery  in  Connecticut  is 
felony;^  in  Pennsylvania^  and  Vermont^  it  is  misdemeanor. 
The  principles  on  which  this  question,  arising  under  the 
the  statutes  of  the  respective  States,  is  to  be  determined, 
are  stated  in  th^  previous  volume.* 


State  t\  Avery,  7  Conn.  266;  Shannon  v.  Commonwealth,  2  Harm,  Pa. 
226. 

>  The  State  v.  Avery,  7  Conn.  266  ;  Vol.  I.  §  S79  and  note,  526. 

«  Vol.  I.  §  526.  • 

•  The  State  v.  Cooper,  16  Vt  551. 

*  Vol.  I.  §  448-458. 
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CHAPTER  IV. 


AFFRAY.^ 


§  18.  As  affray  is  the  fighting  together  of  two  or  more 
persons,  either  by  mutual  consent  or  otherwise,  in  some  pub- 
lie  place,  to  the  terror  of  the  people.^  "  An  assault  which 
happens  in  a  private  place,  out  of  the  hearing  or  seeing  of 
any  except  the  persons  concerned,  cannot  be  said  to  be  to 
the  terror  of  the  people,  and  is  thus  distinguished  from  an 
affray:  and  an  affray  differs  also  from  a  riot  in  this,  that  three 
persons  at  least  are  necessary  to  constitute  a  riot,  whereas 
two  persons  only  may  be  guilty  of  an  affray."  ^  So  there  may 
be  an  affray  on  a  falling  out  too  sudden  to  amount  to  a  riot.^ 

§  19.  As  to  the  Place.  We  saw,  in  the  previous  volume,^ 
what  is  the  meaning  of  the  words  "  public  place,"  as  used  in 
the  statutes  against  gaming;  and  we  may  infer  that  these 
words  have  a  like  signification  in  the  common  law  definition 
of  affray.  At  any  rate,  the  indictment  must  charge  the  act 
to  have  been  done  in  some  locality  which  appears  to  have 
been  public,  and  the  proof  must  sustain  this  allegation.^ 
And  the  Alabama  court  held,  that  two  persons  did  not  com- 
mit an   affray,  when  they  fought  in    a  field   together,  sur- 


*  Sec  Riot,  Rout. 
«  Vol.  I.  §  896. 

"  1  Glib.  Crim.  Law,  62.    And  see  1  Hawk.  P.  C.  Carw.  Ed.  p.  487,  §  l. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  514,  §  S ;  1  Run.  Crimes,  Grea.  Ed.  291. 

*  VoLL§181. 

*  The  State  v,  Sumner,  5  Strob.  53 ;  The  State  v.  Heflln,  8  Humph.  84  ; 
Train  &  Heard  Preced.  27. 
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rounded  by  a  forest,  and  one  niile  from  the  highway;  though 
three  other  persons  were  casually  present^ 

§  20.  As  to  the  Fighting.  Mere  words  are  not  such  a 
fighting  as  constitutes  an  affray.^  And  if  one  by  insulting 
language  provokes  another  to  attack  him  in  a  public  place, 
but  offers  no  resistance  to  the  attack  actually  made,  he  does 
not  become  guilty  of  this  offence.^  If  he  were  himself  ready 
to  fight,  while  the  other  gave  the  first  blow,  it  would  be  other- 
wise.* In  a  Tennessee  case,  the  majority  of  the  judges  ap- 
parently laid  down  the  doctrine,  that  no  acts  creating  terror, 
short  of  coming  to  blows,  are  sufficient.^  "But,"  says  Haw- 
kins, "granting  that  no  bare  words,  in  the  judgment  of  the 
law,  carry  in  them  so  much  terror  as  to  amount  to  an  affiray, 
yet  it  seems  certain  that  in  some  cases  there  may  be  an 
affray  where  there  is  no  actual  violence;  as  where  a  man 
arms  himself  with  dangerous  and  unusual  weapons,  in  such 
a  manner  as  will  naturally  cause  a  terror  to  the  people,  which 
is  said  to  have  been  always  an  offence  at  common  law,  and 
is  strictly  prohibited  by  many  statutes."  ^  The  case  put  by 
Hawkins,  to  illustrate  his  point,  seems  not  to  be  one  of 
affray,  which  requires  two  persons,  but  an  indictable  breach 
of  the  peace,  which  may  be  committed  by  a  single  indi- 
'  vidual.^  Still  it  conducts  us  to  the  better  doctrine ;  namely, 
that  actual  blows  are  not  necessary,  provided  the  combatants, 
arming  themselves,  proceed  so  far  as  reasonably  to  excite 
terror  in  persons  who  may  witness  them.®     Perhaps  the  true 


>  Taylor  v.  The  State, -22  Ala,  16.  See  Vol.  I.  §  352-354;  Simpson  v. 
The  State,  5  Yerg.  856 ;  The  State  ot  Heflin,  8  Humph.  84 ;  The  State  v. 
Sumner,  5  Strob.  53. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  487,  §  2. 

*  O'Neill  V.  The  State,  16  Ala.  65.    And  see  1  Russ.  Crimes,  Grea.  £d.  292. 

*  The  State  v.  Sumner,  5  Strob.  bZ. 

*  Simpson  v.  The  State,  5  Yerg.  356.  See  The  State  v.  Allen,  4  ^awk«, 
356-;  Cash  v.  The  State,  2  Overt  198. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  488,  §  4. 
»  Vol.  L  §  400. 

*  Hawkins  o.  The  State,  13  6a.  822;  O'Neill  v.  The  State,  16  Ala.  65. 
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statement  is,  that  what  is  done  must  sustain  the  same  rela- 
tion to  an  actual  fighting  which  an  assault  does  to  a  battery.^ 

§  21.  The  Terror.  There  seems  to  be  required  no  other 
terror  than  the  law  will  infer  from  the  fighting.^  The  propo- 
sition may  be  stated  thus :  there  must  either  be  a  terror  cre- 
ated, or  one  creatable  firom  what  is  done. 

§  22.  Aggravations.  An  affray,  like  an  assault,^  may  be 
aggravated  by  its  circumstances.  It  "may  receive,"  says 
Russell,  "an  aggravation  from  its  dangerous  tendency;  as 
where  persons  coolly  and  deliberately  engage  in  a  duel,* 
which  cannot  but  be  attended  with  the  apparent  danger  of 
murder,  and  is  not  only  an  open  defiance  of  the  law,  but  car- 
ries wth  it  a  direct  contempt  of  the  justice  of  the  nation, 
putting  men  under  the  necessity  of  righting  themselves. 
And  an  affray  may  receive  an  aggravation  from  the  persons 
against  whom  it  is  committed ;  as  where  the  officers  of  jus- 
tice are  violently  disturbed  in  the  due  execution  of  their 
office,  by  the  rescue  of  a  person  legally  arrested,  or  the  bare 
attempt  to  make  such  a  rescue;  the  i%inisters  of  the  law 
being  under  its  more  immediate  protection.  And,  further,  an 
affray  may  receive  an  aggravation  from  the  place  in  which  it 
is  committed ;  it  is  therefore  severely  punishable  when  com- 
mitted in  the  king's  courts,  or  even  in  the  palace-yard  near 
those  courts ;  and  it  is  highly  finable  when  made  in  the  pres- 
ence of  any  of  the  king's  inferior  courts  of  justice.  And 
upon  the  same  account,  also,  affrays  in  a  church  or  church- 
yard have  always  been  esteemed  very  heinous  offences,  as 
being  very  great  indignities  to  th6  Divine  Majesty,  to  whose 

^^■""~    -.^  -  -ll  B  MiBII  >MI...  ^_l  ■  ■■■-■■I  .  I^P" 

^  Lord  Coke  sajs :  "  An  affray  is  a  public  offence  to  the  terror  of  the  king's 
sabjects,  and  ia  an  English  vord  and  so  called,  because  it  affrighteth  and 
maketh  men  afraid.*'  3  Inst  158*.  The  word,  however,  is  said  to  be  derived 
from  the  French  effrayer^  to  terrify.    1  Russ.  Crimes,  Grea.  £d.  291. 

'  The  State  v.  Sumner,  5  Strob.  53. 

•  Post,  §  45-49. 

*  It  is  evident  that  a  duel  would  not  usually,  or  at  least  not  always,  be  an 
affray. 
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worship  and  service  such  places  are  immediately  dedicated.''^ 
When,  however,  the  act,  though  an  affiray,  amomats  also  to 
some  higher  crime,  it  will  usually,  in  practice,  be  indicted  as 
the  higher  crime.  If  it  constitates  a  felony,  perhaps  the 
principles  already  explained^  will  direct,  that  it  can  be  pro* 
ceeded  against  only  as  such ;  since  an  affinay,  at  coounonlaw, 
is  simply  a  misdemeanor. 


>  1  Buss.  Crimes,  Grea.  Ed.  291,  292. 
•  VoL  L  §  551- 
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CHAPTER  V. 

ARSON  AND   OTHER  BURNINGS.^ 

Sect.  28.  Introduction. 

24.  Ownership  or  Occnpancy  of  the  Hooae. 

2&-27.  Means  and  Intent  of  the  Baming. 

28.  Statutory  Burnings. 

29-81.  Concluding  Points. 

^  23.  Arson,  at  common  law,  is  the  malicious  burning  of 
another's  house  ;2  the  words  burning  and  house  being  under- 
stood in  a  somewhat  technical  sense.  What  is  a  burning* 
and  what  a  house,*  within  this  definition,  are  questions  which 
were  sufficiently  considered  in  the  previous  volume.  There 
remain  the  inquiries  concerning,  I.  The  Ownership  or  Occu- 
pancy of  the  House,  II.  The  Means  and  Intent  of  the  Burn- 
ing. After  discussing  these  we  shall  consider,  HI.  Statutory 
Burnings ;  and,  IV.  Concluding  Points. 

I.  The  Ovmership  or  Occupancy  of  the  House. 

§  24.  We  have  already  seen,^  that  arson  is  an  offence 
against  the  security  of  the  habitation,  rather  than  the  prop- 
erty. When,  therefore,  we  say,  that  the  house  burned  must 
be  another's,  the  meaning  is,  that  it  must  be  another's  to 


>  See,  for  matter  under  this  title,  Vol.  I.  §  164, 173,*  176,  ISS,  231,  256, 
259,  321,  3S9,  414,  427,  483,  524,  531. 

•  Vol.  L  §  414. 
»  Vol.  I.  §  188. 

*  Vol.  L  §  1 73,  821. 
»  VoLL§427. 
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occupy.  Therefore  a  man  cannot  commit  arson  of  his  own 
house,  even  when  it  is  insured.^  Whether  a  mere  tenant 
at  sufferance  can  be  guilty  of  it  by  burning  the  premises,  is 
perhaps  not  expressly  adjudicated,  though  it  seems  that  he 
cannot.2  But  a  man  cannot  commit  it  of  a  house  in  which 
he  has  a  lawful  claim  to  abide:  as  a  tenant  from  year  to 
year,  or  from  month  to  month,^  be  his  term  however  short ; 
or  under  an  agreement  for  a  lease;*  or  as  mortgagor,  having 
surrendered  to  the  mortgagee,  yet  retaining  possession;^  or 
otherwise.  Neither  does  a  wife  become  guilty  of  this  offence 
by  burning  her  husband's  house.®  A  servant,  however,  who 
merely  dwells  within  the  building  while  the  legal  possession 
remains  in  the  master,  sustains  to  it  a  different  relation,  and 
he  commits  the  offence  when  he  burns  it.^  And  it  is  com- 
monly understood,  and  there  is  little  doubt,  though  the  point 
has  not  been  directly  adjudicated,  that  if  a  person  maliciously 
sets  fire  to  a  house  of  which  he  is  the  general  owner,  but 
which  is  lawfully  in  the  possession  of  another,  as  tenant  or 
otherwise,  it  is  arson.®     A  widow,  entitled  to  dower,  cannot 

'  Rex  r.  Spalding,  1  Leacli,  4th  ed.  21S,  2  East  P.  C.  1025.  In  New 
York  such  an  act  is  by  statute  arson  in  the  third  degree.  People  t;.  Hen- 
derson, 1  Parker,  560. 

'  See  Sullivan  v.  The  State,  5  Stew.  &  P.  1 75 ;  Rex  v,  Spalding,  1  Leach, 
4th  ed.  218,  2  East  P.  C.  1025;  People  v.  Van  Blarciim,  2  Johns.  105, 
where  the  court  said  of  the  question  of  ownership,  — "  It  is  enough  that  it 
was  his  [the  occupant's]  actual  dwelling  at  the  time ; "  and  declined  to  in- 
quire into  the  tertns  on  which  he  held  it  But  see  Ritchey  v.  The  State,  7 
Blackf.  168  ;  2  East  P.  C.  1022. 

»  Rex  v.  Pedley,  1  Leach,  4th  ed.  242,  Cald.  218,  2  East  P.  C.  1026 ; 
McNcal  V,  Woods,  3  Blackf.  485  ;  Holmes's  case,  Cra  Car.  376,  W.  Jones, 
851 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  136,  §  7,  10. 

*  Rex  V,  Breeme,  1  Leach,  4th  ed^  220,  2  East  P.  C.  1026. 

»  Rex  v.  Spalding,  1  Leach,  4th  ed.  218,  2  East  P.  C.  1025. 

'  Rex  V.  March,  1  Moody,  182,  decided  on  Stat  7  &.8  Geo.  4,  c.  80,  §  2. 

^  Rex  V.  Gowen,  2  East  P.  C.  1027,  1  Leach,  4th  ed.  246,  note. 

•  Rex  V,  Harris,  2  East  P.  C.  1028,  1024,  Foster,  118,  115;  1  Gab.  Ciim. 
Law,  76;  4  Bl.  Conun.  221;  Sullivan  v.  The  State,  5  Stew.  &  P.  175; 
Sweetapple  v.  Jesse,  5  B.  &  Adol.  27.  Commonwealth  v.  Erskine,  8  Grat 
624,  decided  under  a  statute,  may  perhaps  be  deemed  an  adjudication  of 
the  exact  point  in  the  text 
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claim  to  occupy  any  part  of  the  premises,  until  assigned  to 
her;^  so  that  she  has  not  such  an  interest  therein  as  frees 
her  from  the  guilt  of  this  offence  if  she  maliciously  burns  the 
house.^ 


11.  The  Means  and  Intent  of  the  Burning. 

§  25.  Arson  belongs  not  to  that  class  of  offences,  spoken 
of  in  the  preceding  volume,^  which  require  a  specific  intent 
to  do  the  particular  thing,  in  distinction  from  general  mal- 
ice. Therefore  if  one,  not  meaning  to  burn  a  house,  acci- 
dentally burns  it  while  endeavoring  to  do  some  other  wrong, 
be  is  guilty  of  arson,  provided  the  wrong  intended  is  of  suffi- 
dfint  magnitude.^  But  because  arson  is  a  felony  at  common 
law,  and  because  there  is  no  lower  degree  of  it,  such  as  roan- 
slaughter  in  felonious  homicide,  the  courts  have  required  a 
greater  evil  in  the  intent,  to  constitute  it  where  the  act  is  not 
specifically  meant,  than  is  necessary  to  constituteftiiost  other 
of  this  class  of  crimes.^ 

§  26.  Thus,  although  mere  carelessness  is  criminal,^  Lord 
Coke  has  said,  what  is  no  doubt  correct  as  a  general  proposi- 
tion, that  a  burning  *'done  by  mischance  or  negligence"  is 
not  arson.*^  And  the  same  is  true  where  the  burning  results 
accidentally  from  the  intentional  commission  of  a  mere  civil 
trespass.^    But  if,  to  defraud  an  insurance  office,  a  man  sets 


^  Bolster  v.  Cushman,  34  Maine,  428. 

'  Rex  V.  Harris,  supra. 

»  Vol.  I.  §  233,  251,  260,  299. 

*  Vol.  I.  §  254,  257,  259. 

*  VoL  I.  §  259.  In  New  York  the  statute  regulates  the  ofience;  and, 
under  it,  there  are  difierent  degrees.    People  v.  Henderson,  1  Parker,  560. 

•  VoL  L  §  230,  234,  235. 

^  8  Inst  67.  And  see  2  East  P.  C.  1019.  "By  statute  6  Anne,  c.  31," 
sajs  Mr.  East,  i&.  1,  "  any  servant,  negligently  setting  fire  to  a  house  or  out- 
house, shall,  on  conviction  before  two  justices  of  the  peace,  forfeit  100/.  or 
be  sent  to  the  house  of  correction  eighteen  months." 

•  2  East  P.  C.  1019 ;  Vol.  I.  §  259. 
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fire  to  his  own  house,  whereby  his  neighbor's  is  burned,  he  is 
guilty  of  arson ;  ^  so  that  it  is  not  absolutely  necessary  the 
intent  should  be  to  commit  a  felony.  A  fortiori,  if  one, 
intending  to  burn  the  house  of  a  particular  person,  acciden- 
tally burns  another's,  he  commits  the  offence  ;2  as  doubtless 
he  does  in  all  cases  where  his  intent  is  to  do  an  act  which  is 
a  felony.^  We  shall  find  it  difficult,  therefore,  to  assent  to 
the  doctrine  of  two  American  cases,  one  in  New  York*  and 
the  other  in  North  Carolina,^  that  if  a  prisoner  in  a  jail  sets 
fire  to  it,  with  the  design  of  merely  burning  a  hole  through  to 
effect  his  escape,  and  not  of  burning  it  down  for  that  pur- 
pose, this  is  not  arson.^ 

§  27.  There  is  another  class  of  cases,  partaking  partly  of 
the  principle  laid  down  in  the  last  two  sections ;  and  partly 
of  the  doctrine,  that,  as  a  question  of  proof,  a  man  is  pre- 
sumed to  intend  the  natural  and  probable  consequences  of 
his  own  vokmtary  act."^  If,  therefore,  one  kindles  a  fire  in  a 
stack,  situated  so  that  it  is  likely  to  communicate,  and  com- 
municates in  fact,  to  an  adjoining  building,  he  is  chargeable 
with  burning  the  building.^  And  for  a  still  stronger  reason, 
if  he  applies  the  torch  to  his  own  house,  intending  to  bum 
his  neighbor's  also,  and  the  neighbor's  is  burned,  he  commits 
this  offence.^ 


>  Rex  V.  Proberts,  2  East  P.  C.  1030,  1031 ;  Rex  v.  Isaacs,  2  East  P.  C. 
1031. 
«  8  Inst  67. 

*  Vol.  I.  §  259  ;  2  East  P.  C.  1019. 

*  People  17.  Cotteral,  18  Johns.  115. 

*  The  State  v,  Mitchell,  5  Ired.  350,  decided,  howeyer,  under  a  statute, 
which  possibly  influenced  the  result. 

*  And  see  Vol.  I.  §  249. 
»  Vol.  I.  §  248,  513,  514. 

*  Rex  V,  Cooper,  5  Car.  &  P.  535.    And  see  Reg.  i;.  Price,  9  Car.  &  P. 
729  ;  Reg.  v.  Fletcher,  2  Car.  &  K.  215. 

*  Holmes's  case,  Cro.  Car.  376,  W.  Jones,  351 ;  Rex  v,  Pedlej,  Cald.  218, 
2  East  P.  C.  1026;  Rex  v.  Scofield,  Cald.  397. 
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IIL  Statutory  Burning's. 

§  28.  There  are,  in  the  several  States,  statutes  against  the 
bnming  of  shops,  dwelling-houses,^  and  the  like;  but  the 
common  law  rules  concerning  arson  are  the  guide,  ordinarily 
alone  sufficient,  for  their  interpretation.^  Thus,  where  an  act 
of  the  Connecticut  legislature  provided  a  punishment  for 
"  every  person  who  shall  wilfully  burn,  being  the  property  of 
another^  any  ship  or  other  vessel,  any  office,  store,  shop,"  etc, 
the  court  decided,  following  the  common  law  rule  concerning 
arson,  that  a  mere  special  property  in  the  pdrson  alleged  ta 
be  the  owner  is  enough.^ 

IV.  Concluding'  Points. 

§  29.  The  Degree  of  Crime  and  the  Punishment.  Arson  is 
a  common  law  felony;^  punishable,  therefore,  originally  with 
death.  But  it  is  now  dealt  with  more  mildly  in  most  of  the 
States,  as  the  reader  will  see  on  refisrring  to  the  statutes.^ 


>  VoLL§l7S. 

■  Vol.  L  §  70,  86,  86, 157. 

'  The  State  v.  Lyon,  12  Conn.  487.  Ab  to  otiher  statutes,  see  The  State 
V,  Mitchell,  5  Ired.  850 ;  People  i;.  Butler,  16  Johns.  208 ;  People  v.  Van 
Blarcnm,  2  Johns.  105 ;  People  v,  Cotteral,  18  Johns.  115;  Commonwealth 
V,  Posey,  4  CaU,  109;  Commonwealth  r.  Curran,  7  Grat.  619;  Conmion- 
wealth  17.  Erskine,  8  Grat  624 ;  Commonwealth  r.  Van  Shaack,  16  Mass. 
106 ;  Commonwealth  v.  Squire,  1  Met  258 ;  The  State  v.  O'Brien,  2  Root, 
516 ;  Jones  v.  Hungerford,  4  Gill  &  J.  402 ;  Wallace  v.  Young,  5  T.  B. 
Monr.  166 ;  Bex  v.  Taylor,  1  Leach,  4th  ed.  49,  2  East  P.  C.  1020 ;  Bex 
V.  Judd,  1  Leach,  4th  ed.  484,  2  T.  R.  255, 2  East  P.  C.  1018 ;  Bex  v.  March, 
1  Moody,  182;  Beg.  o.  Clayton,  1  Car.  &  K.  128;  Beg.  v.  Paice,  1  Car.  & 
K.7d. 

«  3  Inst.  66  ;  2  East  P.  C.  1016  ;  1  Hale  P.  C.  566,  670 ;  Sampson  v.  Con^ 
monwealth,  5  Watts  &  S.  385. 

■  See  Vol.  L  §  448,  449,  621,  626.  As  to  South  Carolina,  see  The  State 
r.  Bosse,  8  Bich.  276 ;  as  to  North  Carolina,  The  State  v.  Seaborn,  4  Dey. 
805 ;  as  to  Virginia,  Commonwealth  v,  Posey,  4  Call,  109 ;  as  to  the  District 
of  Columbia,  United  States  v.  White,  5  Cranch,  C.  C.  78. 
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The  other  burnings  mentioned,  are  of  such  degree  of  crime, 
and  subject  to  such  punishment,  as  the  legislative  act  creat- 
ing them  prescribes,  except  where  there  is  a  general  provision 
of  statutory  law  governing  the  subject.^ 

§  80.  Attempts.  According  to  principles  laid  down  in  the 
preceding  volume,^  an  attempt  to  commit  arson,  or  any  of  these 
statutory  burnings,  is  an  indictable  misdemeanor.^  Thus  to 
solicit  another,  or  especially  to  furnish  him  with  the  mate- 
rials, to  perpetrate  such  an  offence,  though  the  one  solicited 
does  not  intend  to  be  present,  and  the  offence  is  not  in  fact 
committed,  is  indictable  as  an  attempt^  So  is  the  burning 
of  one's  own  house,  with  the  intent  thereby  to  consume 
another's,  though  the  other  house  be  not  in  fact  burned.^ 

§  31.  We  have  seen,^  that,  to  constitute  an  attempt,  strictly 
speaking,  there  must  be  the  intent  in  fact,  as  distinguished 
from  a  m6re  intent  in  law,  to  do  the  particular  thing.  But 
the  books  say,  that  if  one,  to  the  terror  of  the  inhabitants, 
burns  his  own  house  contiguous  to  other  houses,  it  is  an  in- 
dictable misdemeanor.^  The  principle  on  which  this  conclu- 
sion* rests,  probably,  is,  that  the  act  is  a  public  nuisance,  and 
not  merely  an  attempt  to  commit  arson;  though  it  might 


I  See  Vol.  I.  §  448-453. 

•  Vol.  L  §  84,  86,  849,  610-528. 

'  1  Hale  P.  C.  568 ;  Commonwealtli  v.  Fljun,  8  Cush.  626 ;  Reg.  v.  Clay- 
ton, 1  Car.  &  K.  128. 

*  People  V.  Bush,  4  Hill,  N.  Y.  188.  This  case  was  indeed  decided  upon 
a  statute,  which  is  found  not  only  in  New  York,  but  in  several  other  of  the 
States,  that  '*  every  person  who  shall  attempt  to  commit  an  offence  pro- 
hibited by  law,  and  in  such  attempt  shall  do  any  act  towards  the  commission 
of  such  offence,  but  shall  fail  in  the  perpetration  thereof,  or  shall  be  pre- 
vented or  intercepted  in  executing  the  same,  shall,'*  &c. ;  —  yet  this  statute 
is  itself  only  declaratory  of  the  common  law  doctrine.  See  VoL  I.  §  518, 
note ;  Reg.  v.  Clayton,  1  Car.  &  K.  128. 

*  Holmes's  case,  Cro.  Car.  376,  W.  Jones,  361. 

•  Vol.  I.  §  511-614. 

^  2  East  P.  C.  1027 ;  Rex  v.  Proberts,  2  East  P.  C.  1030 ;  Rex  v.  Isaacs, 
2  East  P.  C.  1031. 
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under  some  circumstances  be  sustained  on  the  latter  as  well 
as  on  the  former  ground.  Viewed  as  a  nuisance,  however, 
there  would  be  no  necessity  the  person  should  really  mean  to 
bum  any  other  house  than  his  own. 


ASSEMBLY  UNLAWFUL.    See  Uklawful  Assembly. 
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CHAPTER  VL 

ASSAULT.^ 

Sect.  82.  Introduction. 

88-85.  The  Force  as  being  Pliysical. 

86.  Same  as  being  put  in  Motion. 

87-89.  The  Peril  or  Fear  it  creates. 

40,  41.  KfTect  of  Consenting  to  the  Force. 

42-44.  The  Force  as  being  onlawfoL 

46-49.  Aggravation!  of  the  Offence. 

60-66.  Conoluding  Points. 

§  32.  An  assault  is  any  unlawful  physical  force,  partly  or 
fully  put  in  motion,  which  creates  a  reasonable  apprehension 
of  immediate  physical  injury  to  a  human  being  :^  as,  raising 
a  cane  to  strike  him ;  pointing,  in  a  threatening  manner,  a 
loaded  gun  at  him ;  and  the  like.  This  will  best  be  seen  on 
considering  the  following  points  in  their  order :  I.  The  Force 
as  being  Physical  II.  The  Force  as  being  put  in  Motion. 
III.  The  Peril  or  Fear  it  creates.  IV.  The  effect  of  Con- 
sen  ting  to  the  Force.  V.  The  Force  as  being  Unlawful. 
VL  Aggravations  of  the  Offence.     VII.  Concluding  Points. 

^  For  matter  under  this  head,  see  Vol.  I.  §  131,  801,  note,  809,  867,  409, 
410,  488,  515,  517,  588,  546,  551,  686.    See  this  volume,  tit.  Battery. 

*  Yol.  I.  §  409.  Hawkins  defines  thus :  "  It  seems  that  an  assault  is  an 
attempt,  or  offer,  with  force  and  violence,  to  do  a  corporal  hurt  to  another : 
as,  b7  striking  at  him  with  or  without  a  weapon ;  or  presenting  a  gun  at  him 
at  such  distance  to  which  the  gun  will  carry ;  or  pointing  a  pitchfork  at 
him,  standing  within  the  reach  of  it ;  or  hy  holding  up  one's  fist  at  him ;  or 
hy  any  other  such  like  act,  done  in  an  angry,  threatening  manner."  1 
Hawk.  P.  C.  Curw.  £d.  110,  §  I.  This  definition  has  been  generally  fol* 
lowed  by  later  writers.  See,  also,  United  States  v.  Hand,  2  Wash.  C.  C. 
485 ;  Johnson  v.  Tompkins,  Bald.  571,  600 ;  The  State  v.  Davis,  1  Ired.  125. 
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L  The  Force  as  being  Physical 

§  33.  In  the  first  place,  the  force  must  be  physical.  There* 
fore,  ^^notwithstanding  the  many  ancient  opinions  to  the 
contrary,  it  seems  agreed  at  this  day,  that  no  words  whatso- 
ever can  amount  to  an  assault"  ^  Yet  words  may  explain 
and  give  character  to  physical  acts;^  and  may  so  combine 
with  circumstances  as  to  make  that  an  assault,  which,  with- 
out the  words,  would  not  be  such.  Thus,  to  constitute  an 
arrest,  the  party  arrested  need  not  be  touched  by  the  officer, 
it  being  sufficient  if  he  is  commanded  to  give  up  himself 
and  does  so ;  consequently,  there  may  likewise  be  a  false  im- 
prisonment, which  offence  is  understood  to  include  in  law  an 
assault,^  without  direct  physical  contact.  Such  is  the  doc- 
trine in  the  civil  suit  for  false  imprisonment,^  and  doubtless 
in  the  criminal  also.^  Indeed,  in  a  criminal  case  for  false  im- 
prisonment, in  which  the  defendant  was  not  an  officer,  the 

'  1  Hawk.  P.  C.  Curw.  Ed.  p.  110,  §  1.  Pulton,  who  wrote  more  than 
two  hundred  years  ago,  said :  **  He  that  is  wronged  in  his  own  person,  his 
servants  or  tenants,  by  the  menace  of  another,  whereby  he  sufiereth  loss, 
shall  have  his  action  of  trespass  against  the  offender,  for  the  said  menace 
and  the  hurt  which  he  receiveth  thereby ;  and  the  king  also  shall  have  a 
fine  of  the  offender,  for  that  the  menace  was  of  life  and  member,  and 
suggested  to  be  done  vi  et  armis,  and  so  tended  to  the  breach  of  the  pe^ce. 
But  if  it  be  such  a  menace  as  doth  not  tend  to  the  breach  of  the  peace,  then 
the  law  is  otherwise ;  for  then  the  parly  menaced  shall  neither  have  an 
action  of  trespass  or  other  remedy  against  the  menaeer,  neither  shall  the 

king  have  a  fine  of  him As  menace  in  words  is  accounted  in  many 

cases  to  be  a  mean  of  the  breach  of  the  peace,  and  so  punishable  by  the 
laws  of  the  realm ;  so  menace  by  deeds,  by  behavior,  gesture,  wearing  of 
armor,  or  unusual  and  extraordinary  number  of  servants  or  attendants,  is  ac> 
counted  to  be  in  affray  and  fear  of  the  people,  a  mean  of  the  breach  of 
the  peace,  and  so  punishable.''    Pulton  de  Pace,  ed.  of  1615,  8  b.  4. 

*  The  State  v.  Crow,  1  Ired.  875  ;  Commonwealth  v.  Eyre,  1  S.  &  R.  847. 
» »  1  Russ.  Crimes,  Grea.  Ed.  758 ;  1  Gab.  Crim.  Law,'82. 

*  Pike  V,  Hanson,  9  N.  H.  491 ;  Homer  v.  Battyn,  Buller's  N.  P.  62 ;  2 
Kent  Com.  26  ;  Bird  v.  Jones,  7  Q.  B.  742. 

*  Vol  I  §  415-417,  484.  And  see  ^uss.  Crimes,  Grea.  Ed.  754 ;  Long 
r.  Rogers,  1 7  Ala.  540. 
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Tennessee  court  held,  that  the  physical  touch  is  not  requisite 
to  the  assault ;  and  suffered  to  remain  unreversed  a  convic- 
tion against  him  for  detaining  the  prosecutor  on  board  the 
defendant's  ferry  boat,  by  words  and  threats  alone,  for  the 
purpose  of  compelling  payment  of  toll  not  due.^  But  to 
stand  passively,  like  an  inanimate  object,  and  thus  obstruct 
the  going  of  another  into  a  room  he  has  no  right  to  enter, 
does  not,  as  observed  by  Lord  Den  man,  C.  J.,  in  a  recent 
English  case,  constitute  an  assault^ 

§  34.  If,  however,  there  is  actual  physical  force,  the  par- 
ticular kind  of  force  is  immaterial.^  Thus,  not  only  is  the 
raising  of  the  hand  or  a  weapon  to  strike,  which  is  a  com- 
mon illustration,  an  assault ;  but  so  is  also  the  pointing  of 
a  gun  or  pistol  at  the  person,  within  shooting  distance;*  the 
reckless  riding  of  a  horse  so  near  him  as  to  create  a  reasona- 
ble apprehension  of  personal  danger;^  the  cutting  off  of  the 
hair  of  a  female  pauper,  in  a  poor-house,  by  force  and  against 
her  will;^  the  taking  of  indecent  liberties  with  a  woman  ;7 
recklessly  whipping  a  pony,  it  has  been  held  in  Scotland,  so 
as  to  make  the  animal  run  away  with  its  rider,  and  throw 
him,  or  fall  with  him";®  or  perhaps  the  putting  of  a  delete- 
rious drug  into  the  drink  of  another,  if  he  actually  takes  it 
to  his  injury,®  —  in  some  of  which  illustrations  the  thing  done 


^  Smith  V.  The  State,  7  Humph.  48.  And  see  The  State  v.  Rollins,  8  N. 
H.  550 ;  Bird  r.  Jones,  7  Q.  B.  742. 

■  Innes  v.  Wylie,  1  Car.  &  K.  257. 

■  See  Vol.  I.  §  409,  410. 

*  Genner  v.  Sparks,  6  Mod.  1 78 ;  Anonymous,  1  Vent  256 ;  Blake  v. 
Barnard,  9  Car.  &  P.  626 ;  Morison's  case,  1  Broun,  894. 

^  The  State  t;.  Sims,  8  Strob.  187 ;  Morton  v.  Shoppee,  8  Car.  &  P.  878 ; 
People  V.  Lee,  1  Wheeler  Crim.  Cas.  864. 

*  Forde  r.  Skinner,  4  Car.  &  P.  289. 
^  Rex  V,  Nichol,  I|u8s.  &  Ry.  180. 

'  Keay's  case,  1  Swinton,  548.  And  see  Dodwell  v.  Berford,  1  Mod.  24 ; 
Anonymous,  W.  Jones,  444;  Green  v.  Goddard,  2  Salk.  641. 

*  So  held  by  Serg.  Arabin,  after  consulting  with  the  Recorder,  in  Reg.  v. 
Button,  8  Car.  &  P.  660 ;  but  the  doitrine  was  afterward  overruled,  at  nisi 
prius,  in  Reg.  v.  Walkden,  1  Cox  C.  C.  282 ;  Reg.  v.  Dilworth,  2  Moody  & 

[26] 


CHAP.  VI.]  ASSAULT.  §  35 

• 

includes  also  a  battery.^  And  "  there  may  be  an  assault  by 
encouraging  a  dog  to  bite;  by  riding  over  a  person  with  a 
horse ;  or  by  wilfully  and  violently  driving  a  cart,  etc.,  against 
the  carriage  of  another  person,  and  thereby  causing  bodily 
injury  to  the  persons  travelling  in  it"^ 

§  35.  While  it  is  indictable  simply  to  neglect  or  refuse  to 
provide  food  and  clothing  for  one,  in  pursuance  of  a  legal 
duty,  whereby  he  suffers  injury,'  this  is  perhaps  not  a  techni- 
cal assault  in  law.  But  an  assault  appears  to  be  committed, 
where  the  party  so  exposes  such  one  to  the  inclemency  of 
the  weather,  as,  for  instance,  so  abandons  a  child  whom  he 
is  under  legal  obligation  to  maintain,  that  injurious  con- 
sequences follow.*  The  Scotch  doctrine,  contrary  to  the 
English,  seems  not  to  require  any  actual  evil  consequences 
following.* 


R.  531 ;  and  Reg.  v.  Hanson,  2  Car.  &  K.  912.  See,  also,  Edsall  v,  Russell, 
€  Jar.  996,  999.  On  principle,  where,  under  the  circumstances  mentioned 
in  these  cases,  the  intent  and  the  act  are  together  sufficiently  evil  in  degree 
fi>r  the  criminal  law  to  notice,  see  Vol.  I.  §  521,  no  good  reason  appears 
why  the  offence  should  not  be  deemed  an  assault,  and  also  a  battery. 

'  In  a  civil  action  it  has  been  held,  that  trespass  lies  for  an  injury  sua- 
tune^  by  firing  a  gun  and  thereby  frightening  the  plaintiff's  horse,  if  the 
defendant  had  reasonable  ground  to  believe  the  firing  would  produce  the 
fright     Cole  V.  Fisher,  11  Mass.  137. 

■  1  Russ.  Crimes,  Grea.  Ed.  751,  citing  Crown  Circ.  Comp.  82 ;  3  Chit 
Grim.  Law,  823,  825 ;  2  Stark.  Crim.  Plead.  388,  389,  2d  ed.  406,  et  seq. 

*  Vol.  L  §  413 ;  Rex  v.  Friend,  1  Russ.  Crimes,  Grea.  Ed.  46,  Russ.  &  Ry. 
20;  Reg.  r.  Phillpot,  20  Eng.  L.  &  Eq.  591 ;  Reg.  v,  Hogan,  2  Den.  C.  C. 
277,  5  Eng.  L.  &  Eq.  553.  And  see  Reg.  v.  Troy,  1  Crawf.  &  Dix  C.  C. 
556 ;  Reg.  r.  Pelham,  8  Q.  B.  959.  And  see,  as  to  the  neglect  of  an 
overseer  to  provide  for  a  pauper.  Rex  v,  Warren,  Russ.  &  Ry.  48,  note ; 
Rex  V.  Meredith,  Russ.  &  Ry.  46  ;  Rex  v.  Booth,  Russ.  &  Ry.  47,  note. 

*  Rex  r.  Ridley,  1  Russ.  Crimes,  Grea.  Ed.  762,  2  Camp.  650, 653.  And 
see  Beg.  v.  Mulroy,  8  Crawf.  &  Dix  C.  C.  318 ;  Reg.  v.  Renshaw,  20  Eng. 
L.  &  Eq.  593,  2  Cox  C.  C.  285, 11  Jur.  615. 

*  1  Aliflon  Crim.  Law,  162.    And  see  on  this  point  Reg.  v,  March,  1  Car. 
&  K.  496. 
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11.   The  Force  as  beiriff  put  in  Motion,  • 

§  36.  In  the  next  place,  there  is  no  assault,  unless  the 
physical  force  is  actually  put  in  motion ;  nor  unless  it  pro- 
ceeds so  far  as  to  render  the  peril  imminent  and  immediate.^ 
There  must  be  "violence  begun  to  be  executed,"  in  distinc- 
tion from  violence  menaced.^  Yet  where  one  rushes  upon 
his  adversary  to  strike,  though  not  near  enough  for  the  blow 
to  take  effect,  he  commits  the  offence ;  provided  he  is  suffi- 
ciently near  to  create  in  a  person  of  ordinary  firmness  a  fear 
of  immediate  violence,  unless  he  strikes  in  self-defence.^  And 
a  man  who  was  advancing  with  clinched  fist  to  beat  another, 
but  was  stopped,  by  persons  present,  a  second  or  two  before 
he  got  within  reach,  was  held,  by  Tindal,  C.  J.,  to  have  com- 
mitted an  assault.^ 

III.  77ie  Peril  or  Fear. 

§  37.  There,  is  no  need  that  the  party  assailed  be  put 
in  actual  peril,  if  only  a  well-founded  apprehension  of  danger 
is  created.  For  his  suffering  is  the  same  in  the  one  case 
as  in  the  other,  and  the  breach  of  the  public  peace  is  the 
same.^  Therefore,  if,  within  shooting  distance,  one  nt^na- 
cingly  points  at  another  a  gun  apparently  loaded,  though  not 
loaded  in  fact,  he  commits  an  assault  the  same  as  if  it  were 
loaded.  There  must  in  such  cases  be  some  power,  actual  or 
apparent,  of  doing  bodily  harm;  but  apparent  power  is 
sufficient®     In  the  instances  we  are  referring  to,  the  person 


»  Vol.  I.  §  409. 

'  Gaston,  J.,  in  The  State  v.  Davis,  1  Ired.  125. 

'  The  State  r.  Davis,  supra. 

*  Stephen  v.  Myers,  4  Car.  &  P.  849.  And  see  Morton  v.  Shoppee,  3  Car. 
k  P.  873. 

*  See  Vol.  I.  §  409. 

*  Beach  v.  Hancock,  7  Post.  N.  H.  228 ;  The  State  r.  Smith,  2  Humph. 
457 ;  Reg.  v.  St.  George,  9  Car.  &  P.  488.  Cantra^  Blake  v.  Barnard,  9  Car. 
&  P.  626  ;  and  perhaps  Vaughan  v.  The  State,  8  Sm.  &  M.  558  ;  Shaw  v. 
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assaulted  is  really  put  in  fear.  So  in  a  Scotch  case  it  was 
said :  "  The  presenting  of  a  pistol,  even  if  it  were  not  loaded, 
provided  the  party  at  whom  it  was  presented  supposed  it  to 
be  loaded,  was  undoubtedly  in  law  an  assault"^ 

§  38.  On  the  other  hand,  suppose  there  is  no  feat  pro- 
duced, still  if  a  real  injury  is  inflicted,  it  is  sufficient.  Thus, 
where,  in  England,  a  woman  was  delivered  of  a  child  at  the 
house  of  the  defendants,  who  told  her  they  would  take  it  to 
an  institution  to  be  nursed,  instead  of  which  they  put  it  in  a 
bag  and  hung  it  on  some  park-palings  at  the  side  of  a  foot- 
path, and  there  left  it,  —  Tindal,  C.  J.,  ruled  that  they  were 
guilty  of  assaulting  the  child ;  though,  plainly,  it  could  have 
no  knowledge  of  what  was  done.^  In  this  instance,  however, 
the  violence  went  so  far  as  to  amount  to  a  battery,  which 
always  includes  an  assault.^  And  we  may  doubt,  whether, 
if  there  is  neither  any  person  put  in  fear,  nor  injury  done ;  if 
the  transaction  is  a  mere  private  one,  and  not  in  any  public 

*ce;  the  act,  however  adapted  in  its  nature  to  produce 
m,  can  constitute  an  assault ;  since  there  has  been  created 
neither  personal  suffering  nor  a  breach  of  the  public  peace.^ 
But  on  this  point  we  have  probably  no  direct  adjudications ; 
and,  opposed  to  the  view  suggested,  there  is  some  ground  of 
principle  for  looking  at  the  act  in  the  light,  c^t  least,  of  an 
indictable  attempt  to  commit  a  battery.^ 

§  39.  If  a  man  does  what  would  ordinarily  amount  to  an 
assault,  but  accompanies  the  doing  with  words  which  show 
be  has  no  intention  of  inflicting  a  battery,  and  there  is  no 

The  State,  18  Ala.  547.  Q^eryy  The  State  v.  Cherry,  11  Ired.  476.  And 
see  The  State  v.  Sims,  3  Strob.  137;  The  State  r.  Crow,  1  Ired.  375;  The 
State  V,  Blackwell,  9  Ala.  79 ;  Vol.  I.  §  516-518. 

'  Morion's  case,  1  Broun,  394,  395. 

■  Reg.  r.  March,  1  Car.  &  K.  496. 

•  Vol.  I.  §  409,  poet,  §  61. 

*  See,  as  confirming  this  Tiew,  the  doctrine  stated  ante,  §  35,  of  the  expo- 
sare  of  infants,  etc.,  wkere  no  injury  has  come  to  them. 

»  See  post,  S  65. 
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danger;^ — as,  if  he  shakes  his  whip  over  one  and  says, 
"  Were  you  not  an  old  man,  I  would  knock  you  down  ;"2  or 
lays  his  hand  on  his  sword,  saying,  "  If  it  were  not  assize 
time,  I  would  not  take  such  language  from  you;"^  —  he  does 
not  become  chargeable  with  this  offence.  Where,  however, 
a  person  within  striking  distance  raised  a  weapon,  and  told 
another  to  do  a  particular  thing,  and  then  he  would  not 
strike,  which  thing  being  done  no  blow  was  given,  the  assault 
was  held  to  be  committed.*  The  same  was  ruled,  where  the 
defendant  doubled  up  his  fist  at  another  and  said,  "  If  you 
say  so  again,  I  will  knock  you  down."^  For  generally  there 
is  an  assault  only  where  there  is  an  attempt  to  do  personal 
violence.^ 


IV.    The  Effect  of  Consenting  to  the  Force, 

§  40.  We  saw,  in  the  previous  volume,  that,  if  one  con- 
sents to  be  beaten,  the  person  who  inflicts  the  battery  is  not 
ordinarily  chargeable  with  an  offence :  the  limit  to  this  dc^ 
trine  being,  that  the  beating  must  be  one  to  which  the  paily 
has  the  right  to  consent.^  No  concurrence  of  wills  can  jus- 
tify a  public  tumult  and  alarm  ;  so  that  persons  who  volun- 
tarily engage  in  a  prize  fight,  and  their  abettors,  are  all  guilty 
of  assault.^       . 


*  Blake  v.  Barnard,  9  Car.  &  P.  626. 

*  The  State  v.  Crow,  1  Ired.  375;  Commonwealth  v.  Eyre,  1  S.  &  R. 
347. 

'  Tuberville  v.  Savage,  1  Mod.  3,  2  Keb.  545 ;  1  Buss.  Crimes,  Grea. 
Ed.  760. 

*  The  State  v.  Morgan,  3  Ired.  186.    And  see  Read  v.  Coker,  24  Eng. 
L.  &  £q.  213. 

*  United  States  v.  Myers,  1  Cranch  C.  C.  310.    S.  P.,  United  States  v. 
Richardson,  5  Cranch  C.  C.  348. 

*  The  State  r.  Blackwell,  9  Ala.  79. 

'  Vol.  I  §  342,  343,  and  note.    And  see  Pillow  v.  Bashnell,  5  Barb. 
156. 

*  Rex  V.  Perkins,  4  Car.  &  P.  537.    And  see  Rex  v,  Billingham,  2  Car.  & 
P.  234.    But  see  Duncan  v.  Commonwealth,  6  Dana,  295. 
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§  41.  We  saw,  also,  that  consent  obtained  by  fraud,  or 
other  overpowering  of  the  will,  does  not  avail  the  party.^ 
And  slight  facts  are  in  some  circumstances  sufficient  to  show 
that  the  will  was  overpowered.  Thus  if  a  schoolmaster  takes 
indecent  liberties  with  a  female  pupil  who  does  not  resist, 
her  tender  years  and  relative  subjection  to  him  may  justify  a 
jury,  heeding  her  testimony  that  what  was  done  was  really 
against  her  wishes,  in  pronouncing  him  guilty.^  In  like  man- 
ner, where  a  medical  practitioner  had  a  sexual  connection 
with  a  girl  of  fourteen,  his  patient,  who  forbore  resistance 
under  the  belief  that  he  was  treating  her  medically,  as  he 
represented  himself  to  be,  the  English  judges  held  him  guilty 
of  an  assault  And  Wilde,  C.  tt.,  said,  it  was  properly  not 
left  to  the  jury  to  find  whether  he  really  believed  he  was  cur- 
ing her ;  for  "  the  notion  that  a  medical  man  may  lawfully 
adopt  such  a  mode  of  treatment,  is  not  to  be  tolerated  in  a 
court  of  justice."  3  But  where,  no  such  relationship  existing, 
a  girl  nine  years  old  consented,  according  to  the  finding  of 
the  jury,  to  sexual  commerce  with  some  boys,  "from  her  ten- 
der age  not  knowing  what  she  was  about,"  the  court  refused 
to  sustain  a  conviction  of  the  boys  for  assault^ 

V.  The  Force  as  being  Unlawful. 

§  42.  Finally ;  the  force  must  be  unlawful.  Any  violence, 
therefore,  which,  from  the  relations  of  the  parties  or  other- 
wise, one  has  the  right  to  inflict  on  the  other ;  —  as,  in  the 


»  Vol.  I.  §  843. 

'  Rex  V.  Kichol,  Russ.  &  Ry.  130,  1  Bennett  &  Heard  Lead.  Cas.  513,  and 
Bee  the  note  of  Mr.  Heard. 

'  Reg.  V,  Case,  1  £ng.  L.  &  £q.  544,  Temp.  &  M.  318, 1  Den.  C.  C.  580, 
4  New  Sess.  Cas.  347,  14  Jur.  489.  See  also,  as  to  the  relation  of  pby- 
ncian  and  padent,  Rex  v.  Rosinski,  1  Moody,  19 ;  Reg.  v.  Ellis,  2  Car.  & 
K.470. 

•  Reg.  r.  Read,  1  Den.  C.  C.  377,  2  Car.  &  K.  957,  Temp.  &  M.  52,  3  New 
Seas.  Cas.  405,  13  Jur.  68.  And  see  Reg.  v.  Martin,  9  Car.  &  P.  213,  2 
Moody,  123.  As  to  kidnapping  a  child  under  ten  years  of  age,  see  The 
State  V,  Rollins,  8  N.  H.  550. 
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exercise  of  discipline  in  the  naval  and  merchant  services  ;^  in 
the  defence  of  one's  person  or  property  ;2  in  the  making  of 
arrests,  by  those  lawfully  empowered,  and  in  detaining  per- 
sons arrested  ;8  in  taking  possession,  by  bail,  of  those  under 
bail  ;* — is  not  deemed  an  assault^  This  proposition  assumes, 
that  the  person  goes  no  further  in  the  use  of  force  than  the 
law  allows ;  for  when  one,  who,  for  instance,  has  the  right  to 
inflict  physical  chastisement  on  another  under  him,  proceeds 
with  it  to  an  illegal  extent,  he  becomes  guilty  of  an  assault.® 
And,  generally,  where  the  force  is  authorized,  it  must  not 
exceed  what  is  necessary,  else  the  excess  will  be  crim- 
inal."^ 

§  43*    On  the  other  hand,  if  by  personal  violence  a  man 
undertakes  a  defence  he  has  no  right  to  make,  of  himself  or 

^  Wilkes  V.  Dinsman,  7  How.  U.  S.  89:  Hannen  v.  Edes,  15  Mass.  347 ; 
Broughton  v,  Jackson,  11  Eng.  L.  &  Eq.  386 ;  Brown  v.  Howard,  14  Johns. 
119  ;  Sampson  v.  Smith,  15  Mass.  365.  The  U.  S.  Stat  Sept  28, 1850,  pro- 
vides, '*  That  flogging  in  the  navy  and  on  board  vessels  of  commerce,  be  and 
the  same  is  hereby  abolished  from  and  after  the  passage  of  this  act"  9  U.  S. 
Stats,  at  Large,  515. 

•  The  State  v,  Briggs,  8  Ired.  357  ;  Rex  v.  Milton,  Moody  &M.  107 ;  Rex 
V.  Mitton,  3  Car.  &  P.  31 ;  The  State  v.  Elliot,  11  N.  H.  640;  The  State  «. 
Gibson,  10  Ired.  214;  The  State  v.  Quin,  3  Brev.  515;  Commonwealth  v. 
Clark,  2  Met  23 ;  Yoes  v.  The  State,  4  Eng.  42 ;  Mcllvoy  v.  Cockran,  2  A. 
K.  Marshall,  271,  274;  Robinson  v.  Hawkins,  4  T.  B.  Monr.  134;  Baldwin 
V.  Hayden,  6  Conn.  453 ;  Causee  v.  Anders,  4  Dev.  &  Bat.  246 ;  United 
States  v.  Liddle,  2  Wash.  C.  C.  205 ;  United  States  t?.  Ortega,  4  Wash.  C. 
C.  531 ;  Alderson  i;.  Waistell,  1  Car.  &  K.  358. 

•  The  State  v.  Stalcup,  2  Ired.  50;  Harrison  v.  Hodgson,  10  B.  &  C.  445, 
5  Man.  &  R.  392 ;  Rex  t?.  Kelly,  1  Crawf.  &  Dix  C.  C.  203  ;  Rex  r.  Milton, 
and  Rex  v.  Mitton,  supra;  Mitchell  v.  The  State,  7  Eng.  50;  Frost  r. 
Thomas,  24  Wend.  418;  Wasson  v.  Canfield,  6  Blackf.  406. 

*  The  State  v.  Mahon,  3  Harring.  Del  568. 

*  An  innkeeper  has  no  right  to  take  clothes  or  goods  from  the  person  of  a 
guest,  or  to  detain  the  guest,  in  order  to  secure  payment  for  Ms  bill.  Sun- 
bolf  17.  Alford,  3  M.  &  W.  248,  2  Jur.  110. 

•  Hannen  v.  Edes,  15  Mass.  347. 

*  Scribner  r.  Beach,  4  Denio,  448 ;  Likes  v.  Dike,  17  Ohio,  454 ;  Bartlett 
r.  Churchill,  24  Vt  218;  French  i\  Marstin,  4  Fost  N.  H.  440;  Boles  v. 
Pinkerton,  7  Dana,  453. 
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property,  —  as  where  he  resists  a  lawful  arrest,^  or  prevents 
a  co-tenant  from  going  upon  the  common  estate,^  —  he  com- 
mits an  assault. 

§  44.  Mere  words  from  one  will  not  justify  a  physical 
attack  upon  him;^  and,  a  fortiori^  will  not  the  fact  of  his 
character  being  bad.^  But  where  violence  is  used  toward 
person  or  property,  it  may  sometimes  be  returned  by  vio- 
lence,^ and  even  an  assault  will,  under  some  circumstances, 
justify  a  battery.®  The  person  beset  is  permitted  to  act  only 
in  self-defence ;  he  cannot  take  the  law  into  his  own  hands 
to  inflict  punishment  for  the  injury.^  Therefore  if  he  strikes 
when  all  danger  is  past  he  is  guilty.^  And,  where  a  woman 
asked  a  man,  who  was  riding  by  on  horseback,  why  he 
had  talked  about  her,  and  threw  at  him  first  a  stone  and 
then  a  stick,  whereupon  he  dismounted  and  struck  her  on 
the  head  with  the  stick,  the  majority  of  the  court  held  him 
guilty  of  assault  and  battery.® 

VI.  Aggravaiions  of  the  Offence, 

§  45.  There  are  many  aggravated  assaults.  Or,  rather,  the 
law  deems  the  offence  more  or  less  enormous  according  to 

^  The  State  v.  Hooker,  17  Vt  658;  Commonwealth  v.  Kirby,  2  Cush. 
577 ;  Reg.  v.  Mabel,  9  Car.  &  P.  474  ;  Anonymous,  1  East  P.  C.  305. 

'  Commonwealth  v.  Lakeman,  4  Cosh.  597.  See  Scribner  v.  Beach,  4 
Denio,  448. 

*  The  State  v.  Wood,  1  Bay,  351 ;  Cushman  v.  Ryan,  1  Story,  91. 

*  McKenzie  v.  Allen,  3  Strob.  546.  And  see  Givens  v.  Bradley,  3  Bibb, 
192,  195. 

'  Scribner  v.  Beach,  4  Denio,  448 ;  Bardett  v.  ChurchiU,  24  Vt  218. 

*  Hazel  p.  Clark,  3  Harring.  Del.  22. 

»  The  State  v.  Quin,  3  Brev.  515;  The  State  ».  Wood,  1  Bay,  351 ;  Rex 
0.  Milton,  Moody  &  M.  107,  3  Car.  &  P.  81 ;  Reg.  v.  Driscoll,  Car.  &  M. 
214 ;  The  State  v,  Gibson,  10  Ired.  214 ;  Reg.  v.  Mabel,  9  Car.  &  P.  474  ; 
Scribner  v.  Beach,  4  Denio,  448;  Bartlett  v.  Churchill,  24  Vt  218. 

'  Keg.  V.  Driscoll,  Car.  &  M.  214 ;  The  State  v.  Gibson,  10  Ired.  214. 

'  The  State  v.  Gibson,  10  Ired.  214. 
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the  facts  of  the  transaction ;  for,  first,  we  have  the  lowest 
indictable  acts  of  this  nature,  barely  sufficient  in  turpitude 
for  the  law  to  notice,^  and,  secondly,  every  gradation  upward, 
extending  into  mere  aggravations  without  including  any 
other  distinct  crime,  and  then  into  batteries,  rapes,  felonious 
homicides,  and  the  like,  as  will  be  explained  further  on. 
And  these  aggravations,  whether  they  amount  to  distinct 
offences  or  not,  are  usually  set  forth  in  the  indictment  against 
the  defendant,^  and  the  court  takes  them  into  consideration 
in  pronouncing  the  sentence. 

§  46.  For  illustrations  of  aggravated  simple  assaults,  we 
may  refer  to  such  as  are  committed  in  courts  of  justice,  and 
upon  officers  of  the  courts,^  and  upon  other  official  charac- 


*  Vol  I.  §  820-824,  860,  448,  444,  620,  521. 

'  For  illustrations,  see  8  Chit  Crim.  Law,  S21,  et  seq. 

•  Pulton  says:  "  The  law  hath  specially  provided,  that  those  persons  and 
places  which  be  designed  to  the  administration  of  justice,  shall  be  so  guarded 
and  protected  from  force  and  violence  offered  unto  them  or  in  them,  that 
she  hath  inflicted  deeper  and  more  grievous  punishment  to  those  who  shall 
break  or  disturb  the  peace  in  the  presence  of  those  magistrates  or  in  those 
places,  than  to  them  who  shall  break  the  peace  in  the  king's  own  pal- 
ace, where  he  is  in  person  abiding,  or  in  the  parliament  time  ordained  for 
the  making  of  laws.  And  therefore  it  hath  been  adjudged  that  if  one  draw  his 
sword  to  strike  a  justice  assigned  sitting  in  place  of  judgment,  and  be  thereof 
found  guilty,  he  shall  forfeit  his  lands  and  chattels,  and  have  his  right  hand 
cut  off.  And  likewise  if  one  in  the  presence  of  the  justices  do  strike  a  juror, 
he  shall  forfeit  his  lands  and  goods,  have  his  right  hand  stricken  off,  and  be 
committed  to  peipetual  prison.  And  the  same  law  is,  if  one  of  the  king's 
justices  assigned  doth  arrest  any  person  which  hath  made  a  fray  before 
him,  and  a  stranger  will  rescue  that  prisoner,  whereby  he  doth  escape,  in 
this  case  as  well  the  prisoner  as  he  that  made  the  rescous  shall  be  dis- 
herited, and  be  perpetually  imprisoned ;  for  that  the  attachment  of  such  a 
justice  is  the  king's  own  attachment,  in  the  construction  of  the  law.  And 
if  one  do  strike  another  in  Westminster  Hall,  during  the  time  that  the 
king's  courts  do  sit,  he  shall  forfeit  to  the  king  his  lands  and  goods,  have  his 
right  hand  cut  off,  and  be  conmiitted  to  perpetual  prison."  Pulton  de  Pace, 
ed.  of  1615,  9  6,  10.  And  see  1  Deac.  Crim.  Law,  6S ;  2  Inst  549  ;  8  Inst 
140;  4  Bl.  Cool  125;  1  Hawk.  P.  C.  6th  ed.  c  21 ;  1  East  P.  C.  408-410; 
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ter3«^  And  assaults  like  these,  as  well  as  other  assaults,  may 
be  aggravated  by  proceeding  to  a  battery,  or  other  higher 
oflfence.^ 


§  47.  An  assault  upon  the  embassador  of  a  foreign  govern- 
ment, committed  within  our  territory,  is  a  distinct  offence  in 
the  law  of  nations,  and  is  punishable  moreover  under  a  stat- 
ute of  the  United  States.^  Whether  the  act  must  be  done 
with  a  knowledge  of  the  official  station,  is  a  question  we 
considered  in  the  former  volume.*  But  to  constitute  the 
offence  of  an  assault  upon  one  of  the  officers  of  our  own 
government,  as  an  aggravated  assault,  the  transgressor,  it 
seems,  must  know  of  the  official  character.^  And  in  this 
respect  the  Scotch  law  appears  to  be  in  harmony  with  our 
own.^ 

§  48.  Statutory  Aggravations,  There  are  statutes  in  Eng- 
land and  in  the  States  generally  of  this  country,  against 
stabbing,^  striking  and  wounding,^  and  other  aggravated  as- 
saults ;  but  an  extensive  consideration  of  them  seems  not  to 


1  Ross.  Crimes,  Grea.  Ed.  762.  The  reader  will  notice,  that  these  punish- 
ments cannot,  generally,  be  all  inflicted  at  the  present  day  and  in  this  coun- 
try.   See  VoL  L  §  621,  626-629,  643. 

'  Vol.  I.  §  367.    And  see  Coaunonwealth  t;.  Earby,  2  Cush.  577. 

'  The  stabbing  of  a  justice  of  the  peace  used  to  be  punishable  by  the  cut- 
ting off  <^  the  right  hand,  if  done  ai^r  ccHning  into  Westminster  Hall,  but 
otherwise  if  before.    Oldfield's  case,  12  Co.  71. 

'  United  States  v.  Hand,  2  Wash.  C.  C.  435 ;  Respublica  v.  De  Long- 
champs,  1  Dall.  111.  A  secretary  of  legation  is  an  embassador  within 
this  role.  Bespublica  v.  De  Longchamps,  supra.  And  see  YoL  I.  §  5S6- 
589. 

•  VoL  L  §  247. 

*  Commonwealth  t7.  Eirby,  2  Cush.  577. 
'  Alexander's  case,  1  Broun,  28. 

'  Hodges  V.  The  State,  15  Ga.  117;  Humphries  r.  The  State,  5  Misso. 
303;  Bex  v.  Dyson,  1  Stark.  246 ;  Vol.  I.  §  193. 

'  Beg.  V.  Bowen,  Car.  &  M.  149 ;  Commonwealth  v.  Gallagher,  6  Met 
565 ;  Bex  v.  Collison,  4  Car.  &  P.  565 ;  Bex  v.  Griffith,  1  Car.  &  P.  298 ; 
Vol  L  §  131,  192. 
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be  necessary  here.  Possibly  one  or  two  of  the  old  English 
acts  of  parliament  may  be  common  law  in  some  of  the  United 
States.^  Where,  in  Alabama,  it  was  enacted,  that  "  all  per- 
sons, to  the  number  of  two  or  more,  who  abuse,  whip,  or  beat 


^  The  statutes  5  Hen.  4,  8  Hen.  6,  and  1 1  Hen.  6  (see  Pulton  de  Face, 
9  6),  concerning  assaults  upon  persons  going  to  and  attending  parliament 
and  the  king's  council,  are  sufficiently  early  in  date  to  be  common  law  here ; 
but  query  whether  they  have  any  applicability  in  this  country.  See  also  1 
Deac.  Crim.  Law,  69;  1  East  P.  C.  407;  1  Hawk.  P.  C.  Curw.  Ed.  p.  118. 
Kilty  deems  them  not  to  have  been  found  applicable  in  Maryland.  Ealty's 
Report  of  Statutes,  54,  60,  61.  Of  the  last-mentioned  statute  he  says :  **  It 
is  referred  to  by  Blackstone,  1  Vol.  165,  but  although  the  lower  house  in 
the  province  frequently  claimed  all  the  privileges  of  the  house  of  commons 
in  England,  I  do  not  find  that  this  statute  was  extended."  Stat.  33  Hen.  8, 
concerning  striking  in  the  king's  palace,  1  East  P.  C.  408,  not  applicable,  as 
see  Kilty's  Report  of  Statutes,  75.  Stat.  5  &  6  Edw.  6,  c.  4,  concerning 
striking,  etc.,  in  churches  and  churchyards,  1  East  P.  C.  410,  1  Russ.  Crimes, 
Grea.  Ed.  461,  not  applicable,  as  see  Kilty's  Report  of  Statutes,  79.  The  stat- 
ute 9  Anne,  c.  14,  §  8,  provides,  that  ^*in  case  any  person  or  persons  whatso- 
ever shall  assault  and  beat,  or  challenge  or  provoke  to  fight,  any  other  person 
or  persons  whatsoever,  upon  account  of  any  money  won  by  gaming,  play- 
itig,  or  betting  at  any  of  the  games  aforesaid  [t.  6.  by  §  1  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game  or  games  whataoever] ;  such  person  or 
persons  assaulting,  etc.,  or  challenging,  etc.,  upon  the  accounts  aforesaid,  shall, 
being  thereof  convicted  upon  an  indictment  or  information,  forfeit  all  his 
goods,  chattels,  and  personal  estate  whatsoever,  and  be  imprisoned  in  the 
common  gaol  of  the  county  wher^  such  conviction  shall  be  had,  for  two 
years."  See  I  Hawk.  P.  C.  Curw.  Ed.  p.  116,  and  1  East  P.  C.  428.  In 
the  construction  of  which  enactment,  it  has  been  held,  that  the  assault  most 
arise  out  of  the  play,  and  during  the  time  of  playing ;  and  it  is  not  suffi- 
cient where  it  arises  out  of  a  dispute  concerning  a  game  already  finished. 
Rex  v.  Randall,  1  East  P.  C.  423.  Kilty  considers  this  section  and  part  of 
the  rest  of  the  statute  applicable ;  and  says,  that  in  Maryland  *^  there  was  an 
indictment,  in  1719,  for  an  assault  as  mentioned  in  the  8th  section,  on  which 
the  party  was  found  not  guilty."  Kilty's  Report  of  Statutes,  237,  248.  Still 
its  date  (1710)  is  subsequent  to  the  settlement  of  Maryland,  as  well  as  of 
the  other  older  colonies ;  and  we  may  doubt,  therefore,  whether  it  became 
the  common  law  of  all  the  other  States.  See  Vol.  I.  §  12-15.  And  as  the 
forfeiture  it  provides  would  doubtless  not  be  enforced  generally  here.  Vol.  I. 
§  629, 643,  the  importance  of  the  statute,  if  it  is  common  law  in  any  locality, 
cannot  be  great  In  England  it  w&m  repealed  by  the  subsequent  enactment 
of  9  Geo.  4,  c.  31,  §  1.     1  Deac.  Crim.  Law,  72. 
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any  person,  upon  any  accusation,  real  or  pretended,  or  to 
force  such  person  to  confess  himself  guilty  of  any  offence," 
should  receive  a  punishment  mentioned  in  the  statute,  —  the 
court  held,  that  the  accusation  must  be  the  moving  cause  of 
the  assault ;  and  if  the  motive  is  to  chastise  the  person  for 
having  whipped  a  son  of  the  defendant,  the  case  comes  not 
within  the  provision.^ 

§  49.  A  statute  in  Missouri  directs,  ^<  that  hereafter  no  as- 
sault, battery,  affray,  riot,  rout,  or  unlawful  assembly  shall  be 
held  or  considered  an  indictable  offence,  but  the  same  shall 
be  prosecuted  and  punished  in  a  summary  mode  before  a 
justice  of  the  peace ;"  and  this  provision  is  decided  to  be  con- 
stitutional.^ 


VIL  Concluding  Points, 

§  50.  The  Punishment  and  the  Degree  of  the  Crime.  An 
assault  is  a  misdemeanor,  and  not  a  felony.^  It  is  therefore 
ordinarily  punishable,  at  common  law,  by  fine  and  imprison- 
ment ;  the  defendant  to  be  required,  moreover,  to  enter  into 
bonds  to  keep  the  peace.^.  And  a  person  who  excites  another 
to  commit  this  offence  will,  when  it  is  committed,  be  a 
principal  therein,  though  he  was  not  present  at  its  commis- 
sion.^ 

§  51.    CofMection  with  ofther  Crimes.     This  offence  is  one 


'  Underwood  v.  The  State,  25  Ala.  70.  As  to  the  meaning  of  the  word 
asBanlt  in  a  statnte,  see  Humphries  o.  The  State,  5  Missa  208 ;  The  State 
v.  Freels,  8  Humph.  22S ;  Evans  v.  The  State,  1  Humph.  894 ;  Vol.  L  §  181. 

*  The  State  v.  Ledford,  8  Miaso.  102.  As  to  a  like  statute  in  Indiana,  see 
The  State  v.  Hailstock,  2  Bhuskf.  257.  As  to  a  Connecticut  statute  concern- 
ing secret  assaults,  see  Northrop  v.  Brush,  Kirbj,  108. 

'  Commonwealth  p.  Barlow,  4  Mass.  489. 

«  Vol.  I.  §  626,  680.  And  see  YoL  I.  §  621 ;  1  East  P.  C.  406,  407 ;  Russ. 
Crimes,  Grca.  Ed.  760.  How  where  there  is  also  a  civil  suit  for  the  same- 
assault,  see  VoL  L  §  827,  828 ;  Rex  o.  Mahon,  4  A.  &  E.  575. 

*  The  State  v.  LTmbum,  1  Brey.  897 ;  Vol.  I.  §  488. 
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which  forms  a  part  of,  and  is  included  within,  several  others, 
as  explained  in  the  previous  volume.^  Thus  in  every  battery 
there  is  an  assault^  So  there  is  in  every  rape,f  and  in  most 
murders,*  but  perhaps  not  in  every  murder;^  eaecept  as  this 
consequence  is,  in  a  certain  sense  and  in  some  of  the  States, 
avoided  by  the  rule  that  the  same  identical  act  cannot  be 
both  a  felony  and  misdemeanor  at  one  time.®  It  appears  to 
be  the  doctrine,  not  firmly  established,  that  every  false  im- 
prisonment includes  an  assault;^  while  there  may  be  a  false 
imprisonment  which  does  not  include  a  battery.^  Probably 
the  law  admits  of  riots  which  are  not  likewise  assaults; 
but,  however  this  may  be,  if  there  is  an  indictment  for  riot 
and  assault,  the  defendant  may  be  convicted  of  the  assault 
only;^  and,  if  he  is  acquitted  of  the  indictment  generally, 
he  cannot  afterward  be  holden  for  the  assault^^  There  is 
no  assault  in  the  offence  of  burglariously  breaking  and  en- 
tering a  dwelling-house,  with  the  intent  therein  to  commit  a 
rape.ii 

§  52.  The  crime  of  assault  enters  into  a  great  variety  of 
attempts ;  as  an  assault  with  intent  to  commit  murder,  rape, 
and  the  like.     This  compound  oflfeni^e  consists  of  two  ingre- 


>  See  Vol.  I.  §  531,  etc.,  588. 

•  Vol.  I.  §  409 ;  ante,  §  34,  38. 

•  Reg.  V.  Allen,  2  Moody,  179. 

•  Vol.  I.  §  531,  538;  The  Stat«  v.  Nichols,  8  Conn.  496.  And  see  Beg. 
t;.  Miilroy,  8  Crawf.  &  Dix  C.  C.  818. 

•  Edsell  V.  Russell,  6  Jur.  996,  999. 

•  VoL  L  §  661. 

'  Ante,  §  33.    And  see  Long  v.  Rogers,  17  Ala.  540. 

•  <^  It  has  been  supposed  that  every  imprisonment  includes  a  battery  — 
(Bull.  N.  P.  c.  4,  p.  22 ;  and  the  opinion  was  adopted  by  Lord  Kenyon  in 
Oxley  ».  Flower  and  another,  2  8elw.  N.  P.  tit  Imprisonment  I.) ;  —  but 
this  doctrine  was  denied  in  a  recent  case,  where  it  was  said  by  the  court  that 
it  was  absurd  to  contend  that  every  imprisonment  included  a  battery  — 
(Emmet  v.  Lyne,  1  New  Rep.  255)."    1  Russ.  Crimes,  Grea.  Ed.  754. 

•  Rex  17.  Hemings,  2  Show.  98 ;  VoL  L  §  538. 
»  Rex  V.  Heaps,  Salk.  593. 

u  Reg.  V.  Watkins,  Car.  &  M.  264. 
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dients ;  namely,  first,  the  assault ;  and,  secondly,  the  intent 
to  do  the  ulterior  mischief.^  Attempts  of  this  class  are  some* 
times  treated  of  in  the  books  as  aggravated  assaults.  But 
we  took  a  view  of  the  general  question  of  attempts  in  the 
former  volume  ;2  and,  in  this  volume,  we  treat  of  the  attempt 
to  commit  each  particular  crime  under  the  general  title  of 
the  crime. 

§  53.  Civil  and  Criminal  An  assault  is  one  of  those 
wrongs  for  which  the  individual  suffering  the  injury  may 
usually  maintain  his  civii  suit  without  prejudice  to  the  crimi- 
nal proceeding.^  And  the  principles  which  determine  the 
criminal  liability  are  almost  identical  with  those  which  ascer- 
tain the  civil ;  indeed  an  eminent  American  judge  once  ob- 
served, that  the  party  is  always  answerable  to  the  public  by 
indictment  when  he  is  to  the  private  person  by  action.^  But 
this  statement  seems  to  require  at  least  one  partial  qualifi- 
cation ;  namely,  concerning  the  intent.  We  have  seen  how, 
in  this  regard,  civil  and  criminal  jurisprudence  differ,  the 
wrong  intent  being  always  a  necessary  element  in  a  crime, 
but  not  always  in  a  civil  liability.^  Now  the  law  does  not 
hold  one  liable  in  the  civil  action  of  trespass  to  the  person, 
where  the  injury  comes  purely  from  an  unavoidable  accident, 
and  there  is  no  fault  or  carelessness  whatever  in  him;^  yet, 
without  having  drawn  a  very  clear  distinction,  it  does  appear 
to  admit  such  liability  where  there  is  a  less  degree  of  mental 
mischief  or  negligence  than  is  requisite  to  charge  one  crlm- 
inallyJ     What  degree  of  mischief  in  the  intent  must  enter 


^  And  see  YoL  I.  §  511,  514,  515. 
"  Vol.L§510et8eq. 
»  Vol.  L  §  827,  828. 

*  Raffin,  C.  J.,  in  The  State  v.  Gibson,  10  Ired.  214,  215. 
^  VoL  I.  §  227,  228,  286,  287,  241,  244,  257,  855. 

*  Wakeman  v.  Robinson,  1  Ring.  218 ;  Rrown  v,  Kendall,  6  Gush.  292; 
Dickenson  r.  Watson,  T.  Jones,  205 ;  Underwood  v.  Hewson,  1  Stra.  595. 

'  Weaver  v.  Wood,  Hob.  134;  Rex  v.  Gill,  1  Stra.  190;  Rullock  v.  Rab- 
cock,  8  Wend.  891.    In  such  a  case  as  James  i;.  Campbell,  5  Car.  &  F.  872, 
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into  the  criminal  assault  may  not  be  capable  of  an  exact 
statement;  but  it  seems  not  to  be  always  necessary  there 
should  be  a  specific  determination  to  commit  an  assault  or  a 
battery.^ 

§  54.  Then  again  there  may  be  cases  in  which  an  indict- 
ment will  lie  where  the  civil  injury  cannot  be  redressed ;  as,  for 
instance,  if  a  wife  is  assaulted  and  dies,  the  husband  cannot 
pursue  his  civil  remedy,  which  ceased  with  her  death  ;^  yet 
the  criminal  responsibility  continues. 

§  55.  Attempts.  The  reader  has  not  failed  to  apprehend, 
that  an  assault  is  in  itself  a  particular  kind  of  attempt.  It 
would  seem,  therefore,  not  possible  there  should  be  an  in- 
dictable attempt  to  commit  a  simple  assault.^  Yet  there 
may,  perhaps,  be  such  attempts  at  aggravated  and' compound 
assaults;  a  matter,  however,  which  requires  no  elucidation 
here,  being  referable  to  the  general  principles  discussed 
under  the  title  of  attempts*  in  the  preceding  volume.*^  And 
the  court  of  the  District  of  Columbia  has  held,  that  an  in- 
dictment at  common  law  lies  for  a  solicitation  —  which  is 
one  form  of  attempt^ — to  inflict  a  battery.^ 


there  would  perhaps  be  a  criminal  liability,  as  see  Vol.  L  §  254-260,  348  and 
note ;  1  Russ.  Crimes,  Grea.  £d.  755,  note. 

^  In  Eeay's  case,  1  Swinton,  543,  Scotch,  Lord  Cockbum  said :  "  It  may 
appear  on  proof,  that  the  panel  had  no  actual  intention  of  injuring  the  boy. 
But  there  may  be  a  constructive  intention."  See  also  the  last  preceding 
note. 

'  Higgins  V.  Butcher,  Yelv.  89. 

*  See  Rex  v.  Butler,  6  Car.  &  P.  368. 

*  Vol.  I.  §  610-528. 

*  And  see  Bex  t\  Philipps,  6  East,  464 ;  Rex  v,  Williams,  2  Camp.  506. 

*  Vol.  I.  §  525,  526. 

^  United  States  v.  Lyles,  4  Cranch  C.  C.  469,  "  Morsell,  J.,  not  very  clear, 
and  Thruston,  J.,  doubting,  Cranch,  C.  J.,  not  doubting." 
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CHAPTER  VIl. 


BANKRUPTCY,  FRAUDULENT. 


§  56.  There  are  English  statutes  against  frandulent  bank- 
rnptcy  and  fraudulent  insolvency,^  and  some  American  ones 
likewise.^  But  they  seem  not  to  have  called  forth  any  such 
exposition  of  common  law  principles  as  renders  advisable 
any  discussion  of  the  matter  here.  Yet  a  simple  reference  to 
the  authorities  may  be  useful.^ 


^  1  Hawk.  P.  C.  Carw.  Ed.  p.  586^  588 ;  2  Rusa.  Crimes,  Grea.  E<L  228 
et  fleq.  235 ;  4  Bl.  Com.  156. 

'  Guldin  V,  Commonwealtb,  6  S.  &  R.  554 ;  United  States  v.  Dickey,  1 
Morris,  412. 

*  Cited  supra;  also  Bex  v.  Mitchell,  4  Car.  &  P.  251 ;  Bex  p.  Walters,  5 
Car.  &  P.  138  ;  Beg.  v.  Badclifie,  2  Moody,  68 ;  Beg.  v.  Namer,  Car.  &  M. 
628 ;  B^.  V.  Lands,  Dears.  567,  33  Eng.  L.  &  Eq.  536 ;  Beg.  v.  Gordon^ 
Dears.  586 ;  Beg.  v,  Sloggett,  Dears.  656,  36  Eng.  L.  &  Eq.  620 ;  Beg.  v. 
Scott,  1  Dears.  &  B.  47,  36  Eng.  L.  &£q.  644 ;  Beg.  v.  Milner,  2  Car. &  K. 
310 ;  1  Gab.  Crim.  Law,  441. 
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CHAPTER  VIIL 


BARRATRT. 


§  57.  This  offence,  more  accurately  termed  common  bar- 
ratry, fell  under  the  frequent  animadversion  of  the  law  in 
ancient  times.  But  we  have  few  modern  adjudications  on 
the  subject ;  therefore  little  can  be  said  further  than  to  repeat 
what  is  found  in  the  old  books.  There  is  no  question,  how- 
ever, that  this  offence,  in  its  leading  features,  remains  at  the 
present  day.  # 

§  58.  In  our  former  volum^a  was  given  the  definition  of 
Blackstone;  namely,  that  "common  barratry  is  the  offence 
of  frequently  exciting  and  stirring  up  suits  and  quarrels,  be- 
tween his  majesty's  subjects,  either  at  law  or  otherwise."* 
Lord  Coke  has  reported  a  case  in  which  the  court  held,  "  that 
a  common  barrator  is  a  common  mover  or  stirrer  up  or  main- 
tainer  of  suits,  quarrels,  or  parties,  either  in  courts  or  in  the 
country,  —  in  courts  of  record,  and  in  the  county,  hundred, 
and  other  inferior  courts.  In  the  country,  in  three  manners : 
in  disturbance  of  the  peace;  in  taking  or  detaining  of  the 
possession  of  houses,  lands,  or  goods,  etc.,  which  are  in  ques- 
tion or  controversy,  not  only  by  force,  but  also  by  subtilty 
and  deceit,  and  for  the  most  part  in  suppression  of  truth  and 
right ;  by  false  invention,  and  sowing  of  calumny,  rumors, 
and  reports,  whereby  discord  and  disquiet  arise  between 
neighbors."* 

^  For  matter  under  this  title,  see  Vol.  I.  §  401,  645,  646.  And  Be§  tins 
volume,  tit  Champerty  and  Maintenance. 

•  Vol.  I.  §401. 

»  4  Bl.  Com.  134. 

*  Case  of  Barratry,  8  Co.  36  h.    And  see  1  Gab.  Crim.  Law,  137;  1 
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§  59.  The  reader  will  see,  that  common  barratry  is  analo- 
gous to  several  other  offences ;  as  maintenance  and  cham- 
perty,^ libel,^  spreading  false  news,^  forcible  entry  and 
detainer,^  and  others.  But  it  differs,  moreover,  from  all 
those  just  mentioned ;  and  prominent  among  the  points  of 
difference  is  this,  that  while  they  may  severally  be  commit- 
ted by  a  single  act,  or  by  a  series  of  acts  constituting  one 
transaction,  common  barratry  is  a  quarrel,  a^  Lord  Coke 
says,  "not  in  one  or  two,. but  in  many"  cases.^  The  indict- 
ment, therefore,  must  charge  the  offender  with  being  a  "  com- 
mon barrator;"®  and  the  proof  m'ust  show  at  least  three 
instances  of  offending.  Three  instances  seem  to  be  ordina- 
rily, but  probably  not  always,  sufRcient,  —  a  point,  however, 
not  very  clearly  settled  on  the  authorities  J 

§  60.  "  It  hath  been  holden,"  says  Hawkins,  "  that  a  man 
shall  not  be  adjudged  a  barrator  in  respect  of  any  number  of 
false  actions  brought  by  him  in  his  own  right.  However,  if 
such  actions  be  merely  groundless  and  vexatious,  without 
any  manner  of  color,  and  brought  only  with  a  design  to 
oppress  the  defendants,  I  do  not  see  why  a  man  may  not  as 
properly  be  called  a  barrator  for  bringing  such  actions  him- 
self, as  for  stirring  up  others  to  bring  them."^  The  view 
suggested  by  Hawkins   is  evidently  correct  on   principle;® 


Hawk.  P.  C.  Curw.  Ed.  p.  474,  476 ;  Co.  Lit  868 ;  The  State  v.  Chitty,  1 
Bafley,  379,  397. 

•  Vol.  I.  §  401 ;  poet,  tit.  Champertt  and  Maintenance. 

•  Vol.  I.  §  400,  486,  513 ;  post,  tit.  Libel  and  Slander. 

•  VoL  I.  §  400. 

•  Vol.  L  §  397-399;  poet,  tit.  Forcible  Entry  and  Detainer. 
»  Case  of  Barratry,  8  Co.  36  6,  87  b. 

•  r  fee  of  Barratry,  supra ;  Train  &  Heard  Preced.  55 ;  Rex  v.  Hard- 
wicke,  1  Sid.  282;  1  Hawk.  P.  C.  Curw.  Ed.  p.  475,  §  9. 

'  Commonwealth  v.  McCulioch,  15  Masai  227 ;  Commonwealth  v.  Davis, 
11  Pick.  432,  435;  Commonwealth  v.  Tubbs,  1  Cush.  2,  3;  The  State  v. 
Chitty,  1  Bailey,  379. 

•  1  Hawk.  P.  C.  Curw.  Ed-  p.  475,  §  3. 

•  See  Vol.  I.  §  434;  Commonwealth  v.  McCulioch,  15  Mass.  227;  1  Gab. 
Grim.  Law,  137 ;  8  Greenl.  Ev.  §  67. 
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'  and,  moreover,  is  not  without  foundation  of  authority.^  Like- 
wise a  majority  of  the  South  Carolina  court  held,  that  a  jus- 
tice of  the  peace  commits  this  offence  by  exciting  criminal 
prosecutions  to  be  brought  before  himself  as  magistrate ; 
neither  is  it  sufficient  for  him,  in  defence,  that  they  were  not 
groundless,  if  he  stirred  them  up  to  exact  fees,  for  afterward 
having  them  discontinued.^  "  But  it  seems,"  adds  Hawkins, 
"that  an  atHbrney  is  in  no  danger  of  being  judged  guilty  of 
barratry,  in  respect  of  his  maintaining  another  in  a  ground- 
less action,  to  the  commencement  whereof  he  was  no  way 
privy."  ^ 

§  61.  Barratry  is  a  common  law  misdemeanor,  punishable 
by  fine  and  imprisonment;^  to  which  of  course  may  be 
added,  the  giving  of  bonds  to  keep  the  peace  and  be  of  good 
behavior.^  And,  if  the  offenders  "  be  of  any  profession  relat- 
ing to  the  law,  they  ought  also  to  be  further  punished  by 
being  disabled  to  practise  for  the  future."® 


^  Anonymous,  S  Mod.  97. 

•  The  State  v.  Chitty,  1  Bailey,  879. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  475,  §  4. 

•  Case  of  Barratry,  8  Co.  Fras.  ed.  36  b,  note ;  The  State  t;.  Chitty,  1 
Bailey,  379 ;  1  Gab.  Crim.  Law,  138;  VoL  L  §  626-631. 

»  VoL  L  §  630 ;  ante,  §  60. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  476,  §  14 ;  The  State  v,  Chitty,  supra.  And 
see  post,  di.  Contempt  of  Court  and  the  like. 
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CHAPTER  IX- 


BATTBRY.^ 


§  62.  A  BATTERY,  as  already  defined,^  is  an  unlawful  beat- 
ing, or  other  wrongful  physical  violence  or  constraint,  inflicted 
on  a  human  being.  It  is  ordinarily  either  the  full  accom- 
plishment of  an  assault,  or  some  intermediate  point  through 
which  the  assault  travels  to  the  perpetration  of  a  heavier 
offence  beyond.  Most  of  the  questions,  therefore,  arising 
under  this  head,  have  already  been  discussed  under  that  of 
assault. 

§  63.  The  slightest  unlawful  touching  of  another,^  espe- 
cially if  done  in  anger,  is  sufficient  to  constitute  a  battery. 
For  example,  spitting  in  a  man's  face,^  or  on  his  body,^  or  the 
throwing  of  water  upon  him,*  is  such.  And  the  inviolability 
of  the  person,  in  this  respect,  extends  to  every  thing  attached 
to  it ;  so  that  the  striking  of  his  clothes,  or  of  a  cane  held  in 
his  hand,  is  a  battery .^ 


*  See  Assault,  under  which  title  the  doctrine  of  Battery  is  considerably 
treated.  Assault  and  Battery  are  commonly  classed  together,  as  being  sub- 
stantially one  offence. 

*  VoL  I.  §  409. 

*  1  Bass.  Crim.es,  Grea.  £d.  751. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  110,  §  2;  Bex  v.  Cotesworth,  6  Mod.  172. 

*  Cairns'  case,  1  Swinton,  597,  610. 

*  Pursell  V.  Home,  8  Nev.  &  P.  664. 

^  Bespublica  v,  De  Longchamps,  1  Dall.  Ill,  114 ;  The  State  v.  Davis,  1 
Hill,  S.  C.  46  ;  United  States  v,  Ortega,  4  Wash.  C.  C.  581,  534.  And  see 
Bich  V.  Hogeboom,  4  Denio,  453. 
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CHAPTER  X. 


BAWDY-HOUSE. 


§  64.  Bawdy-houses,  sometimes  called  houses  of  ill  fame, 
are  common  law  nuisances ;  and  those  who  keep  them  are 
therefore  indictable  for  misdemeanor.^  "  For  although,"  says 
Lord  Coke,  "adultery  and  fornication  be  punishable  by  the 
ecclesiastical  law,  yet  the  keeping  of  a  house  of  bawdry  or 
stews,  or  brothel  house,  being  as  it  were  a  common  nuisance, 
is  punishable  by  the  common  law,  and  is  the  cause  of  many 
mischiefs,  not  only  to  the  overthrow  of  the  bodies,  and  wast- 
ing of  their  livelihoods,  but  to  the  endangering  of  their 
souls." ^  A  bawdy-house  has  been  defined  to  be,  "a  house 
of  ill  fiBime  kept  for  ttie  resort  and  commerce  of  lewd  people 
of  both  sexes."  ^  The  keeper  may  be  either  a  man  or  a 
woman;  and  a  married  woman  may  be  indicted  with  her 
husband,  or  alone,  for  the  offence.  "  Keeping  the  house  does 
not  necessarily  import  property,  but  may  signify  that  share  of 
government  which  the  wife  has  in  the  family,  as  well  as  the 
husband."* 

§  65.  There  must  be  the  keeping  of  a  house ;  consequently 
an  indictment  cannot  be  maintained  against  a  person  merely 
for  being  a  common  bawd,  and  procuring  men  and  women 
to  meet  and  commit  fornication.  But  the  house  may  answer 
the  requirement,  though  it  is  only  a  single  room,  and  the 

*  Vol.  L  §  879,  518 ;  4  Bl.  Com.  168 ;  1  Rum.  Crimes,  Grea.  Ed.  322. 

*  8  Inst  205. 

»  The  State  v.  Evans,  5  Ired.  603. 

*  Reg.  V,  Williams,  10  Mod.  63,  1  Salk.  384;  The  State  v.  Bentz,  11 
Misso.  27 ;  Commonwealth  v.  Lewis,  1  Met  161 ;  Vol.  I.  §  279. 
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keeper  is  a  lodger.^  Yet  if  she  is  simply  a  woman  of  loose 
morals  herself,  and  lives  alone,  and  admits  one  man  or  many 
to  illicit  intercourse  with  her,  she  does  not  keep  a  bawdy- 
house  ;  for  more  women  than  one  must  live  or  resort  together 
to  make  a  brothel.^  The  question  has  been  suggested, 
whether  the  house  roust  be  kept  for  lucre  ;^  but,  on  principle, 
elearly^this  is  not  a  necessary  ingredient;  because  the  ten- 
dency to  corrupt  the  public  morals  is  the  gist  of  the  offence, 
and  the  matter  of  lucre  has  no  effect  on  this.^  And  in  New 
Hampshire  the  court  has  expressly  decided,  that  the  motive 
of  lucre  need  not  be  alleged  in  an  indictment  for  keeping  a 
disorderly  house ;  Bell,  J.,  observing :  <'  The  substance  of  the 
offence  is  the  keeping  of  such  a  house  as  is  a  common  nuis- 
ance to  the  community,  and  whether  this  is  done  for  the 
motive  of  gain  or  for  some  other  object  is  umm{)ortant.  In 
this  respect  we  can  see  no  difference  between  this  case  and 
the  case  of  an  indictment  for  keeping  a  brothel,  a  gaming- 
house, or  any  other  disorderly  house.  They  are  alf  indictable 
on  the  same  principle,  to  wit,  that  they  are  nuisances."^ 
Under  the  Vermont  statute,  which  provides  a  punishment  for 
".every  person  who  shall  keep  a  house  of  ill  fame  resorted  to 
for  the  purpose  of  prostitution  and  lewdness,"  —  the  motive 
for  the  keeping  has  been  held  to  be  immaterial,  therefore  it 
need  not  be  pecuniary  gain.® 

§  66.  In  Connecticut,  "  keeping  a  house  of  ill  fame,  re- 
sorted to  for  the  purpose  of  prostitution  or  lewdness,"  is  a 
statutory  offence;  and  the  court  has  held,  that  the  words 
"ill  fame"  refer  to  the  reputation  of  the  house,  and  so  it 


^  B^.  V.  Fierson,  1  Salk.  882,  2  Ld.  Ra3nn.  1197.    As  to  what  is  a  house 
tnd  what  a  dwelling-hoase,  in  law,  see  Vol.  I.  §  164-173. 

*  *%€  State  V.  Evans,  5  Ired.  603. 

*  Jennings  t?.  Commonwealth,  17  Pick.  80. 

*  Vol.  I.  §879,  618. 

^  The  State  v,  Bailey,  1  Fost  N.  H.  848,  845. 
•.The  State  v,  Nixon,  18  Vt  70. 
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must  not  only  be  a  bawdy-house,  but  must  also  be  reputed 
such.^ 

§  67.  Letting  a  House  for  a  Bawdy-House.  We  saw,  in 
the  preceding  volume,  that  an  attempt  to  commit  an  offence 
is  usually  indictable,  though  the  offence  be  not  perpetrated;' 
and  that  a  solicitation  of  another  to  do  the  act  is  an  attempt 
of  a  particular  kind.^  On  this  principle,  the  letting  of  a 
house  to  be  used  as  a  brothel  is  an  attempt ;  and,  as  such, 
it  has  been  held  to  be  indictable.*  The  New  York  court, 
however,  has  taken  this  distinction,  that  merely  letting  the 
premises,  with  the  knowledge  of  the  lessee's  design,  is  not 
enough;^  they  must  afterward  be  used  for  the  criminal  pur- 
pose, in  which  case  the  lessor  and  lessee  may  be  proceeded 
against  jointly  for  keeping  the  house.®  And  the  Kentucky 
tribunal,  while  holding  to  the  general  doctrine,  seems  to  favor 
the  opinion,  that  the  house  must  actually  be  put  to  the  im- 
proper use^;  moreover,  that  a  sale  of  it,  to  a  person  known  to 
contemplate  using  it  as  a  bawdy-house,  is  not  a  crime."^ 


•  • 


»  Cadwell  v.  The  State,  17  Conn.  467. 
«  VoL  I.  §  510  et  seq. 
»  Vol.  I.  §  625,  626. 

*  Commonwealth  v.  Harrington,  S  Pick.  26 ;  Smith  v.  The  State,  6  GUI, 
425. 

»  Brockway  v.  People,  2  Hill,  N.  Y.  558. 

•  People  V,  Erwin,  4  Denio,  129. 

'  Boss  V.  Conunon wealth,  2  B.  Monr.  417. 


BESTIALITY.    See  Sodomt. 

BETTING  ON  ELECTIONS,  etc.    See  Gaming. 

BIGAMY.    See  Polygamy. 
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CHAPTER  XL 


BLASPHEMY  AND  PROFANENESS. 


§  68.  We  have  already  seen,^  that  public  profane  swear- 
ing and  blasphemy  are  indictable  at  common  law.  Whether 
the  principle  on  which  this  doctrine  rests  is,  that  they  tend  to 
undermine  Christianity,  which  is  a  part  of  our  law,^  or  that 
they  disturb  the  peace  and  corrupt  the  morals  of  the  com- 
munity,^ is  a  question  not  fully  settled.  Perhaps  we  may 
even  take  another  view,  namely,  that  reverence  toward  God 
and  to  religion  —  Christianity  being  our  form  of  religion  —  is 
essential  to  man,  who  is  injured  in  his  nature  and  being 
when  this  reverence  is  impaired ;  or  still  another  view,  that 
these  offences  so  shock  his  purer  and  higher  sensibilities,  as 
to  create  an  injury  to  him  against  which  he  needs  protection, 
precisely  as  against  an  assault.*  Probably  these  various  con- 
siderations and  some  others  also  may  severally  be  deemed  to 
enter  more  or  less  into  the  policy  of  the  law.*^ 


>  Vol.  L  §  878. 
■  Vol.  L  §  377. 
»  VoL  L  §  378. 

*  See  Vol.  L  §  403-405,  409. 

•  In  People  v.  Ruggles,  8  Johns.  290,  Kent,  C.  J.,  observed:  "  Tlie  people 
of  this  State,  in  common  with  the  people  of  this  country,  profess  the  general 
doctrines  of  Christianity,  as  the  rule  of  their  faith  and  practice ;  and  to 
scandalize  the  author  of  these  doctrines  is  not  only  in  a  religious  point  of 
Tiew  extremely  impious,  but  even  in  respect  to  the  obligations  due  to  soci- 
ety, is  a  gross  violation  of  decency  and  good  order.  Nothing  could  be  more 
offensive  to  the  virtuous  part  of  the  community,  or  more  injurious  to  the 

tender  morals  of  the  young,  than  to  declare  such  profanity  lawful 

Things  which  corrupt  moral  sentiment,  as  obscene  actions,  prints,  and  writ- 
mgs,  and  even  gross  instances  of  seduction,  have,  upon  the  same  principle, 
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§  69.  Blasphemy  is  any  oral  or  written^  reproach  maC- 
ciously  cast  upon  God,  his  name,  attributes,  or  religion.^ 
"  In  general,"  said  a  learned  judge,  "  blasphemy  may  be  de- 
scribed, as  consisting  in  speaking  evil  of  the  Deity,  with  an 
impious  purpose  to  derogate  from  the  divine  majesty,  and  to 
alienate  the  minds  of  others  from  the  love  and  reverence  of 
God.  It  is  purposely  using  words  concerning  God,  calcu- 
lated and  designed  to  impair  and  destroy  the  reverence,  re- 
spect, and  confidence  due  to  him,  as  the  intelligent  creator, 
governor,  and  judge  of  the  world.  It  embraces  the  idea  of 
detraction,  when  used  towards  the  Supreme  Being;  as  'cal- 
umny 'usually  carries  the  same  idea,  when  applied  to  an  in- 
dividual. It  is  a  wilful  and  malicious  attempt  to  lessen 
men's  reverence  of  God,  by  denying  his  existence,  or  his 
attributes  as  an  intelligent  creator,  governor,  and  judge  of 
men,  and  to  prevent  their  having  confidence  in  him  as 
such."  ^ 

§  70.  And  so  a  malicious  reviling  of  the  Sacred  Scriptures, 


been  held  indictable No  government  among  any  of  the  polished 

nations  of  antiquity,  and  none  of  the  institutions  of  modern  Europe  (a  sin- 
gle and  monitory  case  excepted),  ever  hazarded  such  a  bold  experiment 
upon  the  solidity  of  the  public  morals,  a3  to  permit  with  impunity,  and 
under  the  sanction  of  their  tribunals,  the  general  religion  of  the  community 
to  be  openly  insulted  and  defamed.  The  very  Idea  of  jurisprudence,  with 
the  ancient  lawgivers  and  philosophers,  embraced  the  religion  of  the  coun- 
try." See,  also,  the  observations  of  Clayton,  C.  J.,  in  The  State  r.  Chand- 
ler, 2  Harring.  Del.  653,  569.  And  see,  Andrew  v.  New  York  Bible  and 
Common  Prayer  Book  Society,  4  Sandf.  156 ;  Vidal  r.  Girard's  Executors, 
2  How.  U.  S.  127,  198. 

»  The  State  v.  Chandler,  2  Harring.  Del.  553. 

■  "  This  species  of  offence,"  said  Duncan,  J.,  in  Updegraph  v.  Common- 
wealth, 11  S.  &  R  394,  406,  **  may  be  classed  under  the  following  heads: 
first,  denying  the  being  and  providence  of  God ;  second,  contumelious 
reproaches  of  Jesus  Christ,  profane  and  malicious  scoffing  at  the  Scriptures, 
and  exposing  any  part  of  them  to  contempt  and  lidicule;  third,  certain  im- 
moralities, tending  to  subvert  all  religion  and  morality,  which  are  the 
foundation  of  all  governments." 

B  Shaw,  C.  J.,  in  Commonwealth  v.  Eneeland,  20  Pick.  206,  213. 
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whether  of  the  Old  or  New  Testament,  is  blasphemy.^ 
When,  therefore,  one  with  the  evil  intent  necessary  as  the 
foundation  of  this  offence,  said,  "  that  the  Holy  Scriptures 
were  a  fable;  that  they  were  a  contradiction;  and  that, 
although  they  contained  a  number  of  good  things,  yet  they 
contained  a  great  many  lies,"  —  he  was  held,  in  Pennsyl- 
vania, to  be  indictable  both  at  common  law  and  under  the 
statute  of  that  State.^ 

§  71.  In  like  manner,  words  spoken  against  the  author  of 
Christianity  come  within  the  same  condemnation.  So  that 
where,  with  intent  to  vilify  the  Christian  religion,  the  de-. 
fendant  said,  "  The  Virgin  Mary  was  a  whore,  and  Jesus 
Christ  a  bastard,"  the  conviction  against  him  was  sustained.^ 
And,  in  England,  a  malicious  publication,  in  substance,  that 
Jesus  Christ  was  an  impostor  and  a  murderer  in  principle, 
was  held  to  be  blasphemous.^ 

§  72.  Profane  swearing  is  a  species  of  blasphemy.  There 
is  little  need  to  define  it,  at  common  law.  Under  the  statute 
•  of  Connecticut,  "  profane  swearing "  was  said  to  be  consti- 
tuted by  any  words  importing  an  imprecation  of  future 
divine  vengeance.  Thus,  —  "You  are  a  God  damned  old 
rascal,"  —  "  You  are  a  damned  old  rascal  to  hell,"  —  "  You 
are  a  damned  old  rascal,"  were  severally  held  to  be  words  of 
profane  swearing.^ 

^  Reg  V.  Hetherington,  5  Jur.  529 ;  People  v.  Ruggles,  8  Johna.  290 ;  1 
Hawk.  P.  C.  Curw.  ed.  p.  358,  §  2. 

'  Updegraph  v.  Commonwealth,  11  S.  &  R.  894. 

'  The  State  v.  Chandler,  2  Harring.  Del.  553 ;  People  v.  Ruggles,  8 
Johna.  290 ;  People  v.  Porter,  2  Parker,  14. 

*  Rejc  t*.  Waddington,  1  B.  &  C.  26.  In  this  case  Best,  J.,  said :  "  It  is 
not  necessary  for  me  to  say,  whether  it  be  libellous  to  ai^e  from  the  Scrip- 
tures against  the  diyinity  of  Christ ;  that  is  not  what  the  defendant  pro- 
fesses to  do.  He  argues  against  the  divinity  of  Christ  by  denying  the  truth 
of  the  Scriptures.  A  work  containing  'such  arguments,  published  mali- 
ciously (which  the  jury  in  the  case  have  found),  is  by  the  common  law  a 
libel.**    See,  also,  Rex  v,  Gathercole,  2  Lewin,  237,  254. 

*  Holcomb  V.  Cornish,  8  Conn.  375.     And  see  Commonwealth  v.  Hardy, 
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§  73.  The  Statutory  Offence.  In  confirmation  of  the  common 
law  doctrine,  the  statutes  of  several  of  the  States  have  spe- 
cial provisions  making  blasphemy  and  profaneness  criminal.^ 
Thus,  by  a  Massachusetts  enactment,  it  is  indictable,  —  "  If," 
among  other  things,  "  any  person  shall  wilfully  blaspheme  the 
holy  name  of  God,  by  denying,  cursing,  or  contumeliously 
reproaching  God,  his  creation,  government,  or  final  judging 
of  the  world."  And  it  is  held  that  the  wilful  denial,  by 
which  is  meant  the  denial  with  a  bad  purpose,^  of  the  exist- 
ence of  any  God,  except  the  material  universe,  is  within  this 
prohibition ;  so  that  an  indictment  was  sustained  for  pub- 
lished words,  the  more  important  of  which  are  the  following: 
"  Universalists  believe  in  a  god  which  I  do  not ;  but  believe 
that  their  god,  with  all  his  moral  attributes  (aside  from 
nature  itself)  is  nothing  more  than  a  mere  chimera  of  their 
own  imagination."®  It  has,  moreover,  been  decided,  that 
neither  these  statutes  nor  the  common  law  doctrine  is 
repugnant  to  the  constitutions  of  those  States  in  which 
the  question  has  arisen.^ 

§  74.  Limits  of  the  foregoing  Doctrines.  But  the  law  of 
blasphemy,  statutory  and  common,  will  not  be  so  adminis- 
tered as  to  abridge  the  liberty  of  speech  and  the  press.  For, 
as  a  learned  judge  once  remarked,  "  No  author  or  printer, 
who   fairly   and  conscientiously   promulgates   the   opinions 


1  Ashm.  410.  Under  the  statute  of  Indiana,  "profanely  swearing  three 
several  oaths,  by  taking  the  name  of  God  in  Tain/'  was  held  to  be  a 
sufficient  description  of  the  offence.     Odell  v,  Garnctt,  4  Blackf.  549. 

*  See  Commonwealth  v.  Knceland,  20  Pick,  206,  Thacher  Crim.  Cas. 
846;  Commonwealth  r.  Hai'dy,  1  Ashm.  410;  Updegraph  v.  Common- 
wealth, 11  S.  &  R.  894 ;  Odell  v.  Garnett,  4  Blackf.  549 ;  Holeomb  v.  Coi^ 
nish,  8  Conn.  375 ;  The  State  i^.  Chandler,  2  Harring.  Del.  553  ;  The  State' 
».  Kirby,  1  Murph.  254;  The  State  v.  EUar,  1  Dev.  267;  The  State  r. 
Jones,  9  Ired.  38. 

«  And  see  Vol.  I.  §  262. 

*  Commonwealth  o.  Kneeland,  20  Pick.  206,  Thacher  Crim.  Cas.  346. 

*  Commonwealth  v.  Kneeland,  supra ;  The  State  v.  Chandler,  2  Harring. 
Del.  553 :  People  t;.  Ruggles,  8  Johns.  290. 
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with  whose  truths  he  is  impressed,  for  the  benefit  of  others,  is 
answerable  as  a  criminal.  A  malicious  and  mischievous 
intention  is,  in  such  a  case,  the  broad  boundary  between 
right  and  wrong ;  it  is  to  be  collected  from  the  offensive  lev- 
ity, scurillons  and  opprobrious  language,  and  other  circum- 
stances, whether  the  act  of  the  party  was  malicious."  ^  Still, 
one  who  should  utter  words  or  sentiments  calculated,  accord- 
ing to  common  judgment,  to  corrupt  the  public  morals,  or  to 
shock  the  sensibilities  of  mankind  in  a  Christian  community, 
would  doubtless  not  be  permitted  to  excuse  himself  under  the 
plea  of  conscientious  conviction.  Men  must  not  allow  their 
convictions  to  lead  them  to  injurious  acts ;  or,  if  they  do  so, 
they  must  take  the  consequences.*  In  some  cases,  perhaps, 
it  may  be  important  to  consider  the  degree  and  kipd  of  pub- 
licity given  to  the  matter  charged  as  blasphemous.^ 

§  75.  The  Scotch  Law,  Blasphemy  is  a  crime  in  Scot- 
land under  the  common  law  of  the  country ;  and  the  matter 
has  been  further  regulated  there  to  some  extent  by  statutes.* 
It  is  said  by  Hume  to  consist  in  the  denial  of  the  being, 
attributes,  or  nature  of  God  ;  or  in  uttering  impious  and  pro- 
fane things  against  him,  and  against  the  authority  of  the 
Holy  Scriptures.^  Whether  a  mere  candid  denial  of  the 
Scriptures  as  a  divine  revelation  is  sufficient,  is  a  point  on 
which  the  Scotch  authorities  are  not  distinct ;  but  it  seems 
that  in  that  country  as  in  this  and  in  England,  the  denial 
must  go    beyond    fair   and  candid  inquiry,   indicating   an 


^ 

*  Duncan,  J.,  in  Updegraph  v.  Commonwealth,  11  S.  &  R.  394,  405, 406 ; 
8.  P.,  Shaw,  C.  J.,  in  Commonwealth  r.  Kneeland,  20  Pick.  206,  221 ; 
Whart.  Crim.  Law,  §  2538. 

*  And  see  Vol.  I.  §  252.  "  Every  man  may  fearlessly  advance  any  new 
doetrinerj,  provided  he  does  so  with  proper  respect  to  the  religion  and  gov- 
ernment of  the  country."  Best,  J.,  in  Rex  v,  Burdett,  4  B.  &  Aid.  95,  182. 
And  see  Reg.  i*.  Collins,  9  Car.  &  P.  456 ;  1  Gab.  Crim.  Law,  73. 

*  And  see  Thi?  State  v.  Jones,  9  Ired.  38;  The  Stite  v.  Ellar,  1  Dev.  267. 

*  1  Alison  Cnm.  Law,  643 ;  2  Hume  Crim.  Law,  2d  ed.  559. 

*  1  Hume  Crim.  Law,  2d  ed.  559. 
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"  intention  to  bring  them  into  ridicule  and  contempt."  ^  In 
one  csTse  the  court  decided,  that  intoxication  furnishes  no 
defence  for  blasphemous  words  spoken,  either  as  justifying 
them,  or  alleviating  the  crime.^  Mr.  Hume  questions  the 
correctness  of  this  decision.^  But  the  same  point  was  once 
ruled  at  nisi  prius,  in  New  York ;  it  "  only  aggravates  the 
offence."* 


^  Faterson's  case,  1  Broun,  629 ;  2  Hume  Crim.  Law,  2d  ed.  559. 
'  Kinninmounfs  case,  1  Hume  Crim.  Law,  2d  ed.  561. 
'  1  Hume  Crim.  Law,  2d  ed.  561. 
*  People  V.  Porter,  2  Parker,  14. 


BREACH  OF  THE  PEACE.  &«  Vol.  L  §  894-402. 
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CHAPTER  XIL 


BRIBERT.^ 


§  76.  Bribery  is  the  voluntary  giving  or  receiving  of  any 
thing  of  value,  in  corrupt  payment  for  an  official  act,  done  or 
to  be  done.  Hawkins  defines  this  offence  and  states  the  law 
thus :  ^'  Bribery,  in  a  strict  sense,  is  taken  for  a  great  mis- 
prision of  one  in  a  judicial  place  taking  any  valuable  thing 
whatsoever,  except  meat  and  drink  of  small  value,  of  any 
one  who  has  to  do  before  him  any  way,  for  doing  his 
office,  or  by  color  of  his  office,  but  of  the  king  only.  But 
bribery  in  a  large  sense  is  sometimes  taken  for  the  receiving 
or  offering  of  any  undue  reward,  by  or  to  any  person  whatso- 
ever, whose  ordinary  profession  or  business  relates  to  the 
administration  of  public  justice,  in  order  to  incline  him  to 
do  a  thing  against  the  Snown  rules  of  honesty  and  integrity; 
for  the  law  abhors  any  the  least  tendency  to  corruption  in 
those  who  are  any  way  concerned  in  its  administration,  and 
will  not. endure  their  taking  a  reward  for  the  doing,  which 
deserves  t^ie  severest  of  punishments.  Also  bribery  signifies 
the  taking  or  giving  of  a  reward  for  offices  of  a  public 
nature."  ^  And  "  as  it  is  a  crime  to  take  a  bribe,  it  is  clearly 
also  a  crime  to  give  one ;  for  the  offences  are  reciprocal."^ 


*  For  matter  under  this  title,  see  Vol.  L  §  354,  865,  868,  525,  564,  645, 
646. 

'  1  Hawk.  P.  C.  Curw.  cd.  p.  414,  415,  §  1-3.  See,  also,  1  Russ.  Crimes, 
Grea.  ed.  154.  As  to  what  office  is  meant  by  Stat.  49  Geo.  3,  c.  126,  §  3, 
against  the  corrupt  sale  of  an  office,  see  Reg.  v.  Charretie,  13  Jur.  450,  18 
Law  J.,  y,  s.,  M.  C.  100.  As  to  the  Virginia  statute  against  buying  and 
selling  offices,  see  Commonwealth  v.  Callaghan,  2  Va.  Cas.  460. 

*  1  Gab.  Crim.  Law,  163 ;  Rex  v,  Yaughan,  4  Bur.  2494. 
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§  77.  The  gist  of  the  offence  seems  to  be  the  tendency  of 
the  bribe  to  pervert  justice,  in  any  of  the  governmental 
departments,  executive,  legislative,  or  judicial.  Thus,  if  one 
pays  money  to  a  voter  to  vote  at  an  election  for  a  particular 
candidate,^  or  simply  to  vote,^  or  to  go  out  of  town  and  for- 
bear voting,^  the  act  tends  to  create  a  perturbation  in  the 
movements  of  the  governmental  machinery,  and  the  parties 
are  consequently  indictable.  And  the  Virginia  court  held, 
that  a  corrupt  agreement  between  two  justices  of  the  peace, 
having  power  to  appoint  a  commissioner  and  a  clerk,  for  the 
one  to  vote  for  A.  as  commissioner,  in  consideration  of  the 
other  voting  for  B.  as  clerk,  and  vice  versa^  is,  if  carried  into 
execution,  an  indictable  misdemeanor  at  common  law ;  the 
decision  being,,  however,  put  rather  upon  the  ground  of 
corruption  in  office.*  A  bribe  to  a  privy  counsellor,  to  recom- 
mend to  the  king  a  particular  person  for  a  station  within  his 
gift;^  or  one  to  the  agent  having  authority,  tempting  him 
to  exchange  prisoners  of  war  out  of  their  order;®  is  indict- 
able within  the  general  law  of  bribery. 

§  78.  Degree  of  the  Crime  and  its  Punishment,  Hawkins 
says  :  "  At  common  law,  bribery  in  a  judge,  in  relation  to  a 
cause  pending  before  him,  was  looked  upon  as  an  offence  of 
so  heinous  a  nature,  that  it  was  sometimes  punished  as  high 
treason  before  the  25  Edw.  3 ;  and  at  this  day  it  is  certainly 
a  very  high  offence,  and  punishable,  not  only  witlv  forfeiture 
of  the  offender's  office  of  justice,  but  also  with  fine  and  im- 
prisonment, etc."     But  all  other  forms  of  bribery  are  misde- 


*  Rex  V.  Cripland,  11  Mod.  887 ;  Commonwealth  v.  Sharer,  3  Watts  &  S. 
838.     See  Hughes  v.  Marshall,  2  Tyrw.  184,  5  Car.  &  P.  151. 

*  Rex  V.  Plympton,  2  Ld.  Raym.  1377. 

'  Rex  V.  Isherwood,  2  Keny.  202.  And  see  Bush  v.  Railing,  Say,  289, 
decided  on  Stat  2  Geo.  2,  c.  24,  §  7. 

*  Commonwealth  v,  Callaghan,  2  Va.  Cas.  460.  Here  is  a  conspiracy 
also ;  and  no  reason  appears  why,  if  such  an  agreement  is  of  an  indictable 
nature,  it  needs  to  be  carried  into  effect  to  make  the  offence  complete. 

*  Rex  V.  Vaughan,  4  Bur.  2494. 

*  Rex  r.  Bcale,  cited  1  East,  183. 
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Hieanors/to  be  visited  with  imprisonment  and  fine.^  As 
treason  includes  felony,  and  as  a  provision  of  law  that 
an  act  which  was  treason  shall  be  such  no  longer,  operates 
to  leave  it  a  felony,*  we  might  deem  bribery  in  a  judge,  com- 
mitted under  the  circumstances  mentioned  in  the  quotation 
from  Hawkins,  to  be  an  act  of  felony,  except  that  the  latter 
part  of  the  quotation  clearly  implies  the  contrary.  But  sup- 
pose it  to  be  felony,  there  is  growing  out  of  the  exemption  of 
judicial  officers  from  ordinary  criminal  process  for  official 
misconduct,^  a  practical  difficulty  in  punishing  it  as  such.  In- 
deed, little  doubt  can  be  entertained,  that  all  kinds  of  bribery 
are  in  this  country  merely  misdemeanors ;  though  some  kinds 
are  misdemeanors  of  a  very  high  and  aggravated  nature.^ 

§  79.  Ailemptsfi  The  law  is  settled,  that  this  crime  ad- 
mits of  indictable  attempts.  The  common  form  of  attempt 
is  by  offering  or  promising  the  gift,  and  this  offer  or  promise 
is  held  to  be  punishable  the  same  as  if  it  were  actually  ac- 
cepted or  delivered.^  And  if  the  offer  is  made  by  letter  through 
the  jjost-office,  the  writer  commits  a  complete  offence  at  the 
place  where  he  deposits  the  letter,"^  as  l^ell  as  at  the  place 
where  it  is  received.®  The  Alabama  judges  decided,  that  a 
tender  of  a  bribe  to  a  justice  of  the  peace  corruptly  to  decide 
a  case  not  pending,  but  afterward  to  be  instituted  before 
him ;  the  bribe  being  declined,  and  the  suit  not  undertaken ; 


»  1  Hawk.  P.  C,  Curw.  ed.  p.  416,  §  6,  7. 

«  Vol.  I.  §  447. 

»  See  Vol.  I.  §  861-863. 

•  See,  also,  Commonwealth  v.  Shaver,  3  Watts  &  S.  338,  in  which  it  was 
held,  that  the  bribing  of  a  Toter  by  a  candidate  for  the  office  of  sheriff  is 
not  an  **  in&mous  crime  "  within  the  meaning  of  Art  6,  §  9  of  Constitu- 
tion of  Pennsylvania,  a  conviction  of  which  will  disqualify  him  from  hold- 
ing the  office. 

»  See  Vol.  I.  §  610  et  seq. 

•  Vol.  I.  §  625 ;  Rex  ».  Vaughan,  4  Bur.  2494 ;  Rex  v.  Plympton,  2  Ld. 
Baym.  1877 ;  Rex  v.  Isherwood,  2  Keny.  202 ;  Rex  v.  Cripland,  11  Mod.  387. 

'  United  States  t;.  Worrall,  2  Dall.  384 ;  Vol.  I.  §  664. 

•  Vol.  I.  §  666,  664. 
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is  indictable  at  common  law.  But  they  also  held,  that  it 
is  not  within  the  statute  of  the  State  against  offering  "  any 
gift  or  gratuity  whatever,  with  intent  to  influence  his  act, 
vote,  opinion,  decision,  or  judgment,  on  any  matter,  cause,  or 
proceeding  which  may  be  then  pending,  or  may  by  law 
come,  or  be  brought  before  him,  in  his  official  capacity."  ^ 


1  Barefield  v.  The  State,  14  Ala.  60S. 


BRroGE.    See  Way  ;  also  VoL  I.  §  188. 
BUILDING  OF  WOOD,  etc.    &e  Nuisance. 
BUGGEBT.    See  Sodomy. 
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CHAPTER  XIII. 

BURGLART  AND   OTHER  BREAKINGS.^ 

Sect.  80.  Introdnction. 

81-86.  The  BreakiDg  and  Entering. 

87-89.  The  Time. 

90-82.  The  Place. 

98-97.  The  Intent 

98.  Statntory  Breakings. 

99, 100.  Concladlng  Points. 

§  80.  Burglary  is  an  unlawful  brwking  and  entering,  in 
the  night  time,  into  another's  dwelling-house,  with  the  intent 
to  commit  a  felony  therein.^  Let  us  consider  the  matters 
presented  by  this  definition  in  the  following  order:  L  The 
Breaking  and  Entering,  11.  The  Time,  III.  The  Place,  IV. 
The  Intent.  We  shall  then  look  at  V.  Statutory  Breakings, 
and  VI.  Concluding  Points. 

I.  The  Breaking'  arid  Entering. 

§  81.  In  the  previous  volume  ^  was  explained  what  is  meant 
by  a  breaking.  But  in  burglary  there  is  also  an  entry.*  The 
entry  need  not  be  in  the  same  night  with  the  breaking; 
though  both  must  evidently  take  place  in  the  night,  and  both 


*  For  matter  under  this  title,  see  Vol.  L  §  125,  128, 163-172,  174,  190, 
251,  316,  344,  414,  427,  475,  515,  518,  and  note,  687-689. 

*  Vol.  L  §  414. 

»  Vol.  I.  §  190,  344. 

*  Rex  V.  Hughes,  1  Leach,  4th  ed.  406,  2  East  P.  C.  491 ;  Anonjinous, 
Dalison,  22 ;  1  Hale  F.  C.  551 ;  Anonymous,  J.  Kel.  67. 
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must  be  with  felonious  intent.^  To  constitute  an  entry,  the 
whole  physical  frame  need  not  pass  within  the  dwelling- 
house  :  if  a  hand  or  any  part  of  the  body  does,  or  if  the  in- 
strument intended  to  be  used  in  the  commission  of  the  felony 
does,  that  is  sufficient.^  Therefore  a  man  commits  this 
offence  who  cuts  a  hole  in  the  shutters,  thrusts  in  his  hand, 
and  feloniously  takes  away  another's  personal  property;*  or 
thrusts  in  his  hand,  with  like  intention,  without  accomplish- 

« 

ing  the  object;*  or  puts  "a  hook  in  at  a  window  to  draw  out 
goods,  or  a  pistol  to  demand  one's  money."  ^ 

§  82.  But  if  only  the  tool  used  for  breaking  goes  in,  and 
neither  any  part  of  the  person,  nor  the  instrument  by  which 
the  ulterior  felony  is  to  be  perpetrated,  does,  there  is  no  burg- 
lary.^ Thus,  to  raise  a  window  by  means  of  the  hands 
placed  outside  of  it,  and  then  thrust  in  a  bar  for  forcing  op^ 
the  inside  shutter;*^  or  to  make  a  hole  through  a  door  with  a 
centre  bit,  whereby  ^jie  of  the  chips  fall  in,^  —  is  insuffi- 
cient ;  because  neither  the  bar  nor  the  centre  bit  was  to  be 
employed  about  the  ulterior  felony.  Whether,  if  one,  intend- 
ing a  felonious  homicide,  discharges  a  ball  from  a  gun  out- 
side the  house,  through  a  hole  previously  broken  by  him  for 
the  purpose ;  or,  without  a  previous  breaking,  sends  the  ball 
into  the  house,  making  thus  both  a  breach  and  an  entry  by 
one  impulse ;  he  commits  burglary,  is  left  uncertain  on  the 

»  1  Gab.  Crim.  Law,  176 ;  2  East  P.  C.  508;  1  Hale  P.  C.  551 ;  Rex  r. 
Smith,  Russ.  &  Ry.  417 ;  Rex  v,  Jordan,  7  Car.  &  P.  432  ;  Reg.  v.  Bird,  9 
Car.  &  P.  44. 

«  The  State  v.  McCall,  4  Ala.  643;  1  Gab.  Crim.  Law,  174;  3  Inst  64; 
4  BL  Com.  227. 

'  Gibbons'  case,  Foster,  107.    And  see  Anonymous,  1  Anderson,  115. 

*  Rex  V.  Bailey,  Russ.  &  Ry.  341,  1  Moody,  23. 

*  4  Bl.  Comm.  227 ;  3  Inst.  64 ;  Anonj-mous,  1  Hale  P.  C.  553. 

*  Rex  V.  Roberts,  Car.  Crim.  Law,  3d  ed.  293 ;  Rex  v.  Hughes,  1  Leach, 
4th  ed.  406,  2  East  P.  C.  491 ;  Rex  v.  Rust,  1  Moody,  183;  8  Inst.  64 ;  1 
Hawk.  P.  C.  Curw.  Ed.  p.  132,  §  11,  12. 

^  Rex  V.  Rust,  1  Moody,  183 ;  Rex  v.  Roberts,  Car.  Crim.  Law,  3d  ed. 
293. 

*  Rex  V.  Hughes,  1  Leach,  4th  ed.  406,  2  East  P.  C.  491. 
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authorities.^  On  principle,  there  would  seem  less  doubt ;  for 
the  ball  was  the  instrument  to  perpetrate  the  felonious  homi- 
cide;^ and,  according  to  a  general  doctrine  of  the  criminal 
law,  a  physical  agent  set  in  action  by  the  party  is  consid-' 
ered  the  same  as  the  party  himself;  so  that  he  commits  the 
oiTence  in  the  locality  where  such  agent  acts,  though  himself 
personally  absent^  In  other  words,  applying  the  doctrine  to 
this  particular  case,  the  passing  of  the  ball  into  the  house  is 
his  going  there,  and  the  act  done  by  the  ball  is  his  act  in  the 
particular  place  where  the  ball  is. 

§  83-  There  is  no  necessity  the  entry  should  extend  to  any 
defined  distance  inside.  And  so  when  a  boy,  intending  to 
steal,  pushed  in  with  his  fingers  a  pane  of  glass,  and  simply 
the  fore  part  of  one  finger  had  passed  within  the  sash  when 
he  was  apprehended,  the  conviction  against  him  was  held  to 
be  correct*  If  there  are  shutters,  and  they  are  inside,  no 
more  need  be  done  than  to  break  a  pane  of  glass,  and  put 
in  the  hand  for  the  purpose,  unaccomplished,  of  opening 
a  shutter;^  but  if  they  are  outside,  and  the  hand  passes 
them,  it  is  not  a  sufficient  entry  while  the  glass  remains  un*-^ 
broken.^ 

§  84.  We  have  already  seen^  that  the  breaking,  as  well  as 
the  entry,  must  be  of  something  which  constitutes  a  part  of 


»  1  Hale  P.  C.  555 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  132,  §  11 ;  2  East  P.  C. 
490;  1  Gab.  Crim.  Law,  174 ;  1  Russ.  Crimes,  Grea.  Ed.  795  and  note. 

"  See  2  East  P.  C.  490 ;  1  Russ.  Crimes,  Grea.  Ed.  795. 

'  VoL  I.  §  246,  458,  556.  It  is  the  same  if  a  man  sends  into  the  dwelling 
a  child  of  tender  years  and  innocent  of  any  crime,  bnt  does  not  personally 
enter;  he  is  still  chargeable  with  burglary.  1  Hale  P.  C.  555,  556.;  1  Russ. 
Climes,  Qrea.  Ed.  797. 

*  Rex  V.  Dayis,  Russ.  &  Ry.  499. 

^  Rex  V.  Peikes,  1  Car.  &  P.  300 ;  Rex  v.  Bailey,  Russ.  &  Ry.  341 ; 
Roberts's  case,  2  East  P.  C.  487. 

*  The  State  v.  McCall,  4  Ala.  643.  , 
»  V<d.  I.  §  168, 190. 
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the  dwelling-house.  And  so  where  one  made  his  way,  by  a 
skeleton  key,  through  the  area  gate,  which  gate  is  not  deemed 
in  law  to  be,  like  the  door  of  a  mansion,  parcel  of  the  man- 
sion ;  and  thus  entered  the  house  at  a  door  in  it  which  had 
been  left  open  by  accident ;  he  was  held  not  to  be  guilty  of 
burglary.^  The  breaking,  however,  need  not  be  of  outer  bar- 
riers ;  for  if  one  is  within  the  house,  however  lawfully,  and 
there  breaks  and  enters  burglariously  an  inner  door,  —  as 
where  a  servant  lifts  the  latch  and  goes  into  a  chamber^  to 
commit  murder^  or  a  rape,*  —  the  offence  of  burglary  is  com- 
mitted.® The  facts  of  the  cases  seem  not  to  have  raised  the 
question,  whether  a  breach  of  an  inner  door,  by  a  person  al- 
ready within,  is  sufficient,  without  any  entry  through  the 
door  broken  ;  and  so  this  question  remains  for  decision  here- 
after, though  there  are  indications  that  the  breaking  alone,  in 
such  circumstances,  may  be  deemed  enough.®  When  an 
offender  has  broken  an  inner  door,  being  already  lawfully  in 
the  house,  there  seem  at  first  impression  to  be  both  a  breach 
and  an  entry  complete ;  but  the  difficulty  is,  that  the  entry 
was  not  with  felonious  intent  at  the  time  it  was  made,  while 
the  general  doctrine  required  both  breaking  and  entry  to  be 


*  Rex  V.  Davis,  Russ.  &  Ry.  322.  And  see  Rex  v.  Paine,  7  Car.  &  P.  135 ; 
Rex  V,  Brown,  2  East  P.  C.  487,  2  Leach,  4th  ed.  1016,  note. 

■  Probably,  if  the  chamber  were  his  own  lodging-room,  the  case  would  be 
otherwise,  because  of  his  quasi  interest  in  it.  And  see  post,  §  91.  Lord 
Hale  takes  the  distinction,  whether  "  the  opening  of  the  door  is  within  his 
trust ; "  if  it  is,  he  considers  the  breaking  with  felonious  intent  not  to  be  burg- 
lary ;  but  otherwise,  if  it  is  not  within  his  trust  2  Hale  P.  C.  354,  355 ; 
1  Russ.  Crimes,  Grea.  Ed.  794  and  note. 

*  Anonymous,  1  Hale  P.  C.  554,  J.  Kel.  67. 

*  Rex  I?.  Gray,  1  Stra.  481. 

»  And  see  Vol.  I.  §  1 74 ;  Rex  v.  Johnson,  2  East  P.  C.  488 ;  The  State 
V.  Wilson,  Coxe,  489,  441.  . 

*  Anonymous,  J.  Kel.  67,  where  the  intimation  in  the  text  seems  to  be 
supported;  but  the  statement  of  the  case  in  1  Hale  P.  C.  554,  shows  that 
the  facts  did  not  rsdse  this  point.  Erskine,  J.,  might  have  held  the  breaking 
alone  sufficient,  as  se&Reg.  v.  Whecldon,  8  Car.  &  P.  747 ;  but  probably  his 
observations  were  founded  on  Stat  7  &  8  Geo.  4,  c.  29,  §  11. 
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with  such  intent,  when  both  are  not  concurrent  in  point  of 
time,  as  well  as  when  they  are.^ 

§  85.  But  here,  as  in  the  case  of  outside  barriers,  the  breach 
must  be  of  something  which  constitutes  a  part  of  the  dwell- 
ing-house ;  and  so  if  it  is  merely  of  a  trunk  or  box,  from 
which  goods  are  Stolen,  this  breaking  will  not  be  burglarious.^ 
"  With  respect,"  says  Gabbett,^  "  to  such  fixtures  as  cup- 
boards, presses,  lockers,  and  the  like,  doubts  have  been  enter- 
tained ;  and  in  one  case  the  judges  were  divided  upon  the 
question ;  but  Mr.  J.  Foster  is  of  opinion,  that,  in  capital 
cases,  such  fixtures  which  merely  supply  the  place  of  chests 
and  other  ordinary  household  utensils,  should,  in  favor  of 
life,  be  considered  in  no  other  light  than  as  mere  movables  ;* 
though,  in  questions  between  the  heir  or  devisee  and  the  ex- 
ecutor, these  fixtures  may,  with  propriety  enough,  be  consid- 
ered as  annexed  to  and  parts  of  the  freehold.  And  Lord 
Hale^  has  expressed  the  same  opinion;  though  he  speaks 
donbtingly  on  the  subject."  ^ 

§  86.  There  was  doubt,  under  the  ancient  common  law, 
whether  the  breaking  out  of  a  dwelling-house  was  a  breaking 
to  constitute  burglary  ;7  and  so  the  statute  of  12  Anne,  c.  7, 
declared,  "  That  if  any  person  shall  enter  into  the  mansion  or 
dwelling-house  of  another  by  day  or  by  night,  without  break- 
ing the  same,  with  an  intent  to  commit  felony ;  or,  being  in 
such  a  house,  shall  commit  any  felony ;  and  shall  in  the  night 
time  break  the  said  house  to  get  out  of  the  same,"  —  it  should 


*  Ante,  §  81.  , 

*  1  Hale  P.  C.  524,  554 ;  The  State  v.  Wilson,  Coxe,  439,  441 ;  2  East 
P.  C.  488. 

»  1  Gab.  Crim.  Law,  1 72. 

*  Foster,  109. 

»  1  Hale  P.  C.  627,  555. 

*  See  aliio  2  East  P.  C.  489. 

'  See  2  East  P.  C.  490 ;  1  Hale  P.  C.  554 ;  Dalt  Just  c.  151,  §  8 ;  4  BL 
Com.  227;  1  Gab.  Grim.  Law,  174;  1  Bennett  &  Heard  Lead.  Cas.  540. 
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be  burglary.^  And  though  this  statute  is  now  repealed  in 
England,  the  same  provision  in  substance  is  contained  in  the 
existing  enactment  of  7  and  8  Greo.  4,  c.  29,  §  11-^  In  the 
cases  provided  for  by  it,  there  need  be  no  actual  passing  out 
of  the  premises,  as  the  reader  perceives ;  and  a  learned  judge 
once  made  the  very  strong  observation,  that  if  the  thief,  for 
instance,  who  was  lawfully  within,  "  even  lifts  the  latch  to 
get  out  of  the  house  with  the  stolen  property,  that  is  a  burg- 
larious breaking  out  of  the  house."  ^  This  remark  may  be 
correct ;  but  it  carries  the  doctrine  very  far,  and  the  question 
should  be  examined  carefully.  The  statute  of  12  Anne  is  too 
recent  to  be  absolutely  binding  as  common  law  in  all  of  the 
States  of  our  Union;*  though,  where  it  is  not,  it  must  have 
its  weight  as  declaratory  of  the  sense  of  the  English  parlia- 
ment; so  that  in  some  of  the  States  there  may  be  room  for 
doubt  what  is  the  common  law  on  this  point  Probably  in 
most  of  the  States  the  question  is  settled  by  legislation. 

II.  The  Time. 

§  87.  The  breaking  and  entering  must  be  in  the  night 
timefi  What  is  the  night  time  we  have  already  sufficiently 
considered.® 

§  88.  At  the  date  of  the  settlement  of  this  country,  the 
statute  1  Edw.  6,  c.  12,  was  in  force  in  England.^     It  pro-« 


»  1  Hawk.  P.  C.  Curw.  Ed.  p.  132,  §  16 ;  2  East  P.  C.  489. 

*  1  Ross.  Crimes,  Grea.  Ed.  792. 

'  Erskinc,  J.,  in  Reg.  v,  Wheeldon,  8  Car.  &  P.  747.  And  see  1  Uale  P. 
C.  553 ;  Rex  v.  Johnson,  2  East  P.  C.  488 ;  Rex  v.  Callan,  Russ.  &  Ry.  157 ; 
Rex  v.  McKearney,  Jebb,  99,  1  Bennett  &  Heard  Lead.  Cas.  540 ;  Rex  r. 
Lawrence,  4  Car.  &  P.  281. 

*  See  ante,  §  48,  note. 

'  Rex  V.  Segar,  Comb.  401 ;  Lewis  v.  The  State,  16  Conn.  32 ;  The  State 
V.  Bancroft,  10  N.  H.  105;  Reg.  v.  Polly,  1  Car.  &  K.  77. 

*  Vol.  L  §  163. 

'  See  Vol.  L  §  11-15. 
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vided,  that  no  person  convicted  of  certain  things  ennmerated, 
among  which  was  the  *'  breaking  of  any  house  by  day  or  by 
night,  any  person  being  in  the  house  thereby  put  in  fear^^ 
should  be  admitted  to  the  benefit  of  clergy  ;i  and  Lord 
Hale  treats  this  as  creating  a  statutory  burglary,  which  may 
be  committed  in  the  daytime.  "  It  requires,  1.  An  actual 
breaking  of  the  house,  and  not  an  entry  per  ostia  aperta. 
2.  An  entry  with  intent  to  commit  a  felony,  and  so  laid  in 
the  indictment.*  3.  A  putting  in  fear."*  Kilty  says,  refer- 
ring to  the  law  of  Maryland,  that  "  there  are,  in  the  provin- 
cial records,  some  cases  of  prosecutions  which  appear  to  have 
been  under  this  statute  ; "  *  but  probably  the  reports  of  none 
of  the  States  contain  any  decisions  on  the  question  of  its 
applicability  a's  common  law  in  this  country.  It  is  not  men- 
tioned, by  the  Pennsylvania  judges,  among  the  statutes  in 
force  in  that  State.  ® 

§  89.  There  are  some  ofher  old  English  statutory  house- 
breakings which  may  be  committed  in  the  daytime,  and 
to  them  similar  observations  apply.®     They  differ,  however. 


*  See  1  Williams  Dig.  Stat  Law,  864. 
"  Pouller's  case,  11  Co.  31  b. 

*  1  Hale  P.  C.  548.    And  see  ib.  p.  662,  563. 

*  Kilty  Report  of  Statutes,  164. 

*  Report  of  the  Judges,  3  Binn.  595,  620. 

*  Lord  Hale,  1  Hale  P.  C.  548,  mentions  the  following :  — 

"  Robbing  a  person,  by  day  or  night,  in  his  dwelling-house ;  the  dweller, 
his  wife  or  children  being  in  the  house,  and  not  put  in  fear.  This  requires : 
1.  An  actual  breaking  of  the  house.  2.  An  actual  taking  of  something,  but 
the  persons  need  not  be  put  in  fear ;  and,  by  the  statute  of  5  and  6  Edw.  6, 
c.  9,  clergy  is  in  this  case  taken  from  the  principal,  that  ei]||rs  the  house ; 
and,  by  the  statute  of  4  and  5  Phil,  and  M.  c.  4,  from  the  accessory  before. 

"  Robbing  a  dwelling-house,  by  day  or  night,  and  taking  away  goods, 
none  being  in  the  house.  This  requires  an  actual  breaking  and  an  actual 
taking  of  something,  and  without  the  latter  it  is  not  felony ;  but  if  accom- 
panied with  both,  and  the  taking  of  goods  be  of  the  value  of  five  shillings, 
it  is  excluded  from  clergy  by  39  Eliz.  c.  15." 

All  these  statutes  mentioned  by  Lord  Hale  were,  according  to  Kalty, 
used  in  the  proyince  of  Mar^^land.    Kilty  Report  of  Statutes,  164,  166,  167, 
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from  burglary  in  this  essential  particular,  that  burglary  is  an 
offence  against  the  safety  of  the  dwelling-house,  perpetrated 
in  hours  of  repose,  when  the  vigilance  of  the  occupants  is, 
like  their  bodies,  asleep. 


IIL  The  Place. 

§  90.  The  breaking  and  entering  must  be  into  another's 
dwelling-house.  The  question,  what  is  a  dwelling-house, 
was  discussed  in  the  previous  volume.^  According  to  the 
old  books,  this  offence  may  also  be  committed  by  breaking 
into  a  church  ;^  for,  says  Lord  Coke,  it  is  the  mansion-house 
of  Almighty  God.^  There  are  few  modern  English  cases,^ 
and  no  American  ones,  in  which  this  form  of  burglary  has 
been  relied  upon ;  but  the  law  is  probably  not  obsolete.  So 
the  books  tell  us  that  it  is  burglary  feloniously  to  break  into 
a  walled  town.^ 

§  91.  The  dwelling-house  must  be  another* s.  Doubtless, 
therefore,  the  keeper  of  an  inn  is  not  a  burglar,  when,  with 
felonious  intent,  he  breaks  into  a  guest's  chamber.^  Suppose 
again,  a  person,  not  an  innkeeper,  le.ts  to  lodgers  rooms  in  a 
building  with   one  common  entrance    from    without,   and 


169.    But  they  are  not  mentioned  by  the  judges  as  in  force  in  Pennsyl- 
vania.   Report  of  the  Judges,  3  Binn.  595,  620,  622 

*  V6l.L§  164-172. 

*  Anonymous,  1  J>y.  99  a,  pi.  58 ;  Dalton  Just  c.  151,  §  1, 4 ;  1  Hawk.  P.  C. 
Curw.  ed.  p.  133,  §  17 ;  1  Buss.  Crimes,  Grea.  ed.  785 ;  2  East  P.  C.  491. 

■  3  Inst  64. 
.  *  In  Beg.  V.  Baker,  3  Cox  C.  C.  58,  Alderson,  B.,  observed :  **  I  take  it 
to  be  settlecTlMry  that  burglary  may  be  committed  in  a  church  at  common 
law.    I  so  held  lately,  on  circuit" 

*  4  Bl.  Com.  224 ;  1  Gab.  Crim.  Law,  169 ;  1  Hawk.  P.  C.  Curw.  ed. 
p.  129. 

'  And  see  Bex  v,  Prosser,  2  East  P.  C.  502.  Dalton,  however,  says,  what 
can  hardly  be  deemed  law  at  the  present  day :  *'  A  guest  cometh  to  a  com- 
mon inn,  etc.,  and  the  host  appointeth  him  his  chamber,  and  in  the  night  the 
host  breaketh  into  the  guest's  chamber  to  rob  him ;  this  is  burglary."  Dal- 
ton Just  c.  151,  §  4. 
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retains  other  rooms  for  his  own  habitation,  —  here,  when  a 
burglary  is  committed  in  a  room  of  a  lodger,  the  indictment 
must  describe  the  place  as  the  dwelling-house  of  the  land- 
lord ;  ^  consequently  the  inference  seems  irresistible,  "  that  if 
he  break  open  the  apartments  of  his  lodgers  in  the  night,  and 
steal  theur  goods,  the  offence  will  not  be  burglary."  ^ 

§  92.  On  the  other  hand  we  are  not  to  infer,  that,  if  the 
lodger  or  guest  at  an  inn,  as  mentioned  in  the  last  section, 
should  simply  break  out  of  his  own  chamber  with  burglari- 
ous intent,  but  commit  no  other  breaking,  his  offence  would 
be  burglary.  It  seems  indeed  sufficiently  clear  that  it  would 
not  be,  even  in  the  strong  case  of  the  guest;  "because,"  says 
Lord  Hale,  "  he  bad  a  special  interest  in  his  chamber,  and  so 
the  opening  of  his  own  door  was  no  breaking  of  the  inn- 
keeper's house."  *  And  in  New  Hampshire,  where  the  guest, 
besides  passing  out  of  his  own  room,  entered  the  bar-room 
and  there  stole  money,  he  was  held  not  to  be  a  burglar; 
since  he  had  a  legal  right  to  go  into  the  bar-room,  —  a  de- 


^  Vol.  L  §  172;  1  Russ.  Crimes,  Grea.  ed.  816,  817 ;  Bex  v.  Hawkins,  2 
East  P.  C.  501 ;  Rex  v.  Picket,  2  East  P.  C.  501 ;  Rex  r.  Witt,  1  Moody, 
248;  Rex  v.  Stock,  2  Leach,  4th  ed.  1015,  Russ.  &  Ry.  185,  2  Taunt  889 ; 
Rex  V.  Margetts,  2  Leacb,  4th  ed.  930 ;  Rex  v.  Ball,  1  Moody,  30 ;  Rex  v, 
Wilson,  Russ.  &  Ry.  115. 

'  1  Russ.  Crimes,  Grea.  ed.  820 ;  Anonymous,  J.  KeL  83,  84 ;  2  East  P. 
C.  502.  And  see  The  State  v.  Curtis,  4  Dev.  &  Bat  222 ;  Rex  v.  Jobling, 
Ross  &  Ry.  525  ;  Rex  v.  Camfield,  1  Moody,  42 ;  Rex  v,  Jarvis,  1  Moody, 
7 ;  Rex  v.  Wilson,  Russ.  &  Ry.  115. 

*  1  Hale  P.  C.  554 ;  ante;  §  90.  Mr.  East  and  Mr.  Russell  both  criticize 
this  proposition  ;  and  seem  of  opinion,  that,  because  the  landlord  could  not 
commit  burglary  by  breaking  the  guest's  door,  therefore  the  guest  could  com- 
mit it  by  breaking  his  own  door.  I  confess  myself  unable  to  see  the  force  of 
the  reasoning.  ^  well  say,  that  because  a  wife  cannot  become  guilty  of 
this  offence  by  breaking  into  her  husband's  house,  therefore  the  husband  can 
by  breaking  into  his  own  housd,  or  because  one  tenant  in  common  cannot, 
therefore  the  other  tenant  can.  See  2  East  P.  C.  503 ;  1  Russ.  Crimes, 
Grea.  ed.  816.  Here,  again,  Dalton  states  the  doctrine  contrary  to  our  text 
Dalton  Just  c.  151,  §  4. 
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cision,  however,  which  rests  somewhat  upon  the  language  of 
the  statute.^ 

IV.    The  Intent. 

§  93.  We  saw,  in  the  previous  volume,  that  in  burglary 
there  are  two  intents,  —  first,  to  break  and  enter;  secondly,  to 
commit,  in  the  place  entered,  a  felony .^  What  we  are  prin- 
cipally to  consider,  under  our  present  subdivision,  is  this 
second  or  ulterior  intent.  We  saw  also,  in  the  former 
volume,  what  is  the  distinction  between  felonies  and  misde- 
meanors :  ^  now  if  the  object  of  breaking  in  is  to  commit 
some  offence  which  in  law  is  only  a  misdemeanor;  as  an 
assault  and  battery,*  or  the  cutting  off  of  a  person's  ear,* 
or  adultery  where  it  is  indictable  only  as  a  misdemeanor;* 
there  is  no  burglary ;  though  the  act  may  be  punishable  as  an 
attempt  to  commit  a  misdemeanor,''^  or  otherwise.  The 
thing  intended  must  be  a  felony,^  either  at  common  law  or 
by  statute.®  If  it  be  a  misdemeanor  only,  and,  unintention- 
ally, what  is  done  amounts  to  a  felony  in  law,  still  although 
an  indictment  will  lie  for  this  felony,  yet,  as  it  was  not  in- 
tended, there  is  no  burglary.^^  The  doctrine  is,  that  there 
musf  be  a  particular  intent  to  do  a  particular  act,  which  is 
a  felony ;  and  this  intent  must  be  proved  to  have  existed  in 
the  mind  of  the  defendant,  as  a  matter  of  fact,  and  not 
merely  as  a  matter  of  law.^^ 

»  The  State  r.  Moore,  12  N.  H.  42. 

•  Vol.  I.  §  251. 

«  Vol.  I.  §  448-468. 

•  2  East  P.  C.  609. 

'  Commonwealth  v,  Newell,  7  Mass.  246. 

•  The  State  u.  Cooper,  16  Vt  651.    See  Vol.  I.  §  626  ;  ante,  §  17. 
»  Vol.  I.  §  620,  621. 

'  Anonymous,  Dalison,  22 ;  The  State  v.  Eaton,  8  Hiring.  Del.  554 ; 
The  State  r.  Wilson,  Coxe,  439,  441. 

•  VoL/L  §  85 ;  Rex  r.  Knight,  2  East  P.  C.  510,  511 ;  1  Gab.  Crim.  Law, 
192. 

»»  Vol.  I.  §  615 ;  2  East  P.  C.  609  ;  1  Hale  P.  C.  561. 
»  And  see  Vol.  L  §  511,  613,  614. 
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§  94.  When,  therefore,  to  illustrate  the  branch  of  the  prop- 
osition just  stated,  that  the  thing  which  the  party  means  to 
do  must  be  one  deemed  by  law  a  felony,  —  a  servant  to  sell 
goods  concealed  in  his  master's  house  some  of  the  money 
be  had  taken  for  them ;  and,  after  being  discharged,  broke 
into  the  house  and  took  this  money  feloniously;  he  was 
held  not  to  be  guilty  of  burglary;  because,  as  the  money 
had  never  come  into  the  master's  possession,  the  carrying  of 
it  away  could  not  be  larceny.^  And  where  the  object  of  a 
breaking  and  entering  was  to  rescue  goods  which  had  been 
seized  by  an  excise  officer,  and  the  rescue  as  set  forth  in 
the  indictment  was  not  a  felony,  the  transaction,  so  set 
forth,  was  decided  not  to  be  a  burglary.^ 

§  95.  But  these  cases  rest  on  a  different  principle  from 
the  one  which  ought  to  govern  another  class,  in  which  the 
doctrine  appesirs  to  have  been,  that,  if  there  were  facts 
unknown  to  the  defendant,  making  it  certain  he  could  not 
commit  the  felony  intended,  — as,  if  his  object  were  to  steal 
the  goods  of  A.,  and  A.  had  no  goods  in  the  dwelling- 
house,^ —  there  is  no  burglary.  This  proposition,  we  saw 
in  the  previous  volume,^  cannot  be  sustained  on  prin- 
ciple ;  and  the  authorities,  apparently  supporting  it,  are  not 
sufficiently  distinct  or  numerous  to  justify  a  departure  from 
the  true  line  of  the  law.  Burglary  being  an  attempt,^  the 
principles  governing  attempts,  which  formed  the  topic  of  a 
chapter  of  that  volume,^  are  applicable  under  our  present 
head. 


^  Bex  17.  Dinglej,  cited  1  Show.  53,  Goldsb.  186,  2  Leaph,  4th  ed. 
840. 

'  Rex  V.  Knight,  2  East  P.  C.  510. 

'  Rex  V.  Jenks,  2  Leach,  4th  ed.  774,  2  East  F.  C.  514 ;  Rex  v.  Lyons,  2 
East  P.  C.  497,  498, 1  Leach,  4th  ed.  185. 

•  Vol.  L  §  518,  and  note. 

•  Vol.  L  §  316.  # 

•  Vol.  L  §  510,  et  seq. 
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§  96.  Though  there  are  felonies  which  men  may  commit 
in  point  of  law,  and  do  sometimes  commit  in  point  of  fact, 
without  meaning  to  perpetrate  so  high  an  offence,  yet  the 
presumption  is,  primd  facie^  that  whatever  they  do  they  in- 
tend.^ Therefore  an  indictment  for  burglary  may  either 
allege  an  intent  to  perform  a  specific  felonious  act  in  the 
place  broken  and  entered;  or,  silent  concerning  the  intent, 
may  allege  that  a  particular  felony  was  done  there,  —  the 
pleader  being  permitted  to  elect  which  of  these  forms  he  will 
adopt.*^  The  common  method  is  to  blend  the  two  forms  in 
one,  and  charge  both  an  intent  to  do  and  an  actual  doing ; 
and  this  blending  has  been  held  to  be  good.'  The  convic- 
tion, in  these  cases,  as  in  others,  may  be  of  so  much  of  the 
indictment  as  is  sustained  by  the  proof;*  for  example,  a  con- 
viction of  the  particular  felony  charged  to  have  been  com- 
mitted in  the  place  broken  and  entered,  while  the  defendant 
is  acquitted  of  the  burglary.^  And  it  makes  no  difference 
that  the  intent  alleged  is  to  steal,  for  instance,  the  goods  of 
one  person,  and  the  actual  stealing  set  out  is  of  the  goods  of 
another  person;  or  that  either  of  such  persons  is  not  the 
same  as  is  stated  to  be  the  owner  of  the  dwelling-house 
broken.^  When  the  indictment  sets  out  a  breaking  and  en- 
tering, and  an  actual  stealing,  but  no  more,  and  the  proof  is 
simply  of  a  breaking  and  entering  with  intent  to  steal,  there 


I 
« 


»  Vol.  I.  §  248,  618,  614 ;  2  East  P.  C.  610,  614. 

■  Vol.  I.  §  687;  2  East  P.  C.  614;  Commonwealth  p.  Brown,  8  Rawie, 
207 ;  Jones  v.  The  State,  11  N.  H.  269. 

•  Commonwealth  ».  I'uck,  20  Pick.  856 ;  The  State  v.  Brady,  14  Vt  858 ; 
Stoops  V.  Commonwealth,  7  S.  &  R.  491 ;  The  State  v.  Squires,  11  N.  H. 
87 ;  The  State  v.  Moore,  12  N.  H.  42. 

*  Vol.  I.  §  639,  640 ;  Reg.  v,  Clarke,  1  Car.  &  K.  421. 

^  Rex  V.  Furnival,  Russ.  &  Ry.  446 ;  Reg.  v.  Reid,  1  Eng.  L.  &  Eq.  696, 
699,  16  Jur.  181;  Jones  t;.  The  State,  11  N.  H.  269;  Commonwealths. 
Hope,  22  Pick.  1 ;  The  State  v.  Cocker,  8  Harring.  DeL  654 ;  People  i;. 
Snyder,  2  Parker,  28.  * 

<  The  State  v.  Brady,  14  Vt  868 ;  Reg.  v.  Clarke,  1  Car.  &  K.  421. 
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can  be  no  conviction ;  because  of  the  want  of  a  proper  alle- 
gation to  Bustain  this  evidence.^ 

§  97.   A  larceny,  however,  is  one  of  those  offences  which 
is  only  committed  when  the  man  intends  to  commit  it.^    Yet 
suppose  the  indictment  for  burglary,  instead  of  alleging  a 
larceny  in  the  place  broken  and  entered,  simply  alleges  the 
actual  perpetration,  in  such  place,  of  a  felony  of  a  different 
nature;  and  suppose  the  proof  sustains  the  breaking  and 
entering,  and  also  shows,  that  the  commission  of  the  felony 
in  the  place  entered  was  accidental,  while  the  guilty  party 
meant  only  a  misdemeanor,  —  could  he  be  convicted  of  the 
burglary,  or  simply  of  thei»  minor  felony  ?     According  to  the 
doctrine  stated  in  our  ninety-third  section,  the  conviction 
could  be  only  of  the  minor  felony ;  yet,  in  point  of  fact,  none 
of  the  cases  adjudicated  have  raised  this  exact  question ;  and 
it  may,  therefore,  be  deemed  to  be  open  for  future  judicial 
discussion.     If  the  intent  was  to  commit  a  felony  other  than 
the  one  committed,  in  pursuance  of  which  this  one  resulted 
accidentally,  there  is  probably  no  doubt  he  could  be  found 
guilty  of  the  whole  indictment.^    Yet  again  it  may  be  worthy 
of  inquiry,  whether,  after  all,  it  is  sound  law  that  an  indict- 
ment for  burglary  is  good  which  is  silent  as  to  the  intent, 
and  only  charges  a  |elony  actually  perpetrated,  in  those  cases 
where  such  felony  is  of  a  nature  to  be  legally  committed 
without  being  intended. 

V.  Statutory  Breakings, 

§  98.  The  statutes  of  the  several  States  have  provisions, 
of  many  forms  and  kinds,  against  breaking  into  shops  and 
houses ;  but  we  need  only  refer  to  some  of  the  cases  adju- 


»  Vol- 1  §  642;  Rex  v.  Furnival,  Russ.  &  Ry.  445 ;  Jones  v.  The  State, 
11  N.  H.  269 ;  Reg.  v.  Rcid,  1  Eng.  L.  &  Eq.  696,  699,  16  Jur.  18L 

*  Vol.  I.  §  283,  251,  299,  814;  post,  tU.  Larceny. 

•  2  East  P.  C.  514. 
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dicated  under  them;^  with  this  single  observation,  that  in 
the  interpretation  of  these  enactments  the  courts  follow  the 
analogies  of  the  common  law  of  burglary,  giving  to  words 
the  meanings  they  have  thus  acquired.^ 


VL  Concluding  Points. 

§  99.  The  effect  of  a  consent  to  let  in  a  burglar  was  con- 
sidered in  the  previous  volume  ;8  as  was  also  the  question 
when  a  conviction  or  acquittal  under  one  indictment  will 
bar  a  subsequent  prosecution  on  another.^ 

§  100.  Burglary  is  a  common  kiw^  felony;®  and  so  the 
doctrines  discussed  in  pur  previous  volume  concerning  prin- 
cipals, accessories,^  and  the  like,  apply  to  this  offence.  For 
instance,  all  who  are  present,  concurring  in  what  is  done, 
being  near  enough  to  render  aid,  whether  in  fact  they  do  any 
thing  or  not,  are  principal  offenders;®  but  persons  present 
who  merely  appear  to  concur,  their  object  being  to  detect  the 
guilty,  are  not  criminal.®  The  doctrine,  likewise,  that  for  one 
to  become  a  principal  felon,  his  presence  during  the  entire 
transaction  is  not  necessary,  provided  he  is  near  enough  to 


*  Forsyth  v.  Tlie  State,  6  Ohio,  19 ;  TuUy  v.  Commonwealth,  4  Met  857 ; 
Wilde  V.  Commonwealth,  2  Met.  408  ;  Commonwealth  v,  Lindsey,  10  Mass. 
153;  Commonwealth  r.  McMonagle,  1  Mass.  517;  The  State  v.  Brooks,  4 
Conn.  446 ;  Reg.  v.  Gilbert,  1  Car.  &  E.  84. 

*  The  State  v.  Newbegin,  25  Maine,  500;  Dacher  v.  The  State,  18  Ohio, 
808 ;  Vol.  1.  §  70,  86. 

VoL  I.  §  344. 
Vol.  I.  §  687-689. 
Rex  t7.  Hanson,  1  Root,  59. 

1  Hawk.  P.  C.  Curw.  Ed.  p.  129 ;  1  Hale  P.  C.  565. 
Vol.  I.  §  455-461,  466-479. 

Rex  V,  Bailey,  Russ.  &  Ry.  341 ;  Cornwall's  case,  2  Stra.  881 ;  Hawkins's 
case,  citefl  2  East  P.  C.  485. 

*  Rex  V.  Dannelly,  Russ.  &  Ry.  810,  2  Marshall,  571.  And  see  Reg.  v. 
Jones,  Car.  &  M.  218. 
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assist  during  a  part  of  it,^  applies  here ;  so  that  if  he  is  pres- 
ent, for  instance,  at  the  breaking  .only,  he  is  answerable  as 
principal  for  what  is  done  afterward,  in  pursuance  of  the 
original  plan,  though  personally  absent.^ 


»  Vol.  I.  §  467. 

'  Bex  V.  Jordan,  7  Car.  &  P.  482.    See  YoL  I.  §  475. 


BURIAL.    See  Sepulture. 

BURNING  BUILDINGS.    See  Arson  and  other  Burnings. 

CARNAL  ABUSE.    See  Rape  and  the  Like. 
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CHAPTER  XIV. 

CABRTINa  CONCEALED  WEAFONB.^ 

§  101.  There  are  provisions  in  the  statutes  of  some  of  the 
States  against  carrying  concealed  weapons.  These  provis- 
ions are  intended  for  the  protection  of  the  community  against 
the  assaults  of  those  who  carry  thera.^  The  words  of  the 
Indiana  enactment  are,  "  Every  person,  etc.,  who  shall  wear 
or  carry  any  dirk,  pistol,  sword,  or  any  cane  or  other  danger- 
ous weapon  concealed;"^  and  the  language  of  the  statutes 
of  the  other  States  which  have  adopted  this  provision  is  sim- 
ilar.* 

§  102.  A  point  of  some  embarrassment  has  been,  whether 
these  statutes  are  constitutional.  The  constitution  of  Ken- 
tucky declares,  that  '<  the  rights  of  the  citizens  to  bear  arms  in 
defence  of  themselves  and  the  State  shall  not  be  questioned," 
and  the  declaration  was  by  a  majority  of  the  court  held  to  be 
broken  by  this  enactment,  which  was  therefore  pronounced 
void.  The  learned  judge  who  delivered  the  opinion  said :  "  To 
be  in  conflict  with  the  constitution,  it  is  not  essential  that  the 
act  should  contain  a  prohibition  against  bearing  arms  in 
every  possible  form ;  it  is  the  riffht  to  bear  arms  in  defence  of 
the  citizens  and  the  State  that  is  secured  by  the  constitution, 
and  whatever  restrains  the  full  and  complete  exercise  of  that 
right,  though  not  an  entire  destruction  of  it,  is  forbidden  by 


^  For  matter  under  this  head,  see  Vol.  I.  §  146. 

*  Uaynes  v.  The  State,  5  Humph.  Tenn.  120. 

*  The  State  v.  Duzan,  6  Blackf.  31. 

*  See  Haynes  v.  The  State,  supra. 
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the  explicit  language  of  the  constitution."^  On  the  other 
hand,  a  similar  guaranty  in  Arkansas  was  decided  not  to 
be  in  conflict  with  this  enactment,  —  the  object  of  which  is, 
not  to  prevent  the  carrying  of  weapons  in  self-defence,  but 
only  to  regulate  the  manner  of  carrying  them.^  And  this 
Arkansas  doctrine  is  the  one  best  approved  by  the  adjudica- 
tions.^ 

§  103.  The  Indiana  court  has  held,  that  a  pistol,  carried 
concealed  about  the  person,  need  not  be  loaded  to  be  within 
the  act;^  also,  that  the  motive  for  carrying  the  weapon 
is  immaterial,  and  so  the  offence  is  committed  if  the  object 
is  merely  to  exhibit  it  as  a  curiosity.^  And  in  a  Virginia 
case,  where  the  evidence  was,  that  the  defendant  had  been 
once  seen  with  a  weapon  concealed,  the  circumstances  ren- 
dering probable  the  inference  of  this  being  his  general  practice, 
the  majority  of  the  court  affirmed  the  judgment  of  conviction 
against  him.^ 


^  Bliss  V.  Commonwealth,  2  Litt  90. 

'  The  State  v.  Buzzard,  4  Ark.  18. 

'  Aymette  v.  The  State,  2  Hmnph.  154;  The  State  v,  Beid,  1  Ala.  612; 
The  State  v.  Mitchell,  3  Blackf.  229.  The  North  Carolina  court  held,  that 
the  "  act  to  prevent  free  people  of  color  from  carrying  fire-arms  "  does  not 
violate  this  constitutional  provision ;  for,  first,  those  persons  are  not  m  the 
fullest  sense  citizens ;  or,  secondly,  if  they  are,  they  ''  occupy  such  a  posi- 
tion in  society  as  justifies  the  legislature  in  adopting  a  course  of  policy  in 
its  acts  peculiar  to  them.**    The  State  v.  Newson,  5  Ired.  250. 

*  The  State  v.  Duzan,  6  Blackf.  81. 

*  Walls  V.  The  State,  7  Blackf.  672 ;  Vol.  L  §  146. 

*  Hicks  r.  Commonwealth,  7  Grat  597. 


CHALLENGING.    See  Duelling. 
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CHAPTER  XV. 

CHAMPERTY  AND  MAINTENANCE.^ 

•    Sect.  104.  Introdnetion. 

106-110.  Maintenance. 

Ill,  lia.  Champerty. 

11&-116.  Buying  and  Selling  Pretended  Titles. 

§  104.  Champerty  and  maintenance  are  two  offences  so 
allied  in  their  nature,  that  a  discussion  of  them  under  sepa- 
rate heads  seems  to  be  unnecessary.  They  are  scarcely  of 
practical  note  in  the  criminal  law ;  because  indictments  for 
them  are  seldom  found*  But  in  civil  jurisprudence  they 
come  under  frequent  animadversion,  for  the  reason  that  con- 
tracts growing  out  of  them  are  void.^  Let  us  consider: 
I.  Maintenance ;  II.  Champerty  proper ;  III.  That  species  of 
champerty  known  as  the  Buying  and  Selling  of  Pretended 
Titles. 

I.  3Iaintenance. 

§  105.  This  offence  was  in  our  previous  volume  defined,  in 
the  words  of  Blackstone,  to  be  "  an  officious  intermeddling  in 
a  suit  that  no  way  belongs  to  one,  by  maintaining  or  assist- 
ing either  party  with  money  or  otherwise  to  prosecute  or 


^  See,  for  matter  under  tliis  title,  YoL  L  §  141,  244,  401,  ^27,  note.  Sec 
this  vol.  tit.  Barratry. 

'  Brown  v.  Beauchamp,  5  T.  B.  Monr.  413 ;  Me  Call  v.  Capehart,  20  Ala. 
521 ;  Arden  v.  Patterson,  5  Johns.  Ch.  44 ;  Webb  v.  Armstrong,  5  Humph. 
879 ;  Burt  v.  Place,  6  Cow.  431 ;  Swett  v.  Poor,  11  Mass.  549. 
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defend  it."  ^  In  a  modern  case  it  was  said :  "  Combinations 
against  individuals  are  dangerous  in  themselves,  and  prejudi- 
cial to  the  public  interest ;  and  it  is  upon  this  principle  that 
the  doctrine  of  maintenance  is  founded.  It  is  no  wrong  for 
an  individual  to  prosecute  his  rights  against  another  in  a 
court  of  justice ;  ^  but  it  is,  notwithstanding,  criminal  for 
others  to  maintain  him  in  his  suit ;  and  for  the  reason  that 
such  maintenance  tends  to  oppression ;  that  the  weak  would 
be  endangered  by  combinations  of  the  powerful  and  wealthy."  ^ 

§  106.  This  definition  and  exposition  place  the  doctrine 
on  somewhat  narrower  ground  than  it  occupies  in  the  older 
books.  Thus  Hawkins,  who  has  been  substantially  followed 
by  later  writers,*  defines  maintenance  to  be  "  an  unlawful 
taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  dis- 
turbance or  hinderance  of  common  right."  And  he  says  it  is 
of  two  kinds:  namely,  "  ruraliSy  or  in  the  country  ;  as  where 
one  assists  another  in  his  pretensions  to  certain  lands,  by 
taking^)r  holding  the  possession  of  them  for  him  by  force  or 
subtilty,"^  etc. ;  and  "  curalisj  or  in  a  court  of  justice,"  which 
last  is  the  only  kind  embraced  in  the  definition  we  have 
taken  from  Blackstone.®  It  is  difficult  to  say  how  much  of 
what  we  find  in  the  old  t>ooks,  relating  to  this  subject,  is 
law  at  the  present  day ;  but  the  true  doctrine  seems  to  be, 
that  maintenance,  properly  so  called,  can  only  be  in  a  court 
of  justice,  or  in  reference  to  matter  pending,  or  about  to  be 


*  Vol.  L  §  401. 

'  Nor  is  it  maintenance  to  prosecute  or  defend  a  suit  in  which  be  believes, 
though  erroneously,  he  has  an  interest    McCall  v.  Capehart,  20  Ala.  521. 

'  Stebbins,  Senator,  in  Lambert  v.  People,  9  Cow.  578,  600.  And  see 
observations  in  Rust  v.  Larue,  4  Lilt  411,  426 ;  Lathrop  v.  Amherst  Bank,  9 
Met  489,  492. 

*  1  Ross.  Criifies,  Grea.  ed.  175;  1  Gab.  Grim.  Law,  139. 

*  See  Baley  v.  Deakins,  5  B.  Monr.  159. 

*  1  Ilawk.  P.  C.  Curw.  Ed.  p.  454,  §  1-8.  In  Brown  v.  Beauchamp,  5 
T.  B.  Monr.  413,  the  court  mad9  an  exposition  of  the  law  of  maintenance 
based  on  Hawkins's. 
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brought  there.  Still  there  is  a  kind  of  conspiracy,  sometimes 
treated  of  under  the  head  of  maintenance,  which  has  no 
necessary  reference  to  any  court  of  justice.  Persons  guilty 
of  it  are  described  in  Stat.  33  Edw.  1,  stat  2,  to  be,  "  such 
as  retain  men  in  the  country  with  livery  or  fees  for  to  main- 
tain their  malicious  enterprises,  and  to  drown  the  truth."  ^ 

§  107.  "  It  is  curious,  and  not  altogether  useless,"  says, 
BuUer,  J.,  "  to  see  how  the  doctrine  of  maintenance  has  from 
time  to  time  been  received  in  Westminster  Hall.  At  one 
time,  not  only  he  who  laid  out  money  to  assist  another  in  his 
cause,  but  he  that  by  his  friendship  or  interest  saved  him  an 
expense  which  he  would  otherwise  be  put  to,  was  held  to  be 
guilty  of  maintenance.  Nay,  if  he  officiously  gave  evidence, 
it  was  maintenance;  so  that  he  must  have  had  a  sub- 
pcena,  or  suppress  the  truth.  That  such  doctrine,  repugnant 
to  every  honest  feeling  of  the  human  heart,  should  be  soon 
laid  aside,  must  be  expected."  ^  Hawkins,  himself  an  old 
writer,  and  ever  faithful  in  his  search  after  old  law,  h%8  set 
down,  without  dissent,  not  only  the  doctrines  which  BuUer, 
J.,  here  says  were  "  soon  laid  aside,"  but  many  other  of  the 
same  character ;  and  subsequent  writers  have  followed  Haw- 
kins. Thus  he  mentions,  as  ihstances  of  maintenance, 
"  speaking  in  the  cause  as  one  of  the  counsel  with  the  party," 
"  perhaps  barely  going  along  with  him  to  inquire  for  a  person 
learned  in  the  law,"  "  giving  any  public  countenance  to  an- 
other in  relation  to  the  suit,"  and  "  soliciting  a  judge  to  give 
judgment  according  to  the  verdict."  He  admits  that  a  juror 
may  exhort  his  companions  to  render  such  a  verdict  as  seems 
to  him  right ;  and  even  that  a  non-professional  man  may  im- 
part to  his  neighbor,  gratuitously,  "friendly  advice  what 
action  is  proper  for  him  to  bring  for  the  recovery  of  a  certain 
debt,"  etc.     "  Yet  it  is  said,  that  a  man  of  greaj:  power,  not 


*  See  post,  §  150.  • 

*  Master  v.  Miller,  4  T.  R.  320,  340. 
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learned  in  the  law,  may  be  guilty  of  maintenance,  by  telling 
another  who  asks  his  advice,  that  he  has  a  good  title."  ^ 

^  108.  There  is  little  risk  in  saying,  that  none  of  the 
absurdities  mentioned  in  the  last  section  would  be  supported 
by  the  courts  of  the  present  day,  either  in  England  or  the 
United  States.  And,  perhaps,  all  we  may  certainly  consider 
saved  of  the  wreck  of  the  old  law  on  this  particular  point,  is 
what  Hawkins  terms  "assisting  another  with  money  to  carry 
on  his  cause ;  as  by  retaining  one  to  be  counsel  for  him,  or 
otherwise  bearing  him  out  in  the  whole  or  part  of  the  ex- 
pense of  the  suit."  2  This  is  clearly  indictable  now.  And 
the  assistance  rendered  need  not,  evidently,  be  money ;  it  may 
be  any  other  thing  valuable  for  accomplishing  the  object^ 

§  109.  But,  even  to  the  proposition  of  the  last  section,  there 
are  many  exceptions  or  qualifications.  One  is,  "  that  if  a 
person  has  any  interest  in  the  thing  in  dispute,  though  on  con- 
tingency only,  he  may  lawfully  maintain  an  action  on  it."* 
And  an  heir  apparent  is  permitted  to  do  the  same  for  an 
ancestor  concerning  the  inheritance  of  the  land  of  which  he 
is  seized  in  fee.*  So,  "  wherever  any  persons  claim  a  common 
interest  in  the  same  thing,  as  in  a  way,  churchyard,  or  com- 
mon, etc,  by  the  same  title,  they  may  maintain  one  another 
in  a  suit  relating  to  the  same."^ 


>  1  Hawk.  P.  C.  Curw.  £d.  p.  455,  456,  §  5-11.  As  to  the  last  point,  see 
Burt  r.  Place,  6  Cow.  431. 

*  1  Hawk.  P.  C.  Curw.  £d.  455.  And  see  Lathrop  v,  Amherst  Bank,  9 
Met  489 ;  (^pbell  v.  Jones,  4  Wend.  806. 

'  Stanley  v.  Jones,  7  BIng.  369. 

♦  Buller,  J.,  in  Master  v.  Miller,  4  T.  R,  820,  340 ;  Lathrop  v.  Amherst 
Bank,  9  Met.  489;  Hawk.  P.  C.  Curw.  Ed.  p.  456-458,  §  14-17,  20-23; 
Gowen  v.  Nowell,  1  Greenl.  292;  Knight  r.  Sawin,  6  Greenl.  861  ;  Wick- 
ham  V.  Conklin,  8  Johns.  220;  Cummins  v,  Latham,  4  T.  B.  Monr.  97,  105. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  457,  §  18.  And  see  Persse  i?.  Persse,  7  CI. 
&  F.  279. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  458,  §  24 ;  Frost  v.  Paine,  3  Fairf.  111. 
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§  110.  Another  exception,  stated  by  Hawkins,  is,  "  that 
whoever  is  in  any  way  of  kin  or  affinity  to  either  of  the 
parties,  so  long  as  the  same  continues,  or  but  related  to  him 
by  being  his  godfather,  feay  lawfully  stand  by  him  at  the 
bar,  and  counsel  and  assist  him,  and  also  pray  another  to  be 
of  counsel  to  him ;  but  he  cannot  justify  the  laying  out  of 
any  of  his  own  money  in  the  cause,  unless  he  be  either  father, 
or  son,  or  heir  apparent  to  the  party,  or  the  husband  of  such 
an  heiress."^  And,  under  a  variety  of  circumstances,  land* 
lords  and  tenants,  masters  and  servants,  and  even  neighbors 
may  assist  one  another.^  So  "  it  seems  to  be  agreed,"  says 
Hawkins,  "  that  one  may  lawfully  give  money  to  a  poor  man 
to  enable  him  to  carry  on  his  suit."  ^  The  doctrine,  in  short, 
is,  that  whenever  there  is  a  moral  duty  to  assist  another  in  a 
cause,  the  assistance  rendered  is  no  violation  of  law.  And  it 
is  not  strange  that  there  should*  be  differences  of  judicial 
opinion  in  the  application  of  this  doctrine.  • 

n.  Champerty. 

§  111.  Champerty  differs  from  maintenance  chiefly  in  this, 
that  in  the  former  theP  compensation  to  be  given  for  the 
assistance  rendered  is  a  part  of  the  matter  to  be  recovered  in 
the  suit,  or  some  profit  growing  out  of  it ;  *  whereas,  in  sim- 
ple maintenance,  this  question  of  compensation  enters  not 
much  into  the  account.^   Champerty,  also,  like  the  other  form 


*  1  Hawk.  P.  C.  Curw.  Ed.  p.  458,  §  26 ;  Lathrop  v.  Amherst  Bank,  9 
Met  489  ;  Thallhimer  v.  Brinckerhoff,  3  Cow.  623. 

■  1  Hawk.  P.  C.  Curw.  £d.  p.  459,  460,  §  27  et  seq. ;    ^|illl v. 

Brinckerhoff,  3  Cow.  623. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  460  §  26,  s.  P.,  Perine  r.  Dunn,  3  Johns. 
Ch.  508,  518;  Anonymous,  3  Mod.  97.  And  see  Bristol  v.  Dann,  12 
Wend.  142. 

*  HoUoway  v.  Lowe,  7  Port  488 ;  Lathrop  v.  Amherst  Bank,  9  Met  489  ; 
Stevens  i;.  Bagwell,  15  Ves.  139. 

*  According  to  Stat  33  Edw.  I,  stat  2, — see  post,  §  150  and  note, — 
"  Champerters  be  they  that  move  pleas  and  suits,  or  cause  to  be  moved 
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of  maintenance,  is  an  offence  indictable  at  coqjimon  law.^ 
The'crime  may  be  committed  though  there  has  been  no  suit 
actually  commenced.^ 

§  112.  A  common  instance  of  champerty  is,  where  an  attor- 
ney at  law  agrees  with  a  client  to  collect  by  suit  a  particular 
,  claim,  or  claims  in  general,  receiving  a  certain  proportion  of 
the  money  collected,^  or  a  percentage  thereon,^  for  his  com- 
pensation.  Such  an  agreement  is  void  in  law;  and  the 
attorney  cannot  recover  of  the  client  for  his  services  either 
the  sum  stipulated  or  any  other  sum.  The  Kentucky  court ^ 
held,  however,  contrary  probably  to  the  general  doctrine,  that 
he  may  compel  a  payment  of  what  his  labor  is  worth,  though 
not  the  agreed  compensation.  The  same  court  likewise  held, 
that  a  covenant  by  a  plaintiff,  in  an  action  of  slander,  to  give 
the  lawyer  *'  a  sum  equal  to  one  tenth  of  the  damages  which 
might  be  recovered,"   for  his  services,  is  not  champerious, 


either  by  their  own  procurement  or  hj  others,  and  sue  them  at  their  proper 
costs,  for  to  have  part  of  the  land  in  variance,  or  part  of  the  gains.'' 

^  Thnrston  v.  Percival,  1  Pick.  415;  Rust  v.  Larue,  4  Litt  411,  425; 
firown  r.  Beauchamp,  5  T.  B.  Monr.  418,  416 ;  Douglass  v.  Wood,  1  Swan, 
Tenn.  393.  And  see  Pechell  v.  Watson,  8  M.  &  W.  691 ;  2  Inst  208.  The 
statute  28  Edw.  1,  §  11 ;  —  see  2  Inst  563 ;  1  Hawk.  P.  C.  Curw.  £d.  p.  465 ; 
Lathrop  v.  Amherst  Bank,  9  Met  489 ;  —  is  perhaps  a  part  of  the  common 
law  of  this  country,  but  the  doctrine  of  maintenance  and  champerty  stands 
well  on  the  older  English  law  without  it  In  Ohio,  this  offence  is  not  indict- 
able, amply  because  there  are  no  common  law  offences  there.  Key  v. 
Yattier,  1  Ohio,  132.  So,  perhaps,  in  one  or  two  of  the  other  states.  Vol,  I. 
§  45.  The  question  as  to  Texas  was  considered  in  McMullen  v.  Guest,  6 
Texas,  275,  to  be  doubtful. 

'  Rust  i;.  Larue,  4  Litt  411. 

'  Byrd  v.  Odem,  9  Ala.  755 ;  Key  v.  Yattier,  1  9hio,  132 ;  Dumas  v. 
Smith,  17  Ala.  305;  In  re  Masters,  1  Har.  &  W.  348;  Ex  parte  Yeatman, 
4  Dowl.  P.  C.  304,  1  Har.  &  W.  510;  Strange  v.  Brennan,  10  Jur.  649. 
And  see  Smith  v.Paxton,  4  Dana,  391 ;  Wilhite  v.  Boberts,  4  Dana,  172. 

*  Elliott  V.  McClelland,  17  Ala.  206 ;  Lathrop  t;.  Amherst  Bank,  9  Met 
489.    And  see  Allen  r.  Hawks,  13  Pick.  79. 

*  Rust  17.  Larue,  4  Litt  411,  425 ;  Caldwell  v.  Shepherd,  6  T.  B.  Monr. 
389,  392. 
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"but is  an  obligation  to  pay  a  contingent  fee  made  depend- 
ent on  a  recovery."  ^  This  very  thin  distinction  the  Alabama 
court  did  not  make  in  a  similar  case,  but  held  the  contract 
void.2  After  the  suit  is  ended,  however,  the  client  may  law- 
fully promise  payment  to  his  attorney  of  a  part  of  what  is 
collected.^ 


III.  Tlie  Buying  and  Selling  of  Pretended  Titles, 

§  113.  "  It  seemeth  to  be  a  high  offence  at  common  law,  to 
buy  or  sell  any  doubtful  title  to  lands  known  to  be  disputed, 
to  the  intent  that  the  buyer  may  carry  on  the  suit,  which  the 
seller  doth  not  think  it  worth  his  while  to  do,  and  on  that 
consideration  sells  his  pretensions  at  an  under  rate.  And  it 
seemeth  not  to  be  material  whether  the  title  so  sold  be  a 
gooA  or  bad  one,  or  whether  the  seller  were  in  possession  or 
not,  unless*  his  possession  were  lawful  and  uncontested.  For 
all  practices  of  this  kind  are  by  all  means  to  be  discounte- 
nanced, as  manifestly  tending  to  oppression."  ^  The  substance 
of  this  doctrine,  as  stated  by  Hawkins,  is  received  as  common 
law  in  this  country.*  The  purchase  and  sale  must  be  with 
knowledge  of  the  impediment,^  and  then  they  are  the  sub- 
ject of  indictment.^ 


*  Evans  v.  Bell,  6  Dana,  479. 

■  Holloway  ».  Lowe,  7  Port  488. 

■  Walker  v.  Cuthbert,  10  Ala.  213 ;  Floyd  v.  Goodwin,  8  Yerg.  484. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  470,  §  1. 

"  Sessions  v.  Reynolds,  7  Sm.  &  M.  130;  Dexter  r.  Nelson,  6  Ala.  68; 
Bledsoe  v.  Little^  4  How.  Missis.  13,  24 ;  Wood  worth  v.  Janes,  2  Johns.  Cas. 
417;  Van  Dyck  v.  ^n  Beuren,  1  Johns.  345,  363 ;  Cummins  v,  Latham,  4 
T.  B.  Monr.  97,  105. 

*  Sessions  v.  Reynolds,  supra ;  Yerdier  v.  Simons,  2  McCord,  ch.  385. 

^  Swett  i\  Poor,  11  Mass.  549,  553 ;  Everenden  v.  Beaumont,  7  Mass.  76, 
78;  Wolcot  <7.  Knight,  6  Mass.  418,  421 ;  Brinley  v.  Whiting,  5  Pick.  348, 
859.  And  see,  as  to  ignorance  of  the  impediment,  Etheridge  t;.  Cromwell,  8 
Wend.  629 ;  Preston  v.  Hunt,  7  Wend.  53 ;  Bullard  v.  Copps,  2  Humph. 
409  ;  Gass  t;.  Malony,  1  Humph.  452  ;  Hassenfrats  t;,  Kelly,  13  Johns.  466 ; 
Jackson  v.  Andrews,  7  Wend.  152. 
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§  114.  This  is  one  of  the  sources  of  the  rale,  that  a  convey- 
ance of  lands  held  adversely  is  void.^  But  it  also  rests,  now,  on 
some  early  English  statutes,  the  principal  one  of  which  is 
Stat  32  Hen.  8,  c.  9.^  In  Ohio  (they  have  no  common  law 
crimes  in  Obio),^  the  court  has  held,  that,  as  this  enactment 
is  not  received  there,  such  conveyances  are  valid.  ^ 

§  115.  While  some  courts  have  denied  that  the  statute  of 
32  Hen.  8,  c.  9,  is  common  law  in  this  country,^  the  doctrine 
better  established  accepts  it;®  and,  in  some  States,  per- 
haps in  most,  it  has  been  in  substance  expressly  reenact- 
ed.  It  provides  (this  English  statute),  "That  no  person 
or  persons  whatsoever  shall  bargain,  buy,  or  sell,  or  by  any 
ways  or  means   obtain,  get,  or  have  any  pretended  rights 

*  Ca  LiKl4 ;  Gibson  v.  Shearer,  1  Murph.  114 ;  Bledsoe  r.  Little,  4  How. 
Missis.  13,  24  ;  Martin  v.  Face,  6  Blackf.  99.  Another  reason  is,  that  there 
could  be  no  liyery  of  seizin  by  a  person  out  of  possession.  Kercheval  v. 
Triplett,  1  A.  K.  Marshall,  493 ;  Dexter  v.  Nelson,  6  Ala.  68. 

'  Co.  Lit  369  a ;  1  Hawk.  P.  C.  Curw.  £d.  p.  471.  And  see  on  this  point, 
and  as  ta  what  is  an  adverse  possession :  Burhans  v.  Burhans,  2  Barb.  Ch. 
398;  Poor  v.  Horton,  15  Barb.  485  ;  Vrooman  v.  Shepherd,  14  Barb.  441 ; 
Jackson  r.  Hudson,  3  Johns.  375;  Whitaker  v.  Cone,  2  Johns.  Cas.  58; 
Jackson  v.  Hill,  5  Wend.  532;  Allen  v.  Smith,  6  Blackf.  527;  Wellman  v. 
Hickson,  1  Cart  Ind.  581 ;  Michael  v.  Nuttang,  1  Cart  In^.  481 ;  Tabb  v. 
Baird,  3  Call,  475 ;  Tomb  v,  Sherwood,  13  Johns.  289 ;  Whitesides  v.  Mar- 
tin, 7  Yerg.  384  ;  Pickens  v.  Delozier,  2  Humph.  400 ;  Bnllard  v.  Copps,  2 
Humph.  409 ;  Mitchell  v.  Churchman,  4  Humph.  218 ;  Wilcox  v.  Calloway, 
1  Wash.  Ya.  38 ;  Brinley  v.  Whiting,  5  Pick.  348 ;  Gibson  v.  Shearer,  1 
Murph.  114 ;  Ross  r.  Blair,  1  Meigs,  525  ;  Williams  v.  Hogan,  1  Meigs,  187 ; 
Mitchel  V.  Lipe,  8  Yerg.  179;  Cawsey  v.  Driver,  13  Ala.  818  ;  Hibbard  v. 
Hurlbnrt,  10  Yt  173;  Lane  v.  Shears,  1  Wend.  433 ;  Jackson  v.  Collins, 
3  Cow.  89 ;  Yan  Dyck  v.  Yan  Beuren,  1  Johns.  345. 

'  Ante  §  111,  note ;  Yol.  L  §  45. 

*  Hall  r.  Ashbjr,  9  Ohio,  96,  contra,  in  Kentucky,  Ewing  v.  Savary,  4 
Bibb,  424 ;  Kercheval  v.  Triplett,  1  A.  K.  Marshall,  494,  and  most  other 
States. 

*  Sessions  r.  Reynolds,  7  Sm.  &  M.  130 ;  Hall  v.  Ashby,  9  Ohio,  96. 

*  Kilty's  Report  of  Statutes,  232;  Brinley  v.  Whiting,  5  Pick.  348, 
353. 
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or  titles ;  or  take,  promise,  grant,  or  covenant  to  have  any- 
right  or  title  of  any  person  or  persons,  in  or  to  any  man- 
ors, lands,  tenements,  or  hereditaments;  but  if  such  per- 
son or  persons  which  shall  so  bargain,  sell,  etc.,  their  an- 
cestors, or  they  by  whom  he  or  they  claim  the  same,  have 
been  in  possession  of  the  same,  or  of  the  reversion  or  remain- 
der thereof,  or  taking  the  rents  or  profits  thereof,  by  the  space 
of  one  whole  year  next  before  the  said  bargain,  etc.,  made ; 
upon  pain  that  he  that  shall  make  any  such  bargain,  sale, 
promise,  covenant,  or  grant,  to  forfeit  the  whole  value  of  the 
lands,  etc.  And  the  buyer  or  taker  thereof,  knowing  the 
same,  to  forfeit  also  the  value  of  the  said  lands,  etc.,  so  by 
him  bought  or  taken.  The  one  half  of  the  said  forfeitures  to 
be  to  the  king,  and  the  other  half  to  the  party  that  will  sue 
for  the  same  in  any  of  the  king's  courts  of  record,  by  action 
of  debt,  bill,  plaint,  or  information."  ^  ml 

§  116.  Statutes  of  this  kind  are  construed  strictly  ;^  and 
a  case,  to  be  indictable,  must  fall  within  the  mitschief  to  be 
remedied,  as  well  as  within  the  words.'  They  do  not;  apply 
to  judicial  and  official  sales  ;^  nor  to  conveyances  to  cestuis 
que  trusty  and  conveyances  in  pursuance  of  a  contract  made 
before  their  enactment,^  or  made  when  there  was  no  adverse 


*  For  randry  points  adjudged,  see  1  Ebwk.  P.  C.  Curw.  Ed.  p.  472  et  seq. 
«  Vol.  I.  §  114. 

*  Leonard  v.  Bosworth,  4  Conn.  421 ;  Vol.  I.  §  134,  141. 

*  Vol.  I.  §  141;  Frizzier.  Veach,  1  Dana,  211;  Violett  v,  Violett,  2 
Dana,  328, 325 ;  Dubois  v.  Marshall,  3  Dana,  336 ;  Tuttle  v,  Jackson,  6  Wend. 
213;  Jackson  v.  Anderson,  4  Wend.  474;  Truax  w.  Thorn,  2  Barb.  156; 
Hoyt  V,  Thompson,  1  Seld.  820;  Williams  v.  Bennett,  4  Ired.  122 ;  Sims  v. 
Cross,  10  Yerg.  460.    But  see  Martin  v.  Pace,  6  Blackf.  99. 

*  Saunders  v.  Groves,  2  J.  J.  Marshall,  407 ;  Moss  ».  Scott,  2  Dana,  271, 
274;  Cardwell  v.  Sprigg,  7  Dana,  36;  Castleman  v.  Combs,  7  T.  B.  Monr. 
273,  276;  Jackson  v.  Johnson,  5  Cow.  74;  Poage  v.  Chinn,  4  Dana,  50; 
Chiles  t7.  Jones,  4  Dana,  479 ;  Allen  v.  Smith,  1  Leigh,  231,  248 ;  Whitesides  v. 
Martin,  7  Yerg.  384 ;  Lipe  v.  Mitchell,  2  Yerg.  400,  408 ;  Lane  v.  Sheare,  1 
Wend.  483. 
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possession.^  And  in  Kentucky  it  is  held,  that  a  sale  of  land 
for  which  the  vendor  has  recovered  final  judgment,  while 
remaining  in  the  defendant's  possession,  is  not  within  the 
statute ;  for  ^'  the  object  of  that  act  was  to  prevent  specula- 
tions in  ^ pretended^  titles,  whereby  purchasers  were  enabled 
to  harass  occupants  with  lawsuits."^  The  statute  applies  to 
mortgages;^  but  not  to  wills,  being  without  the  mischief 
to  be  remedied  ;^  and,  for  the  same  reason,  it  does  not,  in 
Vermont,  apply  to  an  assignment  of  a  mortgage.^ 


^  Norton  r.  Sanders,  1  Dana,  14, 17;  Cbilesv.  Conley,  D  Dana^  385.  See 
Parks  r.  Jackson,  11  Wend.  442. 

'  Jones  V,  Chiles,  2  Dana,  25,  85.  Otherwise  of  a  sale  while  the  smt  is 
pending.  Jackson  v.  Ketchum,  8  Johns.  4f  9 ;  Jackson  v.  Andrews,  7  Wend. 
152;  Murray  r.  Ballon,  1  Johns.  Ch.  570;  Murray  v.  Lylbilrn,  2  Johns.  Ch. 
441.  And  see  Parks  t7.  Jackson,  11  Wend.  442;  Swett  v.  Poor,  11  Mass. 
549 ;  Webb  v.  Bindon,  21  Wend.  98.  But  the  Alabama  court  has  held, 
that  a  sale  of  lands,  pendente  lite,  by  one  in  possession,  is  not  Toid  at  com- 
mon law.  Camp  r.  Forrest,  IS  Ala.  114.  See  also  Nichols  v.  Bunting,  3 
Hawks,  86 ;  Cocket  v.  Taylor,  15  £ng.  L.  &  £q.  101,  15  Beav.  103;  Lewis 
V.  Bell,  17  How.  U.  S.  616. 

'  Bedman  v.  Sanders,  2  Dana,  68,  69 ;  Wash  v.  McBrayer,  1  Dana,  565, 
566.     Otherwise  in  Connecticut    Leonard  v.  Bosworth,  4  Conn.  421. 

*  Clay  V.  Wyatt,  6  J.  J.  Marshall,  583 ;  May  r.  Slaughter,  3  A.  K.  Mar- 
shall, 505,  509. 

'  Converse  v.  Searis,  10  Yt  578.  For  further  points  decided  under  the 
Kentucky  statutes,  see  Clay  v.  Wyatt,  6  J.  J.  Marshall,  583 ;  Young  v. 
McCampbell,  6  J.  J.  Marshall,  490 ;  Violett  t;.  Yiolett,.  2  Dana,  323,  326 ; 
Redman  v,  Sanders,  2  Dana,  68,  70 ;  Aldridge  v.  Eincaid,  2  LitL  390 ; 
Toung  v.  Kimberland,  2  Litt.  223,  225 ;  Castleman  v.  Combs,  7  T.  B.  Monr. 
273 ;  Wilhite  v,  Roberts,  4  Dana,  1 72 ;  Conn  v.  Manifee,  2  A.  E.  Marsh.  396  ; 
Baley  v.  Deakins,  5  B.  Monr.  159 ;  Adams  v.  Buford,  6  Dana,  406 ;  Griffith  v. 
Dicken,  4  Dana,  561 ;  Smith  v.  Paxton,  4  Dana,.  391 ;  Hopkins  v.  Paxton, 
4  Dana,  36 ;  Dubois  v.  Marshall,  3  Dana,  336 ;  Lillard  v.  McGec,  3  J.  J. 
Marshall,  549.  As  to  partial  eviction  from  the  land,  see  Mitchell  v.  Church- 
man, 4  Humph.  218 ;  Pickens  v.  Delozier^  2  Humph.  400 ;  Hyde  v,  Morgan, 
*14  Conn.  104 ;  Van  Dyck  v.  Van  Beuren,  1  Johns.  345. 
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CHAPTER  XVL 

CHEATS.^ 

Sect.  117, 118.  Introdnction. 

119-181.  Katnre  of  the  Symbol  or  Token. 

182, 188.  Katnre  of  the  Fraud  accomplished. 

184,186.  Public  Cheats. 

186-180.    Conchidiiig  Points. 

• 

§  117.  A  CHEAT  at  common  law  is  a  fraud,  accomplished 
through  the  instrumentality  of  some  false  symbol  or  token, 
of  a  nature  against  which  common  prudence  cannot  guard, 
and  to  the  injury  of  one  in  his  property  or  eAate. .  We  saw, 
when  announcing  this  definition  in  the  previous  volume,^ 
that  the  statute  of  33  Hen.  8,  c.  1,  §  1,  merely  affirmed  the 
more  ancient  doctrine,  and  that  it  is  a  part  of  the  common 
law  of  this  country.  It  recites^  "  that  many  light  and  evil- 
disposed  persons,  not  minding  to  get  their  living  by  truths 
but  compassing  and  devising  daily  how  they  may  unlawfully 
obtain  and  get  into  their  hands  and  possession  goods,  chat- 
tels, and  jewels  of  other  persons,  for  the  maintenance  of  their 
unthrifty  living ;  and  also  knowing,  that  if  they  came  to  any 
of  the  same  goods,  chattels,  and  jewels  by  stealthy  then  they, 
being  thereof  lawfully  convicted  according  to  the  laws  of  this 
realm,  shall  die  therefore ;  have  now  of  late  falsely  and  de- 
ceitfully contrived,  devised,  and  imagined  privy  tokens  and 
counterfeit  letters  in  other  men's  names,  unto  divers  persons 
their  special  friends  and  acquaintances,  for  the  obtaining  of 


*  See,  for  matter  under  this  tide,  Vol.  I.  §  422,  480,  432,  488.     See  this 
Tolume,  tit.  False  Pretences. 

•  VoL  L  §  422. 
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money,  goods,  chattels,  and  jewels  of  the  same  persons,  their 
friends  and  acquaintances,  by  color  whereof  the  said  light 
and  evil-disposed  persons  have  deceitfully  and  unlawfully 
•  obtained  and  gotten  great  substance  of  money,  goods,  chat- 
tels, and  jewels  into  their  hands  and  possession,  contrary  to 
right  and  conscience:"  and  for  the  remedy  of  these  evils 
enacts :  *'  That  if  any  person  or  persons  shall  falsely  and  de* 
ceitfiilly  obtain,  or  get  into  his  or  their  hands  or  possession, 
any  money,  goods,  chattels,  jewels,  or  other  things  of  any 
other  person  or  persons,  by  color  and  means  of  any  privy 
false  token  or  counterfeit  letter  made  in  another  man's 
name,  to  a  special  firiend  or  acquaintance,  for  the  obtaining 
of  money,  etc,  from  such  person,  and  shall  be  thereof  con- 
victed, etc.,  every  such  offender  shall  suffer  such  punishment 
by  imprisonment,  sitting  upon  the  pillory,  or  otherwise  by 
any  corporal  pains,  except  pains  of  death,  as  shall  be  ap- 
pointed by  those  before  whom  he  shall  be  so  convict"^ 

§  118.  We  have  already  seen,^  that  a  fraud  accomplished 
by  a  mere  lie  is  not  indictable  at  common  law,  whatever  the 
rule  may  be  under  statutes  against  cheating  by  false  pre- 
tences. For  at  common  law  there  must  be  a  symbol  or 
token.  We  shall  therefore  consider,  in  this  chapter,  I.  The 
Nature  of  the  Symbol  or  Token ;  II.  The  Fraud  to  be  ac- 
complished thereby.  But,  under  these  heads,  only  cheats  of 
a  private  character  will  be  discussed ;  while  there  will  remain 
for  our  consideration.  III.  Public  Cheats ;  and  IV.  Conclud- 
ing Points. 

I.  Nature  of  the  Symbol  or  Token. 

§  119.  A  man's  mere  words  are  neither  symbols  nor  tokens. 
Therefore  a  naked  lie  is  not  alone  such  a  false  symbol  or 
token  as  comes  within  the  law  under  consideration.^    Thus 

1  See  1  Hawk.  F.  C.  Curw.  Ed.  p.  819,  §  4. 

«  VoL  L  §  430. 

'  Bex  V.  Biyan,  2  Stra.  866 ;  Hartmann  v.  Commonwealtib,  5  Barr,  60. 
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if  one  obtains  a  credit  of  goods,  by  falsely  representing  him- 
self to  be  in  trade,  and  to  keep  a  grocery  shop;^  or  by  mis- 
stating his  pecaniary  condition  and  circumstances;^  or  if  he 
gets  into  his  possession  his  own  note,  by  pretending  to  the 
holder  he  wishes  to  look  at  it,  and  then  refused  to  deliver  it 
back;^  or  if,  feigning  to  have  money  ready  to  pay  a  debt, 
which  has  been  sued  before  a  justice  of  the  peace,  he  obtains 
from  the  plaintiff  a  receipt,  and  an  order  on  the  justice  to 
discharge  the  judgment  on  payment  of  costs  ;^  or  if  he  falsely 
tells  another  he  has  been  sent  to  him  by  a  third  person  for 
money,  and  so  gets  it;^  or  if,  in  selling  an  inferior  kind  of 
gum,  he  says  it  is  gum  Seneca,  when  he  knows  it  is  not;^ 
or,  in  selling  a  blind  horse,  wilfully  says  it  is  a  sound  one  ;7 
or  sells  bull  beef  for  steer  beef;®  or  if  he  knowingly  disposes 
of  wrought  gold,  under  the  sterling  alloy,  for  gold  of  the  true 
standard  weight;®  or  if  he  pretends  an  article  of  goods,  he 
is  delivering,  weighs  more  or  measures  more  than  he  knows 
it  really  does;^^ — in  these  and  the  like  cases,  he  but  utters 
a  naked  falsehood,  unconfirmed  by  symbol  or  token,  and  so 
he  is  not  indictable.  In  all  these  instances,  what  he  says  is 
a  mere  false  affirmation. 

§  120.   Let  us,  therefore,  see  where  the  distinction  runs 


^  Commonwealth  v,  Warren,  6  Mass.  72. 

'  The  State  v,  Sumner,  10  Yt  587,  decided,  however,  under  a  statute. 

•  People  V.  Miller,  14  Johns.  371.  Quexy,  whether  this  would  not  be  lar- 
ceny of  the  note  under  statutes  making  promissory  notes  the  subject  of 
larccnj.    See  also  Commonwealth  v.  Hearsey,  1  Mass.  137. 

•  People  V,  Babcock,  7  Johns.  201. 

'  Rex  17.  Grantham,  11  Mod.  222;  Anonymous,  6  Mod.  105;  Reg.  v» 
Jones,  2  Ld.  Raym.  1013,  1  Salk.  379;  Reg.' v.  Hannon,  6  Mod.  311. 

•  Rex  t*.  Lewis,  Say.  205.    See  Rex  t;.  Haynes,  4  M.  &  S.  214. 
'  The  State  v,  Delyon,  1  Bay,  858. 

•  Rex  I?.  Botwright,  Say.  147. 

•  Rex  17.  Bower,  Cowp.  323. 

>*  Rex  17.  Wheatley,  1  W.  Bl.  273,  2  Bur.  1125,  1129;  Rex  p.  Driffield, 
Say.  146 ;  Rex  t7.  Osborn,  3  Bur.  1697 ;  Rex  v.  Channel,  2  Stra.  793 ;  Rex 
t7.  Dunnage,  2  Bur.  1180;  Pinkney's  case,  2  East  P.  C.  818. 
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between  a  falsehood  and  a  false  symbol  or  token.  While, 
if  a  person,  selling  an  article  by  measure,  says,  "here  are 
so  many  bushels^"  he  merely  tells  an  untruth,  and  is  not 
indictable  at  common  law,  though  the  purchaser  takes  it  on 
this  representation,  —  still,  if  he  measures  it  out  to  the  buyer, 
the  measure  is  a  token,  and,  being  false,  he  commits  a  crim- 
inal cheat^  "  The  reason"  of  the  distinction,  said  Wilmot, 
J.,  is,  that  in  the  former  case  "  it  is  in  everybody's  power  to 
prevent  this  sort  of  imposition ;  whereas  a  false  measure  is  a 
general  imposition  upon  the  pubUo  which  cannot  be  well 
discovered.*'* 

• 
§  121.  Again,  if  a  man  fraudulently  effects  a  purchase,  by 
drawing  and  delivering  in  payment  his  check  on  a  bank  in 
which  he  keeps  no  account,  he  thus  merely  puts  his  false 
representation  in  writing,  the  check  is  no  token,  and  he  is 
not  indictable;'  but  if  a  baker  of  bread  for  the  army  of  the 
United  States  puts  on  his  barrels  of  bread  marks  of  weight 
which  are  false,  whereby  the  public  is  defrauded,  he  commits 
the  crime.*  Says  Mr.  East :  "  Wilders,*  a  brewer,  was  in- 
dicted for  a  cheat  in  sending  to  one  Hicks,  a  publican,  so 
many  vessels  of  ale,  marked  as  containing  such  a  measure, 
and  writing  a  letter  to  Hicks  assuring  him  that  they  did  con- , 
tain  that  measure,  when  in  fact  they  did  not  contain  such 
measure,  but  so  much  less,  etc.  The  indictment  was  quashed 
upon  motion,  as  containing  no  criminal  charge.  Yet  this 
was  thought  by  the  court  in  Rex  v.  Wheatley,^  a  strong"  case ; 


>  2  East  P.  C.  820;  People  o.  Gates,  IB  Wend.  811,  319;  Finkney's  case, 
2  East  P.  C.  818,  820;  Rex  v.  Bnrgaine,  1  $d.  409;  Commonwealth  v. 
Warren,  5  Mass.  72,  73. 

'  Bex  V.  Osbom,  3  Bur.  1697. 

*  Rex  V.  Jackson,  8  Camp.  370;  Rex  v.  Lara,  2  Leach,  4th  ed.  647, 
2  East  P.  C.  819,  827,  6  T.  R.  565 ;  Rex  v.  Wavell,  1  Moody,  224. 

«  Respubiica  v.  Powell,  1  Dall.  47.  See  also  The  State  v.  Wilson,  2 
Const  N.  8.  185,  139. 

*  Rex  V.  Wilders,  cited  by  Lord  Mansfield  in  2  Bur.  1128. 

*  Rex  V.  Wheatley,  1  W.  Bl.  273,  2  Bur.  1125,  Bennett  &  I{eard  Lead. 
CaB.1. 

8*  [89] 


§  122  spEciFia  Offences.  [book  vn. 

and  Mr.  Justice  Foster  doubted  it,  because  he  considered  that 
the  ve^els,  being  marked  as  containing  a  greater  quantity 
than  they  really  did,  were,  fake  tokens.  Possibly,  however, 
the  court  in  deciding  the  case  of  Wilders  thought,  that  those 
marks,  not  having  even  the  semblance  of  any  public  author- 
ity, but  being  merely  the  private  marks  of  the  dealer,  did  in 
effect  resolve  themselves  into  no  more  than  the  dealer's  own 
affirmation  that  the  vessels  contained  the  quantity  for  which 
they  were  marked."^  There  is  abundant  principle,  in  the 
criminal  law,  for  a  distinction  between  a  mark  put  on  a  par- 
ticular package,  for  a  particular  individual,  and  a  brand  or 
mark  on  a  package  to  be  cast  into  the  open  market,  to  mis- 
lead the  public  generally.* 

■ 

§  122.  While  if,  on  the  one  hand,  a  man  draws  his  own 
check  on  a  bank  where  he  has  no  deposit^  he  merely  writes  a 
falsehood,  as  just  explained;^  yet  if,  on  the  other  hand,  he  pays 
for  an  ^icle  he  is  purchasing,  in  the  paper  of  another  man, 
representing  the  paper  to  be  good,  when  he  knows  it  is  value- 
less, this  paper  is  a  false  token,  and  he  is  indictable  for  the 
cheat  Accordingly  we  saw  in  the  previous  volume,*  that 
forgery  itself,  at  common  law,  is  but  a  common  law  cheat, 
•  or  attempt  to  cheat;  this  form  of  the  offence  having  been 
distinguished  from  the  other,  under  the  separate  name  of 
forgery.  And  so  if  one  obtains  money  or  goods,  on  a  piece 
of  paper  purporting  to  be  a  bank-note,  when  he  knows  there 
is  no  such  bank;^  or  obtains  it  when,  there  being  such  a 
bank,  the  bill  is  within  his  knowledge  counterfeit,  as  having 
the  name  of  a  fictitious  cashier  countersigned  to  it;^  or 
worthless,  as  being  in   blank,  the  signatures  of  the  bank 

»  2  East  P.  C.  819,  820. 

•  See  Vol.  I.  §  825,  326,  348,  352,  358,  403-405. 
«  Ante,  §  121. 

*  Vol.  I.  §  428.     . 

*  Commonwealth  r.  Speer,  2  Va,  Cas.  65 ;  The  State  r.  Patillo,  4  Hawks, 
848. 

•  Comnfbn wealth  r.  Boynton,  2  Mass.  77.    And  see  Reg.  ».  Philpotts,  1 
Car.  &  K.  112. 
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officers  not  being  attached  thereto,  and  the  defect  not' obvi- 
ous on  account  of  the  bill  having  been  much  worn;^  or 
obtains  it  on  a  bill  otherwise  false  ;^  he  commits  a  common 
law  cheat  And  probably  he  does  so,  if  he  knowingly  passes 
for  value  a  genuine  note  of  a  broken  bank,  the  note  being 
therefore  worthless,  though  this  point  appears  not  to  be  abso- 
lutely decided.^  Such  a  case,  however,  is  within  the  statutes 
against  getting  money  or  goods  by  false  pretences.^ 

§  123.  So  while,  a^  we  have  seen,^  if  one  procures  money 
or  goods  of  another,  on  the  false  oral  representation  of  h9,v- 
ing  been  sent  for  them,  he  is  not  indictable  at  common  law, 
on  account  of  there  being  no  token ;  yet,  if  he  presents  a 
piece  of  paper,  which  purports,  falsely,  to  be  an  order  from 
such  other,  this  paper  is  a  token,  and  he  may  be  held  for 
a  criminal  cheat.»  And  when  a  man,  committed  to  jail 
under  an  attachment  for  a  contempt  in  a  civil  cause,  coun- 
terfeited  a  pretended  discharge,  as  from  his  creditor  to  the 
sheriff  and  jailer,  and  also  an  affidavit  thereto  annexed; 
whereby  he  procured  his  release  from  custody ;  the  English 
judges  held  him  guilty  of  a  common  law  misdemeanor, 
though,  under  the  circumstances,  if  the  order  had  been  genu- 


'  The  State  v.  Grooms,  5  Strob.  158,  decided  on  the  South  Carolina  act 
of  1791,  a^^ainst  cheating  and  swindling,  which  act  the  couft  construed  as 
being  in  affirmance  of  the  common  law.  The  words  of  the  statute  are :  "  Any 
person  who  shall  overreach,  cheat,  or  defraud,  by  any  cunning,  swindling 
acts  and  devices,  so  that  the  ignorant  or  unwary  may  be  deluded  thereby, 
out  of  their  money  or  property,  shall  forfeit,''  etc.  And  the  court  held,  that 
it  is  swindling,  within  this  enactment,  to  obtain  horses  from  an  ignorant  man, 
by  threats  of  a  criminal  prosecution,  and  also  by  threats  of  his  life.  The 
State  t*.  Vaughan,  1  Bay,  282 ;  but  not  swindling  to  sell  a  blind  horse  as  a 
sound  one.    The  State  v.  Delyon,  1  Bay,  353. 

*  The  State  v.  Stroll,  1  Rich.  244  ;  The  State  v.  Fatillo,  4  Hawks,  348 ; 
Lewis  V.  Commonwealth,  2  S.  &  R.  551. 

*.  Rex  V.  Flint,  Russ.  &  Ry.  460. 

*  Commonwealth  v.  Stone,  4  Met.  43  ;  Rex  v,  Spencer,  3  Car.  &  P.  420 ; 
Post,  /*/.  False  Pretences. 

»  Ante,  §  119. 

*  Reg.  r.  Thorn,  Car.  &  M.  206. 

[91] 


§  125  SPECIFIC  OFFENCES.  [BOOK  TIL 

ine,  it  would  have  been  a  mere  nullity,  not  authorizing  the 
sheriff  or  his  officer  to  set  the  person  at  liberty.^ 

§  124.  Moreover,  whatever  may  be  the  doctrine  in  regard 
to  a  man's  marking,  himself,  the  weight  or  measure  of  an 
article  on  the  package  of  it  which  he  sells  to  a  particular  pur* 
chaser,^  generally  if  he  cheats  in  trade  by  knowingly  vending 
or  thrusting  into  the  market  goods  with  false  stamps  upon 
them,  he  violates  this  branch  of  our  law,  such  packages,  with 
their  marks,  being  deemed  false  tokens :  ^^  As  in  Edwards' 
case,"*  says  Mr.  East,*  "where  cloth  was  sold  with  Al- 
neager's  seal  counterfeited  thereon ;  or,  as  in  Worrell's  case,'^ 
where  there  was  a  general  seal  or  mark  of  the  trade  on  cloth 
of  a  certain  description  or  quality,  which  was  deceitfully 
counterfeited."  An  examination,  in  Tremaine,  of  the  indict- 
ments in  the  two  cases  thus  referred  to  by  Mr.  East,  shows 
that  in  both  of  them  the  defendants  themselves  counterfeited 
and  put  on  the  marks,  which  were  of  a  somewhat  public 
nature,  and  then  sold  the  articles  to  the  public  generally.^ 

• 

§  125.  There  is  another  class  of  cases,  in  which  only  the 
breadth  of  a  hair  lies  between  the  indictable  and  the  unin- 
dictable. Thus  we  have  seen,  that  to  get  money  of  a  man 
under  the  mere  false  assertion  of  having  been  sent  for  it  by 
a  third  person,  does  not  amount  to  this  cheat,  ^  —  a  doctrine 
which  seems  to  apply  to  all  cases  of  falsely  assuming  to  act 
for  another;^  although  such  false  assumption  may  furnish 
ground  for  an  indictable  conspiracy.^     Yet  Jn  the  English 


Bex  V.  Fawcett,  2  East  P.  C.  862. 
Ante,  §  121. 

Rex  V.  Edwards,  Trem.  P.  C.  103. 

2  East  P.  C.  820.    And  see  People  v.  Gates,  13  Wend.  311,  819. 
Rex  V.  Worrell,  Trem.  P.  C.  106. 
And  see  ante,  §  121. 
Ante,  §  119. 

See  Reg.  v.  White,  2  Car.  &  K.  404, 1  Den.  C.  C.  208. 
Rex  V.  Heve/,  1  Leach,  4th  ed.  229,  Russ.  &  Rj.  407,  note,  2  East  P. 
C.856. 
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books  we  find  a  case,  where  an  indentured  apprentice  got 
himself  enlisted  as  a-  soldier,  and  so  obtained  the  king's 
bounty,  on  the  false  representation  of  there  being  no  impedi- 
ment ;  for  which  he  was  indicted  at  common  law  and  con- 
victed ;  and,  though  the  conviction  was  held  bad  because  the 
indentures^ were  not  duly  proved,  no  doubt  was  raised  of  the 
act  being  a  crime.^  The  proposition  is  certainly  a  nice  one, 
that  the  boy  was  himself  a  token ;  and,  appearing  without 
his  indentures,  a  false  token  ;  yet  probably  this  case  has 
sufficient  foundation  of  principle.  When  one  tells  a  bare 
lie,  the  person  is  put  upon  his  inquiry;  when  he  presents 
a  token  or  symbol,  the  person  looks  at  that.  The  boy 
showed  himself;  and  by  appearing  without  master  or  inden- 
tures, apparently  free,  forestalled  inquiry.  And  there  is  an 
old  case,  in  which  an  indictment  against  one  for  falsely  rep- 
resenting himself  to  be  a  merchant,  and  producing  a  com- 
mission as  such,  whereby  he  obtained  another's  goods,  was 
sustained.^ 

§  126.  False  Personation,  And  this  leads  to  the  further 
inquiry,  how  far  the  common  law  makes  it  criminal  to  cheat 
by  falsely  personating  another.  In  England  there  are  at 
present  statutes  regulating  this  subject;^  so  there  is  one  in 
Massachui^tts,  making  the  obtaining  of  goods  in  this  way 
larceny;*  and  no  doubt  similar  enactments  exist  in  other 
States.  Likewise  a  falsQ  representation  of  one's  personality, 
or  using  a  fictitious  name,  may  be  within  the  statutes  against 


^  Bex  V.  Jones,  1  Leach,  4th  ed.  1 74,  2  Ea5t  P.  C.  822.  The  punishment^ 
in  this  case,  seems  to  have  been  provided  for  by  statute ;  but,  as  stated  in 
the  text,  the  indictment  was  at  common  law.  This  is  the  true  procedure  in 
such  cases.  Vol.  L  §  95.  See  also,  as  illustratiye,  Bex  t*.  Hanson,  Say. 
229. 

'  Bex  V,  Covers,  Say.  206. 

'  2  East  P.  C.  1004 ;  2  Buss.  Crimes,  Grea.  Ed.  540;  Vol.  I.  §  519 ;  Bex 
V.  Cramp,  Buss.  &  By.  327 ;  Bex  v.  Parr,  1  Leach,  4th  ed.  434,  2  East  P.  C. 
1005 ;  Bex  v.  Brown,  2  East  P.  C.  1007. 

1^*  Mass.  B.  S.  c.  126, 1 31.    So  the  words  are ;  but  the  construction  would 
probably  make  the  act  a  species  of  false  pretence. 
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employing  false  pretences  to  obtain  goods.'^  In  an  old  case, 
the  court  refused  to  quash  an  indictment  against  a  woman, 
for  getting  board  and  lodging  by  falsely  affirming  herself  to 
be  single,  and  of  the  name  of  Fuller,  when  she  was  mar« 
ried,  and  of  the  name  of  Hanson.  And  Ryder,  C.  J.,  said, 
^  We  are  inclined  to  the  opinion,  that  the  in<^ctment  is 
good."* 

§  127.  Mr.  Grabbett  observes :  ^^  K  a  minor  go  about  the 
town,  and,  pretending  to  be  of  age,  defraud  many  persons  by 
taking  credit  for  quantities  of  goods,  and  then  insist  on  his 
nonage,  the  person  injured  may  prosecute  him  as  a  common 
cheat"'  But  this  is  put  somewhat  upon  the  repetitions  of 
the  act,  and  the  numbers  injured.^  Mr.  East  likewise  seems 
to  consider  frauds  by  false  personatiAg  to  be  indictable  at  the 
common  law,  though  in  most  of  the  cases  actually  reported 
there  was  a  conspiracy.^  The  only  case  which  he  cites,  how- 
ever, other  than  of  conspiracy,  is  Dnpee's,^  where  the  court 
refused  to  quash  an  indictment  charging,  that  he  personated 
one  A.  B.,  clerk  to  H.  H.,  a  justice  of  the  peace,  with  intent 
to  extort  money  from  several  persons,  in  order  to  procure 
their  discharge  from  certain  misdemeanors  for  which  they 
stood  committed:  And  he  observes:  '^It  might  probably 
have  occurred  to  the  court,  that  this  was  something  more 
than  a  bare  endeavor  to  commit  a  fraud  by  means  of  falsely 
personating  another  ;  it  was  an  attempt  to  poUate  and  ren* 


1  Commonwealth  v.  Drew,  19  Pick.  179. 

'  Bex  V,  Hanson,  Say.  229.  **  There  ia  a  precedent  of  an  indictment 
against  a  married  woman  for  pretending  to  be  a  widow,  and  as  such  execut- 
ing a  bail-bond  to  the  sheritiT  for  one  arrested  on  a  bulable  writ  This  per- 
haps was  considered  as  a  fraud  upon  a  public  officer  in  the  course  pf  justice." 
2  East  F.  C.  821.  The  precedent  is  in  Bex  v.  Blackbottrne,  Trem.  P.  C. 
101. 

*  1  Gab.  Crim.  Law,  204,  205,  referring  to  BarL  100. 

*  See  ante,  §  121. 

*  2  East  P.  C.  1010.    And  see  Vol.  L  §  365, 484. 

*  Dupee's  case,  2  Sess.  Cas.  11.   . 
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dor  odions  the  public  justice  of  the  kingdom,  by  making  it  a 
handle  and  pretence  for  corrnpt  practices."  ^ 

§  128.  Perhaps  the  true  view  may  be,  that  if  a  man 
merely  says  he  is  Mr.  So-and-so,  another  person,  he  cannot 
be  deemed  a  false  token  or  symbol  of  such  person ;  but 
otherwise  if  he  puts  on  apparel  representing  him,  or  changes 
his  appearance,  or  does  any  thing  which  amounts  to  what  is 
figuratively  called  holding  out  false  colors. 

^  129.  Misreadinff  a  Writings.  Another  case,  very  near 
the  line  dividing  the  indictable  and  unindictable,  is  that  of 
obtaining  the  signature  pf  an  illiterate  person  to  an  instru- 
ment, by  reading  it  to  him  falsely.  Ordinarily  when  one 
feads  a  writing  to  another  who  executes  it  on  his  confidence 
in  the  reading,  he  is  not  indictable  for  a  cheat,^  and  he  never 
is  for  a  forgery,'  foagb  the  reading  was  corruptly  wrong, 
made  so  with  a  view  to  defiraud.  ^  But  the  doctrine  has  been 
strongly  insisted  on,  that  where  the  person  executing  the  writ- 
ing is  unable  to  read  it  himself,  and  trusts  to  the  other,  this 
cucumstance  completes  the  act  as  a  common  law  cheat.* 

§  130.  The  Token  as  Public  or  not  «  Besides  the  prin- 
ciples already  adverted  to,  there  is  another  one  which  was 
mentioned  in  the  previous  volume.  The  token  must  be 
of  such  a  nature,  that,  according  to  the  necessary  customs 
and  order  of  society,  every  man  is  supposed  to  place  con- 
fidence in  it ;  while,  on  the  other  band,  it  need  not  be,  as 
some  of  the  cases  seem  to  imply,  of  a>.  public  character.^ 
The  statute  of  33  Hen.  8,  c.  1,  §  1,^  expressly  uses  the  words 

^  2  East  P.  C.  1010,  1011.    And  see  2  Buss.  Crimes,  Grea.  £d.  589, 
540. 
'  The  State  r.  Justice,  2  Dev.  199. 
«  VoL  I  §  432.    • 

•  Vol.  I.  §  432 ;  BSll  v.  The  State,  1  Yerg.  76;  1  Hawk.  P.  C.  Curw.  ed. 

318,  §  1. 
»  VoL  L  §  433. 

*  Ante,  §  117. 
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^^  privy  false  token  ;"  so  that,  whatever  doubt  on  this  point 
may  have  existed  before  its  enactment,  there  should  be 
none  now.^  Yet  there  seems  no  ground  of  question  concern- 
ing the  more  ancient  common  law ;  for,  besides  the  various 
tokens  mentioned  in  the  foregoing  sections,  whereof  most  are 
jDrivate,  we  have  the  playing  with  false  dice,  always  held  to 
be  an  indictable  cheat^  To  say  that  dice  are  public  tokens 
is  absurd.  We  have  also,  as  further  illustr^ions,  the  special 
common  law  cheat  of  forgery ,2  wherein  it  is  expressly  decided 
that  the  instrument  need  not  be  public ;  ^  and  the  analogy  of 
conspiracies,  w^hich  rest  on  the  same  principle.^  Therefore 
we  cannot  easily  recognize,  only  as  matter  of  authority,  th? 
correctness  of  a  proposition  laid  down  in  one  or  two  States, 
that  the  promissory  notes  of  individuals,  differing  from  those 
of  banks,^  are  not  tokens  of  a  kind  to  render  Indictable  the 
act  of  cheating  by  them,  when  the  party  represents  them  to 
be  genuine  and  valuable,  he  knowing  Jhem  to  be  other- 
wlse.7 

§  131.  Apparent  Legal  Validity.  When  the  false  token 
employed  is  a  written  instrument,  it  need  not  be  such  as,  if 
genuine,  would  be  of  legal  validity.^  The  rule  is  other- 
wise in  forgery  ;  ^  qjr,  rather,  this  class  of  common  law  cheats 
is  not  included  in  the  separate  division  of  the  offence  of 


^  Sec  1  Hawk.  P.  C.  Curw.  ed.  p.  220,  221 ;  Anonymous,  6  Mod.  105, 
note. 

'  Anonymous,  6  Mod.  105 ;  Anonymous,  7  Mod.  40 ;  McKean,  C.  J.,  in 
Respublica  v.  Teiscber,  1  Dall.  335,  338 ;  Savage,  C.  J.,  in  People  v.  Gates, 
13  Wend.  811,  319. 

'  See  ante,  §  122. 

•  Vol.  I.  §  433. 

•  Post,  tiu  Conspiracy. 

•  Ante,  §  122. 

»  The  State  r.  Patillo,  4  Hawks,  348 ;  The  State,  jo.  Stroll,  1  Rich. 
244. 

•  Rex  r.  Fowle,  4  Car.  &  P.  692 ;  Rex  v.  Fawcett,  2  East  P.  C.  862.  And 
see  post,  Conspiracy. 

•  Vol.  I.  §  423  post,  iU,  Forgery. 
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cheat,  known  as  before  explained,^  under  the  name  of  forg* 
ery. 

11.  Nature  of  the  Fraud  accomplished. 

§  132.  One  of  the  most  obvious  propositions  under  the  pres- 
ent subdivision  is  this,  that  the  person  defrauded  must  have 
acted  on  his  confidence  in  the  token  or  symbol  employed, 
to  constitute  the  complete  cheat  in  distinction  from  a  mere 
indictable  attempt  to  cheat.  If  the  false  device  were  used, 
but  he  withheld  belief  in  it,  and  yielded  what  was  asked 
from  other  considerations,  there  was  no  cheat  by  means 
of  the  device,  though  such  cheat  was  attempted.^  The 
authorities  we  have,  relating  to  this  point,  are  cases  decided 
under  the  statutes  of  false  pretences;  to  which  title  the 
reader  is  referred  for  many  points  applicable^also  under  this 
one.' 

§  133.  The  statute  of  33  Hen.  8,  c.  1^  §  1,  before  quoted,^ 
has  the  words,  "  obtain,  etc.,  ant/  money^  g'oods,  chattels,  jetbels^ 
or  other  thirds ;  "  and  obviously  there  may  be  cheats  which 
do  not  come  within  these  words.  How  much  broader  the 
more  ancient  common  law  is  than  the  statute,  in  this  respect, 
and  where  the  boundary  line  runs,  are  questions  on  which 
we  have  little  light  Hawkins  says :  "  It  seemeth,  that  those 
[cheats]  which  are  punishable  at  common  law,  may,  in  gen- 
eral, be  described  to  be  deceitful  practices,  in  defrauding  or 
endeavoring  to  defraud  another  of  his  known  right,  by  means 
of  some  artificial  device,  contrary  to  the  plain  rules  of  com- 
mon honesty :  as  by  playing  with  false  dice ;  ^  or  by  causing 
an  illiterate  person  to  execute  a  deed  to  his  prejudice,  by 
reading  it  over  to  him  in  words  different  from  those  in  which 


^  Ante,  §  122. 

*  See  Commonwealth  r.  Davidson,  1  Cash.  33 ;  Rex  v.  Dale,  7  Car.  &  P. 
352;  People  v.  Stetson,  4  Barb.  151 ;  People  r.  Hajnes,  14  Wend.  54^. 

'  Post,  tit.  False  Pbetsnces. 

*  Ante,  §117. 

*  Ante,  §  ISO. 
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it  was  written ;  ^  or  by  persuading  a  woman  to  execute  writ- 
ings to  another,  as  her  trustee,  upon  an  intended  marri^gei 
which  in  truth  contained  no  such  thing,  but  only  a  warrant  of 
attorney  to  confess  a  judgment,  etc. ;  or  by  suppressing  a  will ; 
or  by  levying  a  fine  in  another's  name,  or  suing  out  an  execu- 
.tion  upon  a  judgment  for  him,  or  acknowledging  an  action  in 
his  name,  without  his  privity,  and  against  his  will."  *  We 
may,  doubtless,  derive  some  light  on  this  point  by  constdting 
the  title  Conspiracy ;  ^  because  probably  any  injury  to  another 
for  which  conspirators  are  indictable,  is  sufficient  to  constitute 
a  criminal  cheat,  when  effected  by  a  false  symbol  or  token.^ 

III.   Public  Cheats, 

§  134.  It  is  obvious,  in  respect  to  such  cheats  as  are  before 
described  in  this  chapter,  that  they  are  no  less  indictable 
when  levelled  against  many  than  against  one.  Indeed,  if 
numbers  are  injurqfl,  the  criminality  of  the  act  may  be 
theiiby  increased.^  But,  aside  from  this  proposition,  Russell,^ 
East,^  and  some  other  writers®  include,  under  the  head  of 
cheats,  various  offences  in  the  nature  of  frauds  against  public 
justice ;  ^  and  such  misconduct  as  rendering  false  accounts,  by 
persons  in  office ;  ^^  and  such  nuisances  as  thrusting  into  the 
market  unwholesome  provisions,  or  supplying  them  to  pris- 
oners  of  war ;  ^^  and  such  private  injuries  as  malpractice  by 


*  Ante,  §  129. 

*  Hawk.  P.  C.  Curw.  Ed.  p.  318,  §  1. 

*  Post,  tit.  Conspiracy. 

*  And  see  Rex  v.  Petti t,  Jebb,  151 ;  Bex  v.  Blacket,  7  Mod.  39  ;  Anony- 
mous,  Comb.  16. 

'  See  ante,  §  121,  and  reference  at  the  end  of  the  section. 

*  2  Russ.  Crimes,  Grea.  Ed.  275. 
'  2  East  P.  C.  821. 

^  See  1  Gab.  Crim.  Law.  201 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  322. 

*  2  Buss.  Crimes,  Grea.  Ed.  275 ;  2  East  P.  C.  821. 
>^  2  Buss.  Crimes,  Grea.  Ed.  275. 

"  2  East  P.  C.  821 ;  2  Buss.  Crimes,  Grea.  Ed.  276 ;  1  Hawk.  P.  C.  Curw. 
Ed.  p.  322. 
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a  physician.^  Mr.  Russell  even  places  under  this  head  the 
indictable  offence  of  spreading  false  news.^  But  while  there 
is  nothing  gained  by  undertaking  to  be  too  nicely  philosoph* 
ical  in  our  division  of  subjects  in  the  criminal  law,  still  it  is  a 
little  loose  to  contemplate  all  these  indictable  wrongs  as 
cheats. 

§  135.  We  should,  however,  remember  the  general  propo- 
sition, that  one  may  make  himself  criminal  by  personating 
an  officer  and  thus  committing  a  fraud,^  or  by  taking  advan- 
tage of  a  public  trust  or  confidence,*  when  he  would  not  be 
so  if  he  had  accomplished  the  same  wrong  in  some  other 
way.  "  Thus  where  Bembridge  and  Powell  were  indicted  for 
enabling  persons  to  pass  their  accounts  with  the  pay  officer 
in  such  a  way  as  to  enable  them  to  defraud  the  government, 
it  was  objected  that  it  was  only  a  private  matter  of  account, 
and  not  indictable ;  but  the  court  held  otherwise,  as  it  related 
to  the  public  revenue."^ 

IV.  Concluding^  Points. 

§  136.  In  the  previous  volume,  we  had  occasion  to  con- 
sider the  general  rule  with  its  limitations,  as  applicable  to  all 
forms  of  crime,  "  that  a  criminal  party  may  be  holden  for  any 
offence,  great  or  small,  of  whatever  nature,  which  can  be 
legally  carved  out  of  the  transaction.  He  is  not  to  elect,  but 
the  prosecuting  power  is."®  On  this  principle,  if  a  man  com- 
mits a  cheat,  yet  if  his  act  at  the  same  time  amounts  to  an 
offence  of  another  name,  he  may  still  be  indicted  for  the 


>  2  Bvss.  Crimes,  Grea.  Ed.  277 ;  1  Gab.  Grim.  Law,  203,  204. 

*  2  Rusfl.  Crimes,  Grea.  £d.  278. 
»  VoL  L  §  434. 

*  Rex  V.  Bower,  Cowp.  323 ;  2  East  P.  C.  821. 

*  1  Gab.  Crim.  Law,  204,  referring  to  Eex  v.  Bembridge,  cited  6  East, 
136. 

*  Vol.  L  §  586. 
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cheat,  provided  the  power  which  prosecutes  him  so  chooses. 
The  limitation  to  this  proposition  is,  that  generally  the  same 
precise  act  cannot  be  both  a  felony  and  a  misdemeanor.^ 
Now  a  cheat  is  a  misdemeanor;^  and  if  a  particular  act, 
coming  fully  within  the  definition  of  a  cheat,  is  such  as  the 
law  makes  also  a  felony,  the  indictment  must  be  for  the 
felony.'  . 

§  137.  With  this  view,  let  us  advert  to  a  distinction  be- 
tween larceny  and  cheat  When  a  man,  by  false  tokens,  gets 
another  to  deliver  to  him  goods  which  he  intends  to  appro- 
priate to  his  own  use,  he  commits  larceny,  if  the  understand- 
ing is  that  only  the  possession,  and  not  the  property  in  the 
goods,  is  to  pass ;  and  he  cannot  therefore  be  indicted  for  the 
misdemeanor  of  a  cheat.  But  if  the  understanding  is  that 
the  property  in  them  is  to  pass,  he  is  indictable  for  the  cheat, 
yet  not  for  larceny.  The  same  principle  applies  to  the  statu- 
tory offence  of  obtaining  goods  by  false  pretences,^  except 
wh^re  the  difficulty  is  expressly  removed  by  the  statute,  as  at 
present  in  England  by  Stat  7  and  8  Geo.  4,  c.  29,  §  53. 

§  138.  A  cheat  being  a  misdemeanor,  it  is  punishable  in 
the  way  explained  in  the  previous  volume.^ 

§  139.  Attempts.  We  have,  in  the  books,  little  concerning 
attempts  to  cheat,  where  the  fraud  is  not  actually  effected. 
But  certain  kinds  of  these  attempts  are  included  in  the 
separate  offence  of  forgery ;  ®  and  there  can  be  no  doubt,  that, 
generally,  there  may  be  indictable  attempts  to  commit  this 


»  Vol.  I.  §551.  • 

•  2  East  P.  C.  888. 

'  See  this  illustrated  Vol  L  §  551.    And  see  Bex  v.  O'Biian,  7  Mod. 
878. 

•  Vol.  I.  §  481,  483 ;  2  East  P.  C.  816 ;  1  Hale  P.  C.  506,  816. 

•  Vol.  I.  §  621,  626-681 ;  2  East  P.  C.  888. 

•  Vol.  I.  §  428. 
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crimey  as  weU  as  any  other.^  The  principles  on  this  subject 
are  laid  down  under  the  head  of  Attempts,  in  the  previous 
volume.* . 


*  And  see  Beg.  v.  Marsh,  1  Den.  C.  C.  505,  Temp.  &  M.  192,  3  New  Seas. 
Cas.  699, 13  Jur.  1010;  Bex  v.  Bryan,  2  Stra.  866. 

*  YoL  L  S  310  et  seq. 


COMPOUNDING  CBIME.    See  VoL  I.  §  501-506. 
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CHAPTER  XVIL 


CHILD  MUBDER. 


§  140.  The  facility  with  which  the  life  of  an  infant  at 
birth  is  extinguished,  and  the  temptation  to  take  it  away, 
especially  in  cases  of  bastards,  has  led  to  the  enactment  of 
statutes  both  in  England  and  in  some  of  the  States  of  this 
country,  as  well  as  in  Scotland,  for  the  protection  of  the 
infant  By  Stat.  21  Jac  1,  c.  27,  it  is  provided,  '^  that  if  any 
woman  be  delivered  of  any  issue  of  her  body,  which  being 
born  alive  should  by  the  laws  of  this  realm  be  a  bastard; 
and  that  she  endeavor  privately,  either  by  drowning  or  secret 
burying  thereof  or  any  other  way,  either  by  herself  or  'the 
procuring  of  others  so  to  conceal  the  death  thereof  as  that  it 
may  not  come  to  light  whether  it  were  born  alive  or  not,  but 
be  concealed ;  in  every  such  case  the  said  mother  so  offending 
shall  suffer  death,  as  in  case  of  murder,  except  she  can  prove 
by  one  witness  at  the  least,  that  the  child  whose  death  was 
by  her  so  intended  to  be  concealed  Was  born  dead."  ^ 

§  141.  At  the  present  time  this  act  is  in  England  super- 
seded by  Stat  9  Geo.  4,  c.  31,  §  14,  which  provides,  ^'  that  if 
any  woman  shall  be  delivered  of  a  child,  and  shall  by  secret 
burying  or  otherwise  disposing  of  the  dead  body  of  the  said 
child,  endeavor  to  conceal  the  birth  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  etc. ;  and  it  shall 
not  be  necessary  to  prove  whether  the  child  died  before,  at, 


^  See,  for  this  statute  and  expositions  thereon,  1  East  P.  C.  228.  And 
see  2  Hale  P.  C.  288 ;  1  Kuss.  Crimes,  Grea.  Ed.  572 ;  Archb.  New  Crim. 
Proced.  297. 

[  102  ] 


CHAP.  XVn.]  CHIEJ)  mjRDER.  §  144 

or  after  its  birth."  ^  The  act  now  in  force  in  Scotland, — 49 
Geo.  3,  c.  14, — which  takes  the  place  of  the  old  Scotch  law, 
is  more  broad  than  the  English ;  declaring,  that  if  any  woman 
^  shall  conceal  her  being  with  child,  during  the  whole  period 
of  her  pregnancy,  and  shall  hot  call  for,  or  make  use  of,  help 
or  assistance  in  the  birth,  and  if  the  child  shall  be  found  dead 
or  missing,  the  mother  being  lawfully  convicted  thereof  shall 
be  imprisoned  for  a  period  not  exceeding  two  years."  ^ 

§  142.  The  American  enactments  difier  from  each  other ; 
but  the  prevailing  form  is  substantially  that  adopted  in  Mas- 
sachusetts ;  namely,  '<  If  any  woman  shall  conceal  the  death 
of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a 
bastard,  so  that  it  may  not  be  known  whether  such  issue  was 
born  alive  or  not,  or  whether  it  was  not  murdered,  she  shall 
be  punished,"  etc.^  The  reader  will  perceive,  that  this  en- 
actment is  very  nearly  a  copy  of  Stat  21  Jac.  1,  c.  27,  before 
quoted ;  while  yet  it  so  differs  from  it  as  to  render  a  follow- 
ing of  the  interpretations  given  to  that  enactment  a  little 
unsafe. 

§  143.  The  date  of  Stat  21  Jac.  1,  c.  27,  is  sufficiently 
early  to  make  it  common  law  in  the  greater  part  of  the 
States.^  And  though  the  Pennsylvania  judges  do  not  include 
it  in  their  list,^  Kilty  says  it  was  received  in  Maryland,  and 
the  convictions  under  it  in  early  times  were  numerous.*  The 
legislation,  however,  of  most  of  the  States  has  rendered  this 
question  one  of  little  practical  importance. 

§  144.  Concealment  of  the  Death.  The  principal  matter  of 
difficulty,  under  the  English  and  American  enactments,  is. 


'  See  1  Boss.  Crimes,  Grea.  £d.  571. 

'  1  Alison  Crim.  Law,  158 ;  Brown's  case,  1  Swinton,  482. 

»  B.  S.  c.  130,  §  6. 

*  Vol.  L  §  13. 

*  Beport  of  Judges,  3  Binn.  595,  623. 

*  Kilty  Beport  of  Statutes,  172. 
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what  concealment  of  the  death  is  sufficient.  But,  on  this 
point,  we  can  derive  few  general  doctrines  from  the  decisions, 
which  turned  each  on  the  particular  phraseology  of  the  statute 
on  which  it  was  founded.  The  present  English  act  is  nar- 
rower in  its  terms  than  the  earlier  acts ;  ^  and  aU  of  them  dif- 
fer,  in  the  matter  now  before  us,  from  tiie  American  t>nes.  The 
authorities,  chiefly  English,  will  be  referred  to  in  a  note.^ 
There  seems,  however,  to  be  a  necessity  for  some  act  of  con- 
ceedment  to  be  performed  after  the  child  is  dead,  a  mere 
denial  of  its  birth  not  being  enough.^ 

§  145.  Other  Points.  The  concealment  of  the  death  seems 
not  to  be  alone  sufficient,  but  the  case  must  come  fully  within 
the  mischief  to  be  remedied  by  the  statute.*  There  is  no 
necessity  the  child  should  have  been  born  alive.^ 


^  1  Buss.  Crimes,  Grea.  £d.  571,  note. 

*  Reg.  V.  Bird,  2  Car.  &  K.  81 7 ;  Bex  v.  Cornwall,  Buss.  &  By.  386 ;  Beg. 
V.  Goldthorpe,  2  Moody,  244, 1  Car.  &  M.  835 ;  Bex  v.  Snell,  2  Moody  k  B. 
44 ;  B^.  V.  Ash,  2  Moody  &  B.  294 ;  Beg.  v.  Jones,  2  Moody  &  B.  295, 
note;  Beg.  v.  Bell,  2  Moody  &  B.  294,  note;  Beg.  v.  Halton,  2  Moody  & 
B.  295,  note ;  Bex  v.  Higley,  4  Car.  &  P.  866 ;  Commonwealth  v.  Clark,  2 
Ashm.  105. 

*  Beg.  V,  Turner,  8  Car.  &  P.  755. 

*  Commonwealth  t^.  Clark,  2  Ashm.  105 ;  1  East  P.  C.  228 ;  Vol  L  §  141. 

*  Beg.  V.  Cornwall,  Buss  &  By.  336;  Beg.  v,  Wright,  9  Car.  &  P.  754. 
See  further  on  the  English  law,  Bex  v.  Maynard,  Buss.  &  By.  240 ;  Bex  o. 
Cole,  2  Leach,  4Ui  ed.  1095,  3  Camp.  371 ;  Bex  v.  Dobson,  1  Lewin,  43. 


COCKPIGHTING.    See  Gaming  ;  also  VoL  L  §  381. 
COIN.    See  Counterfeiting. 
COMMON  BABBATBY.    See  Barratbt. 
COMMON  GAMING-HOUSE.    See  Gamwg-Housiu 
COMMON  NUISANCE.    See  Nuisance. 
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CHAPTER  XVIII. 


COMMON  SCOLD.^ 


§  146.  Thb  offence  of  being  a  common  ecold  is  an  old  one 
cognizable  by  the  common  law.  It  is  a  particular  form  of 
nuisance.'  There  are  express  decisions  that  this  *'  branch  of 
the  common  law  has  been  received  in  this  country."  ^ 

§  147.  We  have  not  sufficient  adjudications  to  enable  us 
to  define  this  offence  with  certainty ;  but  probably  a  defini- 
tion substantially  correct  is  the  following :  A  common  scold 
is  one,  who,  by  the  practice  of  frequent  scolding,  disturbs  the 
repose  of  the  neighborhood.  We  have  seen,^  that  probably 
common  barratry  requires  always  three  distinct  acts  at  least ; 
but  whether  this  rule  applies  to  a  common  scold  is  uncertain 
on  the  authorities.  On  principle,  the  same  reason  seems  ap« 
plicable  to  the  one  case  as  to  the  other,  with  perhaps  this  small 
difference,  that,  as  a  single  act  of  barratry  is  more  injurious 
than  one  act  of  scolding,  there  might  appear  to  be  required  a 
less  number  of  repetitions  of  it  Yet  almost  the  only  light 
we  have  on  the  point  is  a  dictum  of  Buller,  J.,  who  said : 
^  In  the  case  of  a  common  scold,  it  is  not  necessary  to  prove 
the  particular  expressions  used ;  it  is  sufficient  to  prove  gen* 
erally  that  she  is  always  scolding."^     The  element  of  anger 


*  For  matter  nnder  tliis  head,  see  Yol.  L  §  400,  628. 

*  Vol.  L  §  400 ;  4  Bl.  Com.  168 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  69S,  695 ; 
1  Rufls.  Crimes,  Grea.  £d.  827. 

'  James  v.  Commonwealth,  12  S.  &  R.  220 ;  United  States  v.  Royall,  3 
Crancli  C.  C.  620. 

*  Ante,  §  59. 

*  J'Anson  v.  Stoart,  1  T.  R  748,  754.  And  see  Rex  v.  Foxby,  6  Mod.  11* 
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does  not  necessarily  enter  into  the  offence.^  But  the  indict- 
ment charges,  that  the  woman  is  a  common  scold ;  and  no 
other  words,  such  as  that  she  is  a  common  slanderer,  will 
do.2 

4 

§  148.  This  offence  is  a  misdemeanor,  punishable  under 
the  English  common  law  by  the  ducking-stool.^  But  in  the 
United  States,  fine  and  imprisonment  are  substituted.^ 


1  United  States  v.  Royall,  S  Cranch  C.  C.  620. 

*  Bex  17.  Foxby,  6  Mod.  U. 

'  YoL  I.  §  628 ;  1  Hawk.  F.  C.  Curw.  Ed.  p.  696,  §  14 ;  Bex  v.  Foxby, 
6  Mod.  11. 

«  Vol.  L  §  628;  James  v.  Commonwealdi,  12  S.  &  B.  220;  United  States 
V.  Boyall,  3  Cranch  C.  C.  620. 


COMPOUNDING  CRIME.    See  Vol.  I.  §  501-506. 

CONCEALED  WEAPONS.    See  Cabbyiko  Concealed  Weapons. 
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CHAPTER  XIX. 

CONSPIEACY. 

Sect.  14&~156.    Introdnctoiy  Views. 

156-164.    The  ElemeDt  of  the  Law  of  CombinationB. 
166-167.    The  Element  of  the  Law  of  Attempts.  •  ^ 

166-198.    Application  to  Particular  Relatione  and  Things  ;  as 
16d-182.    Defranding  Individuals. 
188-186.    Injoring  them  otherwise. 
187-192.    Disturbing  Course  of  Government  and  Justice. 
198.    Creating  Breaches  of  the  Peace. 
194.    Creating  Public  Nuisances,  etc. 
t96-198.    Injuring  both  the  Public  and  Individuals. 
199, 200.    Statutor^r  Conspiracies. 
201, 202.    Concluding  Points. 
• 

§  149.  A  CONSPIBAGT  is  a  corrupt  agreeing  together,  of  two 
or  more  persons,  to  do,  by  concerted  action,  something  un- 
lawful, either  as  a  means  or  an  end.  The  unlawful  thing 
must  be  such  as  would  be  indictable  if  performed  by  one 
alone ;  or,  not  being  such,  must  be  of  a  nature  to  be  particu- 
larly harmful  to  the  public,  or  to  some  individual,  by  reason 
of  the  combination.  When  the  injury  is  to  an  individual, 
the  combination  must  be  of  a  nature  to  place  the  conspira- 
tors on  an  Imfair  ground^  toward  him,  —  a  ground  which  one 
alone,  with  the  like  intent,  would  not  occupy ;  and,  whether 
to  an  individual  or  the  public,  it  must  be  of  sufficient  mag- 
nitude' for  the  law  to  notice. 

§  150.  The  foregoing  definition,  with  its  accompanying 
explanation,  conveys  as  good  an  idea  of  an  indictable  con- 

» •Vol.  I.  §  405.  «  VoL  I.  §  820-324. 
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spiraey  as  general  words  can  well  be  made  to  do ;  for  this 
offence  is  complicated  and  difficult  to  be  defined.  An  old 
English  statute,  33  Edw.  1,  Stat  2,  sometimes  cited  as  21 
Edw.  1,  undertook  a  definition  as  follows :  "  (Conspirators  be 
they  that  do  confeder  or  bind  themselves  by  oath,  covenant, 
or  other  alliance,  that  every  of  them  shall  aid  and  bear  the 
other  falsely  and  maliciously  to  indict  or  cause  to  indict,  or 
falsely  to  move  or  maintain  pleas;  and  also  such  as  cause 
children  within  age  to  appeal  men  of  felony,  whereby  they 
are  imprisoned  and  sore  grieved ;  and  such  as  retain  men  in 
the  country  with  liveries  or  fees  for  to  maintain  their  mali- 
cio^^enterprises,  and  to  drown  the  truth  ;^  and  this  extend- 
eth  as  well  to  the  takers  as  to  the  givers ;  and  to  stewards 
and  bailiffs  of  great  lords,  who  by  their  seignory,  office,  or 
power,  undertake  to  bear  or  maintain  quarrels,  pleas,  or  de- 
bates that  concern  other  parties  than  such  as  touch  the  estate 
of  their  lords  or  themselves."  This  statute,  the  reader  per- 
ceives, contains  no  negative  words,  and  %o,  on  principles 
already  mentioned,^  does  not  abrogate  any  thing  of  the  prior 
common  law;  but,  since  it  professes  merely  to  add  a  new 
provision  or  to  affirm  an  old  one,  it  leaves  whatever  was 
before  indictable  as  a  conspiracy,  indictable  still.^  It  is  of  a 
date,  unequivocally,  to  be  common  law  in  this  country,^ 
though  it  has  little  or  no  practical  effect  anywhere. 


'  These  last  five  words  are  not  in  Hawkins ;  neither  are  they  in  the  col- 
lections of  the  statutes  by  Pulton,  and  by  Ruffhead  and  by  Kckering,  who 
followed  Pulton ;  but  they  appear  in  the  translation  as  revised  by  the  Com- 
misuoners  of  Gea  JIL^  and  published  by  authority.  So,  also,  1  Williams 
Dig.  p.  109.  • 

•  Vol.  I.  §  89,  91, 100. 

'  The  State  r.  Buchanan,  5  Har.  &  J.  317 ;  The  State  v.  Norton,  3  Zab. 
33,  40,  42.  And  see,  as  illustrative,  Sydenham  v.  Keilaway,  Cra  Jac.  7, 
pi.  9. 

*  Vol.  L  §  11-13.  Kilty  enumerates  it  among  the  statutes  not  found  ap- 
plicable in  Maryland.  Kilty  Report  of  Statutes,  26.  But  the  Pennsyl- 
vania judges  say,  "  That  part  only  of  this  statute  is  in  force  which  relates 
to  <  conspirators,'  and  from  that  part  is  to  be  excepted  what  relates  to 
*  stewards  and  bailiffs  and  great  lords.' "  Report  of  Judges,  3  Binn.  505, 
608. 
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§  151.  Judges  and  legal  authors  now  commonly  define 
conspiracy  substantially  thus :  A  confederacy  of  two  or  more 
persons  to  accomplish  some  unlawful  purpose,  or  a  lawful 
purpose  by  unlawful  means.^  The  English  commissioners, 
in  their  report  oi  1843,  proposed  the  following  definition: 
"  The  crime  of  conspiracy  consists  in  an  agreement  of  two 
persons  (not  being  husband  and  wife),  or  more  than  two  per- 
sons,  to  commit  a  crime,  or  fraudulently  or  maliciously  to 
injure  or  prejudice  the  public  or  any  individual  person." * 
And  in  1848  they  proposed  an  abridged  form  of  the  defini- 
tion ;  thus,  "  The  crime  [etc.  as  before]  to  defraud  or  injure 
the  public  or  any  individual  person."^  The  definition  given 
by  us  does  not  diflfer  materially  frOm  these  several  definitions, 
but  it  is  believed  to  be  more  clear  and  exact. 

§  152.  That  conspiracy  is  an  ofTence  at  commo'n  law,  quite 
independently  of  the  statute  of  Edw.  L,  is  a  point  sufficiently 
established.^  But  it  is  of  a  nature  to  be  only  gradually  eluci- 
dated by  actual  adjudications ;  and,  though  the  facts  of  some 
cases,  and  the  subordinate  principles  mentioned  in  them,  may 
seem  to  be  new,  yet,  legally  and  truly,  these  principles  are 
but  new  manifestations  of  what  already  existed  in  the  law, 
Jthe  expansion  whereof  is  apparent  and' not  real.®  Lord  Coke 
mentions,  in  his  Institutes,  only  one  kind  of  conspiracy; 


'  Commonwealth  v.  Hunt,  4  Met  111 ;  The  State  v,  Burnham,  15  N.  H. 
396 ;  Commonwealth  v,  Jndd,  2  Mass.  329, 337 ;  Commonwealth  v.  Tibbetts, 
2  MasB.  536,  538 ;  People  v.  Mather,  4  AVend.  229 ;  The  State  r.  Cawood,  2 
Stew.  ^0;  The  State  v.  Buchanan,  5  Har.  &  J.  317;  Collins  v.  Common- 
wealth, 3  S.  &  R.  220;  Morgan  v.  Bliss,  2  Mass.  ^11,  112;  The  State  v. 
Bowley,  12  Conn.  101 ;  O'Connell  v,  Reg.,  CI.  &  F.  155,  9  Jur.  25;  1  Gab. 
Grim.  Law,  243  ;  2  Buss.  Crimes,  Grea.  Ed.  674. 

'  7th  Bep.  Crim.  Law  Com.  1843,  p.  275;  Act  of  Crimes  and  Punish- 
ments, pub.  1844,  p.  209. 

*  4th  Rep.  of  Com.  of  1845,  A.  D.  1848,  p.  65. 

*  Tmdal,  C.  J.,  in  O'Connell  v.  Reg.,  11  CI.  &  F.  155,  233;  The  State 
r.  Buchanan,  5  Har.  &  J  317,  333,  351. 

»  Sec  Vol.  L  §  23-28. 
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namely,  "  to  appeal  or  indict  an  innocent  falsely  and  mali- 
ciously of  felony ; "  ^  but  we  should  greatly  err  to  suppose  that 
no  other  conspiracy  was  cognizable  criminally  at  the  time  he 
wrote.2 

§  153.  The  common  law  on  this  subject  came  with  our 
forefathers  to  this  country ;  ^  yet,  again,  in  its  application  to 
our  different  institutions  and  relations,  it  sometimes  sus- 
tains an  indictment  here  which  it  would  not  in  England,  or 
refuses  its  support  to  one  here  which  it  would  uphold  there. 
In  other  words,  the  common  law  of  conspiracy  is  the  same 
in  the  two  countries,  but  its  applications  vary  with  their  cir- 
cumstances, statutes,  and  general  jurisprudence.* 

§  154.  There  is  a  distinction,  sometimes  made,  between  a 
conspiracy  to  accomplish  an  unlawful  object  by  lawful 
means,  and  one  to  accomplish  a  lawful  object  by  means  un- 
lawful.® This  distinction  is  perhaps  important  as  respects  the 
form  of  the  indictment  in  some  circumstances ;  ^  but,  as  to  the 


»  3  Inst  143. 

•  Therefore  the  first  of  the  following  periods,  by  a  learned  judge, 
in  The  State  v.  Younger,  1  Dev.  357,  is  hardly  correct  in  form,  though' 
the  whole  passage  is  substantially  right:  "  Conspiracy  was. anciently  con- 
fined to  imposing  by  combination  a  false  crime  upon  any  person,  or  con- 
spiring to  convict  an  innocent  person  by  perjury  and  a  perversion  of  the 
law.  But  it  is  certain,  that  modern  cases  have  extended  the  doctrine  far 
beyond  the  old  rule  of  law,  and  it  has  long  been  established,  that  every 
conspiracy  to  injure  individuals,  or  to  do  acts  which  are  unlawful,  or  preju- 
dicial to  the  community,  is  a  conspiracy,  and  indictable."  And  sde  Mif- 
flin v.  Commonwealth,  5 .Watts  &  S.  461. 

•  The  State  v.  Burnham,  15  N.  H.  896. 

*  And  see  the  observations  of  Shaw,  C.  J.,  in  Commonwealth  t;.  Hunt,  4 
Met.  Ill,  121. 

'  See  cases  cited  ante,  §  151. 

*  Commonwealth  v.  Shedd,  7  Cush.  514;  Commonwealth  v.  Eastman,  1 
Cush.  189,  224 ;  The  State  v.  Burnham,  15  N.  H.  396  ;  People  r.  Richards, 
1  Mich.  216 ;  March  v.  People,  7  Barb.  391 ;  The  State  v.  Bartlett,  80 
Maine,  132. 
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offence  itself,  there  is  no  difference  whether  the  unlawful 
thing  IS  the  means  or  the  end.  If  both  means  and  end  are 
unlawful,  the  offence  is,  ^fortiori^  constituted. 

§  155.  The  doctrine  of  conspiracy  may  be  deemed  a  legal 
compound,  the  chief  elements  of  which  are  the  doctrine  of 
combinations,  as  aggravating  wrongful  acts,  and  the  doctrine 
of  attempts.  If,  therefore,  we  understand  these  two  elements, 
and  how  they,  and  such  general  principles  of  our  criminal 
jurisprudence  as  were  discussed  in  the  preceding  volume, 
operate  mutually  upon  each  other,  we  shall  comprehend  the 
whole  subject  of  conspiracy.  Let  us,  therefore,  consider, 
I.  This  Law  of  Combinations;  and,  II.  This  Law  of  At- 
tempts, as  they  illustrate  our  subject;  then.  III.  Their  Appli- 
pation  to  particular  Relations  and  Things;  IV.  Statutory 
Conspiracies  ;  V.  Concluding  Points. 


L    The  Element  of  the  Law  of  Combinations, 

§  156.  There  are  many  circumstances  in  which  combina- 
tions of  persons  in  skill  and  endeavor,  for  the  promotion  of 
evil,  portend  a  danger,  and  call  for  legal  interposition,  when 
the  single  efforts  of  individuals  might  pass  unnoticed  by  the 
law,  which  does  qpt  take  cognizance  of  all  wrongs.^  There- 
fore, in  the  language  of  the  English  criminal  law  commis- 
sioners, "  the  general  principle  on  which  the  crime  of  conspir- 
acy is  founded  is  this,  that  the  confederacy  of  several  persons 
to  effect  any  injurious  object  creates  such  a  new  and  addi- 
tional power  to  cause  injury  as  requires  criminal  restraint, 
although  none  would  be  necessary  were  the  same  thing  pro- 
posed, or  even  attempted  to  be  done,  by  any  person  singly."  ^ 

»  Vol.  L  §  5,  6,  8,  437. 

'  7th  Rep.  Crim.  Law  Com.  1843,  p.  90;  Act  of  Crimes  and  Punish- 
ments, pub.  1844,  p.  209.  See  observations  of  Parsons,  C.  J.,  in  Common- 
wealth V.  Judd,  2  Mass.  329,  337.  And  see  observadons  in  Twitchell  v.  Com- 
monwealth, 9  BffT,  211,  212,  and  The  State  v.  Bumham,  15  N.  H.  396. 
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The  offences  of  maintenance,  of  unlawful  assemblies/  of  riots, 
and  routs,  and  some  others,  partake  more  or  less  of  this  prin- 
ciple. In  like  manner,  congregated  numbers  may  supply 
the  pfece  of  actual  violence ;  as  where  three  persons  com- 
mitted a  trespass  upon  property  in  the  presence  of  its  pos- 
sessor, without  force,  and  were  held  indictable  therefor, 
while  one  alone  would  not  have  been  so,  unless  he  had  used 
force.2 

§  157.  It  is  obvious,  what  is  intimated  in  the  last  section, 
that  in  conspiracy  the  unlawful  thing  proposed,  whether  as  a 
means  or  an  end,  need  not  be  such  as  would  be  indictable  if 
proposed  or  even  done  by  a  single  individual.^  It  is  obvious, 
too,  that  this  rule  cannot  extend  beyond  the  reason  on  which 
it  rests  ;  and,  therefore,  that  where  the  thing  to  be  done  by  the 
conspirators  is  such  as  is  not  indictable  when  performed  by 
one,  it  must,  to  constitute  the  basis  of  an  indictable  conspir- 
acy, be  of  a  nature  to  be  particularly  harmful  by  reason  of 
the  combination,  or  else  the  case  must  be  one  in  which  there 
is  a  particular  power  in  eombining.  Not  all  wrongful  things 
are  of  such  a  nature. 

§.  158.  Thus  there  are  many  ways  in  which  several  per- 
sons, acting  together,  may  defraud  a  third  person  of  his  prop- 
erty ;  while,  if  each  individual  one  of  th?m  with  the  same 
purpose  had  approached  him  singly,  nothing  would  have 
been  accomplished.  Severally,  they  stand  on  equal  footing 
with  him;  collectively,  they  occupy  toward  him  unfair 
ground.*  On  this  principle,  a  conspiracy  to  cheat  is  indict-* 
able  even  under  circumstances  where  the  unassociated  at- 


*  Stebbins,  Senator,  in  Lambert  v.  People,  9  Cow.  578,  600. 

•  The  State  v.  Fisher,  1  Dev.  504. 

•  Vol.  I.  §  437 ;  The  State  v.  Rowley,  12  Conn.  101 ;  The  State  r.  Bum- 
ham,  15  N.  H.  896;  People  r.  Richards,  1  Mich.  216;  Reg.  v.  Carlisle, 
Dears,  337,  25  Eng.  L.  &  Eq.  577,  23  Law  J.,  n.  8.,  M.  C.*108, 18  Jur.  886. 

*  Vol.  L  §  325,  826,  403-405  et  seq.  ^ 
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tempt  of  the  several  conspirators  would  not  be  so,  though  it 
were  successful.^  But  if  the  object  of  the  conspiracy  is  to 
commit  a  mere  civil  trespass  on  real  estate,  it  is  not  criminal ; 
because  such  an  act  by  one  person  is  not,  and  many,  united, 
have  in  this  case  no  more  power  for  harm,  and  do  no  more 
harm,  tban  if  each  proceeded  with  his  part  of  the  mischief 
alone.2 

§159.  The  leading  case  sustaining  the  point  last  men- 
tioned is  Rex  V,  Turner,^  now  generally  understood  to  have 
been  decided  incorrectly,  but  on  other  points.  The  object  of 
the  conspirators^  as  stated  in  the  indictment,  was  to  kill  and 
take  hares  from  a  preserve,  which,  by  Stat  13  Geo.  3,  c.  80,  §  1, 
was  an  offence  subject  to  a  penalty  of  not  more  than  20/.,  nor 
less  than  10/. ;  and,  in  doiflg  this,  to  go  armed  with  weapons 
for  resisting  all  attempts  to  obstruct  or  apprehend  them.  The 
attention  of  the  court  did  not  advert  to  these  matters,  either 
one  of  which,  it  is  by  lawyers  believed,*  would  have  led  to 
the  sustaining  of  the  prosecution ;  because  a  conspiracy  to 
commit  a  crime  is,  as  a  general  proposition,  indictable ;  and 
because  a  combination  to  use  physical  force,  by  persons  act- 
ing therein  jointly,  is  of  a  nature  to  give  the  conspirators  a 
power  for  evil  which  they  would  not  singly  possess.^    Yet,  in 


>  Vol.  I.  §487;  post,  §169. 

'  Rex  V.  Turner,  18  East,  228.  The  jadge  did  not  mention,  in  this 
case,  the  same  reason  which  is  stated  in  our  text;  an  omission  not  very 
material  to  notice.  See  VoL  I.  §  257,  note,  and  the  preface,  and  the  other 
sections  of  the  Tolume  referred  to  in  it  In  our  next  section  will  be  seen 
another  reason,  for  the  conclusion  of  the  court,  which  reason  is  i^tobably 
equally  sound  with  the  one  in  our  present  section. 

•  Rex  V.  Turner,  13  East,  228. 

*  Reg.  r.  Rowlands,  2  Den.  C.  C.  864,  888,  9  Eng.  L.  &  Ec[.  287,  292, 
17  Q.  B.  671 ;  8  Greenl.  Ev.  3d  ed.  §  90  a,  note ;  1  Gab.  Crim.  Law,  251  and 
note;  1  Deac.  Crim.  Law,  278;  Report  of  the  Penal  Code  of  Mass.  1844, 
tit.  Conspiracy,  p.  5,  note ;  Eng.  Crim.  Law  Com.  7th  report,  1848,  p.  90 ; 
Act  of  Crimes  and  Punishments,  1844,  p.  209.  Gibson,  C.  J.,'  says  the  case 
of  Rex  V,  Turner  is,  '^  to  say  the  least  of  it,  an  odd  case."  Mifflin  v.  Com- 
monwealth, 5  Watts  &  S.  461. 
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respect  to  the  latter  of  these  two  reasons,  we  have  already 
seen,  that  the  law  always  deems  the  employment  of  physical 
force  toward  an  individual  to  be  an  assumption  of  unfair 
ground;^  and  so  the  inference  appears  inevitable,  that  no 
combination  of  physical  force  can  be  indictable,  under  circum- 
stances in  which  its  use  by  one  would  not  be  so,  and  in  cases, 
where  its  tendency  is  simply  to  injure  a  private  person.  If  it 
leads  to  a  public  disturbance,  as  to  a  riot,  it  then  fails  under 
a  different  consideration. 

§  160.  Another  illustration  of  our  proposition,  —  thaf  there 
are  some  wrongs  not  of  a  nature  to  be  aggravated  by  com- 
bination, and  so  a  conspiracy  to  commit  them  is  not  indicta- 
ble where  the  doing  of  them  by  one  is  not,  —  may  be  seen  in 
cases  in  which  the  combination  Is  a  necessary  part  of  the 
wrong  itself.  Thus  an  act  of  adultery  implies  the  consent 
of  the  two  guilty  persons;. and,  if  a  man  and  woman  should 
agree  to  commit  it  with  each  other,  the  conspiracy  clearly 
would  not  be  indictable,  in  those  localities  where  the  act 
itself  would  not  be  so.  We  have  seen,^  that  doubtless  such 
a  corrupt  combination  would  be  a  criminal  attempt,  one  of 
the  elements  of  conspiracy,  in  localities  where  adultery  is  a 
very  heavy  crime ;  but,  in  Pennsylvania  where  it  is  a  light 
one,  the  conspiring  by  two  to  commit  it  with  each  other  was 
held  not  to  be  punishable.^ 

§  161.  There  is  no  doubt  also, 'what  clearly  follows  from 
established  principles,  that  there  may  be  cases  of  a  nature 
to  give  the  combination  a  power  for  harm  which  the  evil 
effort^  of  the  conspirators  severally  would  not  have ;  when, 

^ ■ -^-^— —_ — — ^— _— — ^__^__— ____^_^_^^— 

»  Vol.  L  §  409,  418,425,  et  seq. 

•  Vol.  L  §  526. 

'  Shannon  v.  Commonwealth,  2  Harris,  Pa.  226.  It  is  impossible  to  sus- 
tain the  general  proposition,  as  taken  in  this  case,  that  where  concert  is  a 
necessary  part  of  a  criminal  act,  it  cannot  be  the  subject  of  an  indictment 
for  a  conspiracy  to  conunit  the  act ;  because  this  would  orertum  the  whole 
doctrine  of  attempts.  An  attempt  is  almost  always  one  of  the  essential 
steps  in  the  execution  of  a  substantive  crime.    See  VoL  I.  c.  25. 
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still,  the  conspiracy  would  not  be  punishable ;  because  of  its 
being  too  small  a  thing,^  viewed  in  the  light  of  its  general 
consequences,  for  the  law  to  notice;^  or  because  of  other 
opposing  legal  rules,  such  as  were  brought  to  view  in  our 
former  volume. 

§  162.  It  follows  from  what  has  been  said,  that  a  conspir- 
acy cannot  be  committed  by  one  alone.^  Neither  can  it  be 
by  husband  and  wife  alone,  they  being  regarded  legally  as 
one;^  but  a  wife  may  be  joined  with  her  husband  in  an 
indictment  for  this  offence,  if  there  is  also  another  con- 
spirator.^ In  like  manner,  husband  and  wife  alone  may  be 
prosecuted  together  for  a  conspiracy  entered  into  before  mar- 
riage.® When  two  are  charged  jointly,  no  third  person  being 
mentioned  in  the  indictment  as  a  co-conspirator,  known  or 
unknown,  and  one  is  acquitted,  it  operates  as  an  acquittal  of 
the  other.^  Yet  one  conspirator  may  be  convicted  after  the 
other  is  dead  ;^  and  where  there  were  three,  and  one  died 
before  the  trial,  and  another  was  acquitted,  the  third  was 
held  liable  still.^  And  there  is  no  necessity  for  all  to  be 
either  indicted  or  tried  together;  but  if,  after  the  convic- 
tion of  one,  whether  he  was  proceeded  against  alone  or  with 
others,  there  appears  on  the  whole  record  a  sufficient  allega- 


^  See  observations  of  Lord  DenmaD,  C.  J.,  in  Reg.  v.  Kenrick,  5  Q.  B. 
49,  62,  1  Dav.  &  M.  208. 

•  Vol.  L  §  320-322. 

'  Commonwealth  v.  Manson,  2  Ashm.  31 ;  Bex  v.  HllberSi  2  Chit  163. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  448,  §  8. 

•  feex  V,  Hodgson,  A.  d.  1831,  before  Lord  Tenterden,  see  Gurney's  re- 
port of  this  case ;  Commonwealth  v.  Woods,  7  Law  Reporter,  58 ;  Rex  w. 
Locker,  5  Esp.  107 ;  Archb.  New  Crim.  Proced.  7.  And  see  Reg.  v.  Gom- 
pertz,  9  Q.  B.  824 ;  The  State  v.  Covington,  4  Ala.  603. 

•  Rex  V.  Robinson,  1  Leach,  4th  ed.  37. 

'  The  State  v.  Tom,  2  Dev.  669 ;  2  Chit  Crim.  Law,  1141. 

•  Rex  r.  Niccolls,  2  Stra.  1227;  Reg.  v.  Kenrick,  5  Q.  B.  49,  1  Dav.  & 
M.208. 

•  People  V,  Olcott,  2  Johns.  Cas.  301. 
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tion  against  him,  and  another  .who  has  not  been  actaaliy 
acquitted,  his  conviction  is  good.^ 

§  163.  Thus  the  law  requires  two,  and  is  indifferent 
whether  there  be  more,  in  every  conspiracy.  But  obviously 
there  are  circumstances  in  which  an  evil  combination,  to  be 
efficacious,  must  consist  of  more  than  two.  On  this  prin- 
ciple it  is  legally  necessary  for  three  at  least  to  combine,  to 
constitute  a  riot  or  a  rout.*^  In  conspiracy,  however,  there  is 
no  rule  of  law  requiring  more  than  two;  the  law  has  not 
descended  to  so  great  a  refinement ;  yet  there  are  evidently 
cases  in  which  two  persons  alone  would  hardly  be  held  as 
conspirators,  while  many  together  would  be.  For  example, 
combinations  of  laborers  to  raise  the  price  of  wages,'  and 
other  like  combinations,  derive  their  force  from  numbers; 
and  we  cannot  presume  the  courts  would  decide  that  two 
alone  can  commit  such  an  offence  under  every  variety  of  cir- 
cumstances in  which  it  may  be  committed  by  many. 

§  164.  Another  thing,  hardly  necessary  specifically  to  men- 
tion, is,  that  there  must  be,  between  the  conspirators,  concert 
of  will  and  endeavor,  as  distinguished  from  a  mere  several 
attempt,  without  such  concert,  to  accomplish  the  particular 
wrong.*  Yet  there  is  no  need,  in  conspiracy  more  than  in 
other  crimes,  that  the  defendant  should  have  been  an  original 
contriver  of »the  mischief;  for  he  may  become  a  partaker  in 
it  by  joining  the  others  while  it  is  being  executed.  If  he 
actually  concurs,  no  proof  is  requisite  of  an  agreement  to 


»  Rex  r.  Cooke,  7  D.  &  R.  673,  5  B.  &  C.  588 ;  8  Chit.  Crim.  Law, 
1141. 
«  Vol.  I.  §  395. 

*  See  observations  of  Shaw,  C.  J.,  in  Commonwealth  v.  Hunt,  4  Met  111, 
131 ;  and  of  Savage,  C.  J.,  in  People  v.  Fisher,  14  Wend.  9,  19. 

*  Rex  I'.  Py well,  1  Stark.  402 ;  Reg.  v.  Kenrick,  5  Q.  B.  49,  62,  1  Dav. 
&  M.  208;  Rex  v,  Hilbers,  2  Chit.  163;  Commonwealth  v.  Ridgway,  2 
Ashm.  247. 
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concur.^  And  ibis  joint  assent  of  minds,  like  all  other  parts 
of  a  criminal  case,  may  be  established  as  an  inference  of  the 
jury  from  other  facts  proved ;  in  other  words,  by  circumstan- 
tial evidence.^ 


11.    Uie  Element  of  the  Law  of  Attempts. 

§  165.  We  saw  while  treating,  in  the  preceding  volume,  of 
attempts,  that  conspiracy  is  a  species  of  attempt;^  though, 
as  we  have  just  been  noticing,  it  is  something  more.  The 
thing  intended  need  not,  therefore,  be  accomplished ;  but 
the  bare  combination  constitutes  the  crime.^  In  New  York,^ 
New  Jersey,^  and  perhaps  some  other  States,  a  statute  has 
made  necessary,  in  most  cases,  some  overt  act  to  be  per- 
formed, in  pursuance  of  the  combination ;  yet  even  in  these 
States  the  object  of  the  conspiracy  need  not  be  accom- 
plisbed.7  And,  in  these  States,  if  one  alone  of  the  conspira- 
tors performs  such  overt  act  in  pursuance  of  the  conspiracy, 
it  is  sufficient  against  all.^ 

§  166..  At  common  law,  as  well  as  under  this  statute,  the 
indictment  frequently  mentions  things  done  in  carrying  out 


*  People  V.  Mather,  4  Wend.  229,  259 ;  Beg.«o.  Murphy,  8  Car.  &  P.  297 ; 
Vol.  I.  §  269,  457.^  A  fortiori^  there  is  no  need  the  conspirators  should  have 
had  anj  previous  acquaintance  with  each  other.  Lord  Mansfield,  in  the 
case  of  the  prisoners  in  the  King's  Bench,  Hilary  T.  26  Geo.  HI.,  1  Hawk. 
P.  C.  6th  ed.  c.  72,  §  2,  note  2. 

'  «  3  Chit.  Crim.  Law,  1141,  1143;  3  Greenl.  Ev.  §  93;  Reg.  r.  Murphy, 
8  Car.  &  P.  297 ;  Bex  v.  Parsons,  1  W.  Bl.  392 ;  Rex  v.  Cope,  1  Stra.  144. 

«  Vol.  L  §  525. 

^  Vol.  L  §  313 ;  Poulterers'  case,  9  Co.  55  &,  56  6,  57  a;  Reg.  v.  Best,  1 
Salk.  174,  2  Ld.  Raym.  1167,  6  Mod.  137,  185,  186;  Rex  v.  Kinnersley,  1 
Stra.  193,  2  Show.  2,  note;  Commonwealth  v,  Judd,  2  Mass.  329,  337  ;  The 
State  p.  Buchanan,  5  Har.  &  J.  317,  349,  352. 

»  Vol.  L  §  313. 

*  The  State  v.  Norton,  3  Zab.  33. 

'  People  V.  Chase,  16  Barb.  495  ;  The  State  &.  Norton,  3  Zab.  33. 

*  Collins  V.  Commonwealth,  3  S.  &  R.  220 ;  Vol.  L  §  264,  483. 
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the  conspiracy;^  but  at  common  law  they  need  not  be 
proved,^  or  if,  on  this  point,  the  proof  varies  from  the  allega- 
tion, it  will  do;^  and  indeed  the  allegation  of  overt  acts  is 
quite  unnecessary.*  K  it  is  informal  or  uncertain,  no  harm 
comes  from  the  defect^ 

§  167.  Now  the  reader  should  bear  in  mind,  that  the  cases 
in  which  something  of  evil,  or  of  power  to  do  evil,  comes 
from  the  combinatiou  of  wills,  as  already  considered,®  are  the 
only  ones  illustrating  the  distinctive  doctrine  of  conspiracy. 
But  where  the  combination  gives  no  additional  power,  it  is 
still  an  attempt ;  and,  under  the  name  of  conspiracy,  is  pun- 
ishable really  as  an  attempt.  In  these  latter  circumstances, 
the  wrong  intended  must  be  such  as  would  be  indictable  if 
actually  performed  by  a  single  individual;  and,  when  it  is 
such,  the  conspiracy  is  generally  punishable.^  The  excep- 
tion is,  what  the  doctrine  of  attempts  as  discussed  in  the 
previous  volume  teaches,  that  if  the  thing  intended  is  but 
just  sufficient  in  magnitude  of  evil  for  the  criminal  law  to 
notice,  the  attempt  to  perpetrate  it  by  a  conspiracy  is  there- 
fore too  small  to  be  regarded.^     Thus,  in  an  old  case,  a 


•  See  1  Stark.  Orim.  Plead.  2d  ed.  155 ;  Am.  ed.  of  1824,  p.  170 ;  1  Ben. 
&  H.  Lead.  Cas.  296. 

'  Commonwealth  v.  Eastman,  1  Cush.  189 ;  The  State  v.  Nojes,  25  Yt 
415 ;  Conmion wealth  v.  Davis,  9  Mass.  415. 

•  Contra,  S  Greenl.  Ev.  §  95. 

•  Reg.  V,  Turvy,  Holt,  364 ;  The  State  v,  Bartlett,  30  Maine,  132 ;  Com- 
monwealth V.  Eastman,  1  Cush.  189 ;  The  State  r.  Noyes,  25  Yt  415 ;  Syd- 
serff  v.  Reg.,  11  Q.  B.  245,  12  Jur.  418 ;  Reg.  p.  Gompertz,  9  Q.  B.  824; 
Beg.  V.  Kenrick,  5  Q.  B.  49, 1  Dav.  &  M.  208. 

•  Commonwealth  v.  Davis,  9  Mass.  415;  Commonwealth  v.  Tibbetts,  2 
Mass.  536. 

•  Ante,  §  156  et  scq. 

^  The  State  v.  Buchanan,  5  Har.  &  J.  317,  335,  351;  3  Greenl.  Et. 
§90. 

•  Yol.  L  §  521,  525,  626 ;  Reg.  v.  Kenrick,  6  Q.  B.  49,  62,  1  Dav.  &  M. 
208. 
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corrupt  agreement  concerning  the  taking  of  usury  was  held 
not  to  be  indictable,  though  it  would  have  been  so  if  the 
agreement  had  been  carried  into  eSecV 


IIL   Application  to  particular  Relations  and  Things. 

§  168.  We  have  thus  considered  the  leading  doctrines  of 
the  law  of  conspiracy.  And  the  reader-cannot  have  failed  to 
observe,  that,  while  in  some  respects  they  are  of  easy  and 
^  exact  application,  in  other  respects,  and  as  applied  to  other 
cases,  they  leave  in  the  court  a  wide  discretion,  to  hold 
a  particular  conspiracy  indictable  or  not.  Let  us  look  a 
little  over  the  adjudications  made,  not  so  much  in  search  of 
further  general  principles,  as  to  see  what  the  law  is  respect- 
ing the  particular  questions  which  have  arisen,  and  what, 
therefore,  are  the  analogies  to  determine  future  questions. 
Some  classification  will  be  convenient ;  and  so,  without  aim- 
ing at  any  scientific  arrangement,  we  may  examine  the  cases 
under  the  following  heads :  First,  conspiracies  to  defraud  indi- 
viduals; secondly,  to  injure  individuals  otherwise  than  by 
fraud ;  thirdly,  to  disturb  the  course  of  government  and  of 
justice;  fourthly,  to  create  public  breaches  of  the  peace; 
fifthly,  to  create  public  nuisances,  and  do  other  like  injuries ; 
sixthly,  conspiracies  against  both  individuals  and  the  commu- 
nity. These  heads  are  not  intended  to  include  all  possible 
cases  of  conspiracy,  though  doubtless  they  do  most.  And 
perhaps  some  of  the  cases  already  stated  come  not  strictly 
within  any  one  of  these  subdivisions ;  while,  on  the  other 
hand,  as  the  classification  is  merely  for  convenience,  where 
the  subject  does  not  admit  of  distinct  lines,  many  of  the  de- 
cisions might  claim  consideration  under  more  than  one  head, 
as  presenting  various  aspects  of  combined  wrong. 

§  169.   First ;  conspiracies  to  defraud  individuuls.     When 
the  fraud  intended  by  the  conspirators  is  such,  that,  if  actual- 


^  Rex  t*.  Upton,  2  Stra.  816. 
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ly  done  by  one,  he  would  be  answerable  criminally  therefor, 
the  conspiracy  is  likewise,  for  the  reasons  just  before  men- 
tioned,^  indictable  as  an  attempt.*  What  is  such  a  conspiracy, 
we  need  not  here  inquire  ;  because  we  have  already  seen  what 
cheats  by  one  are  crimes.^  But  it  is  also  established,  that 
many  other  cheats  and  frauds  are  subjects  of  criminal  con- 
spiracies ;  wherein  the  parties  are  to  be  punished  for  mutual- 
ly agreeing  to  do  what  would  have  rendered  neither  of  them 
liable,  if  without  consent  he  had  actually,  by  the  same  means, 
done  the  thing  agreed.*  There  is  a  New  Jersey  case,^  in  * 
which  this  last  proposition  was  strongly  controverted  by  one 
of  the  judges,  but  it,  did  not  settle  the  law,  even  for  that 
State ;  ^  and  throughout  the  Union  elsewhere,  and  in  Eng- 
land, the  doctrine  is  maintained  as  just  expressed ;  or,  at 
least,  it  is  by  no  court  discarded. 

§  170.  But  a  difference  seems  to  have  arisen  upon  the 
question,  whether,  if  two  or  more  agree  to  cheat  or  defraud  a 


*  Ante,  tit.  Cheats  ;  post,  tit.  False  Pretences. 

'  The  State  v.  Norton,  8  Zab.  33 ;  The  State  v.  Buchanan,  5  Har.  &  J. 
317,  351 ;  Clary  v.  Commonwealth,  4  Barr,  210;  Collins  v.  Commonwealth, 
3  S.  &  R.  220 ;  Hartmann  v.  Commonwealth,  5  Barr,  60 ;  Beg.  v.  Parker, 
3  Q.  B.  202,  2  Gale  &  D.  709. 

•  Ante,  §123. 

*  The  State  v.  Buchanan,  6  Har.  &  J.  317;  Sydserff  v,  Reg.,  11  Q.  B. 
245,  12  Jur.  418;  People  v.  Richards,  1  Mich.  216;  Commonwealth  r. 
Ridgway,  2  Ashm.  247;  Reg.  v.  Gompeftz,  9  Q.  B.  824,  16  Law  J.,  K.  8., 
Q.  B.  121;  Twitchell  v.  Commonwealth,  9  Barr,  211;  Reg.  v.  Kenrick, 
5  Q.  B.  49,  1  Dav.  &  M.  208 ;  The  State  v.  Shooter,  8  Rich.  72 ;  The  State 
v.  Bumham,  15  N.  H.  396 ;  Commonwealth  u.  Warren,  6  Mass.  74 ;  Com- 
monwealth t^.  Ward,  1  Mass.  473;  Patten  v,  'Gurncy,  17  Mass.  182,  184; 
Bean  v.  Bean,  12  Mass.  20,  21 ;  Rhoads  v.  Commonwealth,  3  Harris,  Pa. 
272;  Reg.  v,  Macarty,  2  East,  P.  C.  823,  824,  6  Mod.  301,  2  Ld.  Raym. 
1179 ;  Rex  v.  Orbell,  6  Mod.  42 ;  Reg.  v.  Button,  11  Q.  B.  929 ;  The  State 
V.  Simons,  4  Strob.  266  ;  The  State  v.  DeWitt,  2  Hill,  S.  C.  282 ;  The 
State  r.  Younger,  1  Dev.  357 ;  Lambert  v.  People,  7  Cow.  166,  9  Cow.  578; 
Levi  I?.  Levi,  6  Car.  &  P.  239  ;  Reg.  v.  Wilson,  8  Car.  &  P.  111. 

»  The  State  v.  Rickey,  4  Halst.  293,  300. 

•  The  State  v.  Norton,  3  Zab.  Stf,  44.    - 
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person  of  lands  or  goods,  withoat  agreeing  upon  the  partic- 
ular means  to  be  employed,  the  conspiracy  is  then  indictable ; 
or  whether  they  must  go  further  and  determine  the  means, 
when  it  will  be  thus  punishable  or  not,  according  to  the 
nature  of  the  means.  The  question,  indeed,  as  usually  pre- 
sented in  the  reports,  appears  like  one  concerning  the  mere 
form  of  the  allegation  in  the  indictment ;  but  an  accurate  ex- 
amination shows  it  to  extend  further. 

§  171.  And  the  doctrine  is  now  fully  settled  in  England, 
not  without  some  doubts  having  been  entertained,  in  the 
earlier  stages  of  the  inquiry,  that  the  words,  ^'  unlawfully, 
fraudulently,  and  deceitfully  did  conspire,  combine,  confeder- 
ate, and  agree  together,  to  cheat  and  defrattd^^  one  '<of  his 
goods  and  chattels,"  contain  a  sufficient  allegation  of  con- 
spiracy, without  mention  of  any  means  intended.^ 

§  172.  The  same  has  been  held  in  Michigan,^  and  rathev 
indistinctly  in  North  Carolina.^  In  New  York,  also,  the  su- 
preme court  came  to  the  same  result,  before  the  enactment  of 
statutes  which  now  regulate  the  question  there  ;^  but  the  case 
was  overruled  in. the  court  of  errors  by  the  casting  vote  of  its 
presiding  officer,  yet  whether  on  this  point  or  not  there  is  an 
ambiguity.^    In  some  of  the  other  States,  the  question  is  per- 


>  Sydserff  v.  Reg.,  11  Q.  B.  245, 12  Jur.  418 ;  Reg.  v,  Gompertz,  9  Q.  B. 
824  ;  Reg.  v.  King,  Dav.  &  M.  741 ;  Rex  v.  Gill,  2  B.  &  Aid.  204. 

■  People  r.  Richards,  1  Mich.  216. 

'  The  State  v.  Younger,  1  Dev.  357.  In  this  case,  the  allegation  was, 
"^  did  combine,  conspire,  confederate,  and  agree,  to  and  with  each  other,  to 
cheat  and  defraud  one  P.  D.  out  of  his  goods  and  chattels,"  and  it  was  held 
sufficient  But,  in  fact,  overt  acts  were  also  set  out;  and  though,  see 
ante,  §  16G,  this  could  not  help  the  other  part  of  the  indictment,  if  it 
were  insufficient ;  yet  the  attention  of  the  court  was  not  directed  to  this 
point 

*  As  to  which,  see  March  v.  People,  7  Barb.  391. 

*  Lambert  v.  People,  7  Cow.  166,  9  Cow.  578.  In  Scholtz's  case,  5  City 
Hall  Recorder,  112,  this  form  was  held  to  be  sufficient  And  see  People  r. 
Olcott,  2  Day,  507,  note  1 ;  2  Johns.  Cas.  301. 
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haps  not  settled.^  On  the  other  hand,  the  conrts  of  Massa- 
chusetts^ and  Maine  ^  have  held,  that  the  means  intended  to 
be  used  must  be  set  out. 

§  173.  It  may  seem  strange,  as  a  question  of  pleading,  to 
hold  parties  for  a  great  crime  on  so  short  an  allegation,  as 
that,  on  a  day  named,  they  unlawfully  confederated  to  cheat 
a  person  mentioned,  of  his  lands  and  goods.  But  though 
cheating,  by  one,  is  not  always  indictable,  it  is  always  unlaw- 
ful; and  a  conspiracy,  say  the  books,  to  do  an  unlawful 
thing,  even  by  lawful  means,  is  a  crime.  *  If,  therefore,  there 
be  a  defect  in  this  short  allegation,  we  -see  not  how  it  is 
mended  by  the  mention  of  means  which  are  lawful.  If  the 
defect  is  in  not  stating  the  end  of  the  conspiracy,  the  con- 
spiracy has  no  end  but  cheating,  and  this  end  is  stated. 
Moreover,  if  the  means  must  be  set  out,  it  logically  follows, 
that,  where  they  are  not  such  acts  as  are  indictable  per- 
formed by  one,  they  must  be  of  a  nature  to  derive  their 
power  for  mischief  from  the  combination  of  numbers ;  things 
which  can  be  as  effectually  done  by  persons  proceeding  sev- 
erally, as  in  concert,  not  being  sufficient  But  if  the  reader 
will  consult  the  cases  referred  to  in  our  last  section,  he  will 
see  that  such  a  distinction  has  never  been  drawn  by  the 
judges.  Even  in  the  leading  case  *  in  which  the  means  were 
held  to  be  a  necessary  part  of  the  allegation,  the  court  admit- 
ted, "that  the  purchase  of  goods  by  an  insolvent  person, 
knowing  himself  to  be  such,  without  any  expectation  of  pay- 
ing for  the  goods,  would  be  an  unlawful  act,  which  might  be 
the  subject  of  a  conspiracy; "  an  act,  nevertheless,  to  be  just 


^  See,  as  perhaps  shedding  some  light  on  the  question  in  FennsylTania, 
Clary  t;.  Commonwealth,  4  Barr,  210  ;  Hartmann  v.  Commonwealth,  5  Barr, 
60 ;  Collins  r.  Commonwealth,  3  S.  &  R.  220 ;  Commonwealth  v.  McKisson,  8 
S.  &  R.  420 ;  Rhoads  v.  Commonwealth,  3  Harris,  Pa.  272,  277 ;  Common- 
wealth V.  Ridgway,  2  Ashm.  247 ;  Twitchell  v.  Commonwealth,  9  Barr,  211. 

'  Commonwealth  v.  Eastman,  1  Cush.  189. 

*  The  State  v.  Roberts,  34  Maine,  320. 

*  Commonwealth  v,  Eastman,  1  Cush.  189,  220,  221. 
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as  effectually  performed  by  one  person  as  by  many,  but  not 
indictable  unless  done  in  combination.  The  true  view  prob- 
ably is,  that,  referring  to  distinctions  laid  down  in  our  last 
volume,^  which  the  reader  will  please  consult,  a  combination 
of  the  mental  and  moral  force  of  numbers,  in  a  conspiracy, 
is,  like  the  physical  force  of  a  single  individual,  indictable 
when  directed  against  the  property  rights  of  others ;  this  gen- 
eral proposition,  like  that  concerning  physical  force,  being 
subject  to  such  limitations  and  qualifications  as  the  other 
principles  of  the  criminal  law  require. 

§  174.  Under  the  head  of  Assault  we  saw  how  that  offence 
—  a  simple  one  when  simply  stated  —  maybe  aggravated  by 
innumerable  circumstances,  and  how  it  is  customary  to  set 
forth  the  aggravations  of  the  particular  case  in  the  indict- 
ment^  So  a  conspiracy  to  cheat  is  aggravated  by  the  parties 
proceeding  to  devise  the  plans ;  and  this  aggravation  is  greater 
or  less  according  to  the  nature  of  the  plans.  Then  it  may  be 
further  aggravated  by  their  carrying  or  beginning  to  carry 
the  contemplated  wrong  into  execution ;  and  here,  again,  the 
amount  of  the  aggravation  depends  upon  the  amount  and 
nature  of  what  is  done.  And  as  in  assault,  so  in  conspiracy, 
the  indictment  usually  sets  out  the  matter  of  aggravation ; 
yet  the  crime  exists  without  this  matter,  and  strictly  it  need 
not,  as  we  have  seen,^  be  stated  in  the  indictment,  though 
some  authorities  hold  otherwise. 

ft 

§  175.  We -shall  relieve  this  discussion  somewhat  of  its  ab- 
stract bearing,  if  we  look  at  some  illustrations  of  conspiracies 
to  defraud  individuals,  found  in  the  books,  as  they  appear 
in  connection  with  their  aggravations.  A  case  which  is 
comparatively  old,  considering  it  is  on  a  branch  of  the  law 
in  a  sense  modern,  holds  it  an  indictable  cheat,  when  one, 


»  Vol.  1,§  407,  425,  480. 
'  Ante,  §  45. 
*  Ante,  §  166. 
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to  defraud  another,  procures  him  to  lay  money  upon  a  foot- 
race, and  then  prevails  on  the  party  to  run  booty .^  This 
result  was  evidently  derived  fvpm  the  doctrine  of  conspiracy, 
though  the  conspirators  were  not  both  proceeded  against;^ 
and  it  is  a  conspiracy  of  that  very  peculiar  nature  in  which 
the  entire  power  for  evil  grows  out  of  the  combination.'  In- 
deed, the  corrupt  agreeing  together,  which  is  the  gist  of  this 
offence,  is  placed  by  judges  on  the  same  ground  as  the  em- 
ployment of  a  false  token ;  "  for,"  -  says  Lord  Mansfield, 
"  ordinary  care  and  caution  ar^  no  guard  against  this."  * 

§  176.  In  another  of  these  older  cases,  the  undertaking, 
which,  indeed,  was  executed,  was  to  barter  for  hats  a  quantity 
of  unwholesome  liquor,  not  fit  to  be  drank,  as  "  good  and 
true  new  Portugal  wine ; "  and  the  better  to  effect  this  cheat, 
one  of  the  conspirators  pretended  to  be  a  broker,  and  the 
other  a  wine  merchant.  This  case,  also,  in  which  the  parties 
were  convicted,  has  been  sometimes  viewed  as  one  of  mere 
ordinary  cheat  at  common  law ;  but  it  really  proceeded  on 
the  ground  of  conspiracy.^ 

§  177.  So  to  combine  to  cheat,  by  making  one  drunk,  and 
playing  at  cards  with  him  falsely ;  *  or  by  selling  forged  foreign 
bank-notes  of  a  denomination  prohibited  by  statute,  even 
though  the  actual  sale  of  them,  by  one,  should  not  be  within 


^  Reg.  V.  Orbell,  6  Mod.  42. 

*  See  ante,  §  162. 

^  See  ante,  §  156,  157. 

*  Rex  V,  Wheatly,  2  Bur.  1125,  1127,  1  Bennett  &  Heard  Lead.  Cas.  1, 
d;  The  State  t;.  Buchanan,  5  Har.  &  J.  817,  845;  People  t;.  Babcock,  7 
Johns.  201 ;  Cross  v,  Peters,  1  Greenl.  876  ;  Commonwealth  v.  Warren,  6 
Mass.  72 ;  People  t*.  Stone,  9  Wend.  182;  People  v.  Miller,  14  Johns.  871 ; 
Rex  v.  Lara,  2  Leach,  4th  ed.,  647,  6  T.  R.  565 ;  The  State  v.  Justice,  S 
Dev.  199. 

*  Rex  r.  Macarty,  6  Mod.  801,  2  Ld.  Raym.  1179,  and  particularly  for  a 
full  and  exact  statement  of  it,  2  East,  P.  C.  828. 

.  •  The  State  v.  Younger,  1  Dev.  857. 
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the  laws  against  counterfeiting ;  ^  or  by  representing  to  a  pur- 
chaser, that  a  horse,  ofTered  for  sale,  is  the  property  of  a  lady 
deceased,  and  not  of  a  dealer  in  horses,  and  is  quiet  and 
tractable,  all  of  which  is  at  the  same  time  known  to  be  false, 
but  is  calculated  to  effect  the  sale ;  *  or  by  making  false  state- 
ments to  one  of  whom  a  horse  has  been  bought  on  credit, 
concerning  its  soundness  and  the  price  for  which  the  pur- 
chaser sold  it,  so  as  to  get  a  remission  of  a  part  of  the  sum 
due  for  it;^  or  by  destroying  a  will,  under  which  persons 
have  rights ;  *  or  by  obtaining,  on  credit,  goods  to  come 
into  the  hands  of  one  conspirator,  and  be  attached  by 
another  conspirator  for  a  fictitious  claim;**  or  by  removing, 
secreting,  or  making  conveyance  of  property,  for  the  purpose 
of  keeping  it  from  creditors,  to  defraud  them  of  their  dues  ;  ®  or 
by  fabricating  shares,  in  addition  to  the  limited  number,  in  a 
joint-stock  company,  even  though  there  was  an  imperfection 
in  the  original  formation  of  the  company;"^  is,  like  many 
other  similar  conspiracies  to  cheat  individuals,^  indictable  at 
common  law. 

§  178.  An  apt  illustration  of  conspiracy  to  accomplish  a 
lawful  object  by  means  unlawful,  is  seen  in  the  case  of  a  com- 
bination to  procure  certain  persons' to  be  elected  directors  of 


^  Twitchell  v.  Commonwealth,  9  Barr,  211. 

*  Reg.  V.  Kenrick,  5  Q.  B.  49, 1  Dav.  &  M.  208. 

'  Keg.  V.  Carlisle,  Dears.  337,  25  Eng.  Law  &  £q.  577,  23  Law  J.,  N.  8., 
M.  C.  108,  18  Jur.  886. 

«  The  State  v.  De  Witt,  2  HiU,  S.  C.  282. 

*  Beg.  V.  King,  Dav.  &  M.  741.  See,  as  to  the  purchase  of  goods  by  two, 
without  the  expectation  of  paying  for  them,  Commonwealth  v,  Eastman,  1 
Cush.  189. 

*  The  State  v.  Simons,  4  Strob.  266  ;  Bean  v.  Bean,  12  Mass.  20, 21 ;  Reg. 
r.  Peck,  9  A.  &  E.  686 ;  s.  c.  n(m.  Peck  v.  Reg.,  1  Per.  &  D.  508.  Hartmann 
r.  Commonwealth,  5  Barr,  60,  was  decided  under  a  statute.  See  also  John- 
son V.  Davis,  7  Texas,  1 73 ;  Whitman  v.  Spencer,  2  R.  L  124  ;  Hall  t\  Eaton, 
25  Vt  458. 

*  Rex  V.  Mott,  2  Car.  &  P.  621. 

*  See  the  cases  cited  ante,  §  169. 
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a  mutual  insurance  company,  and  get  employment  for  the 
conspirators  in  the  service  of  the  company.  Here  the  end  is 
lawful  and  right ;  but  if,  to  accomplish  this  object,  the  con- 
spirators are  to  issue  fraudulent  policies  of  insurance  to  per- 
sons who  merely  hold  them  for  the  purpose  of  voting  upon 
them  for  directors,  the  fraudulent  means  agreed  upon  render 
the  combination  indictable.  And  though,  in  the  case  where 
these  facts  appeared,  the  understanding  was  that  the  policies 
were  to  be  approved,  in  due  form  and  on  regular  applica- 
tion, by  the  requisite  number  of  directors  not  cognizant  of  the 
fraud ;  and  though,  in  point  of  law,  the  policies  might  be 
mutually  binding  on  the  parties  ;  still  the  court  held  the  result 
to  be  the  same.^ 

§  179.  Plainly,  if  many  persons  instead  of  one  are  to  be 
defrauded,  or  if  the  injury  is  to  fall  on  a  corporation,^  the  con- 
federacy is  no  less  indictable.  On  the  other  hand,  there 
are  principles  of  the  criminal  law  which  seem  to  make  the 
combination  the  more  obnoxious  legally  in  proportion  to  the 
numbers  against  whom  it  is  directed ;  just  as  public  nuisances 
and  numerous  other  things  are  crimes,  merely  because  they 
operate  against  many  rather  than  one.*  Thus,  in  a  New 
Jersey  case,  the  court,  —  being,  in  consequence  of  a  previous 
decision,  doubtful  whether  a  conspiracy  can  be  a  crime  where 
its  object  is  a  civil  injury  to  one  person  only,  by  means  not 
indictable  put  forth  by  a  single  wrongdoer,  —  decided,  that  a 
confederacy  to  defraud  an  incorporated  bank  of  issue,  whereby 
the  securities  in  its  circulation,  held  by  the  public,  are  im- 
paired, is  of  so  public  a  nature  as  to  be  criminally  cognizable 
on  this  principle.*     Therefore  conspirators  need  not  have  in 


^  The  State  v.  Burnham,  15  N.  H.  396. 

■  Lambert  r.  People,  7  Cow.  166,  9  Cow.  578 ;  Clary  w.  Commonwealth, 
4  Barr,  210 ;  Rex  ».  Edwards,  8  Mod.  320 ;  Rex  i;.  Herbert,  2  Keny.  466 ; 
Rex  r.  Watson,  1  Wils.  41. 

•  Vol.  I.  §  325-327,  348,  352-354 ;  Rex  v.  De  Berenger,  8  M.  &  S.  67,  2 
Russ.  Crimes,  Grea.  Ed.  679,  680. 

*  The  State  v.  Norton,  3  Zab.  33.    See  ante,  §  169. 
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mind  any  particular  individual  to  be  defrauded.  And  the 
corrupt  combination  was  held  sufficient,  where  its  object  was 
the  manufacture  of  spurious  indigo  to  be  sold  at  auction  for 
good,  the  court  observing,  "  We  think,  the  offence  to  be 
greatly  aggravated  by  the  undistinguishing  mischief  that  was 
designed."  ^ 

§  180.  It  is  no  objection  to  a  conspiracy  being  indictable, 
that  its  end  is  to  obtain  choses  in  action^  instead  of  coin  ;  or 
to  get  the  ownership  ^  or  the  possession  ^  of  real  estate,  in- 
stead of  personal;  or  to  work  out  its  results  through  the 
means  of  a  contract,  which  might  form  the  basis  of  a  civil 
suit ;  ^  or  to  get  a  part  of  a  debt  remitted  by  the  person  to 
whom  it  is  payable,  instead  of  directly  procuring  things  valu- 
able from  him.® 

§  181.  We  shall  see,  that,  in  the  law  of  false  pretences, 
one  is  not  indictable  who  induces,  by  such  means,  another  to 
pay  a  sum  he  owes,  which  is  due  already.*^  Doubtless  the 
same  rule  obtains  in  conspiracy;  but,  if  the   conspirators 


^  Commonwealth  o.  Judd,  2  Mass.  329.  And  see  Reg.  v.  Eling,  Day.  & 
M.  741,  7  Q.  B.  782,  18  Law  J.,  N.  8.,  M.  C.  118,  8  Jur.  662,  s.  c.  in  error, 
14  Law  J.,  K.  8.,  M.  C.  172,  9  Jur.  833. 

'  Stebbins,  Senator,  in  Lambert  v.  People,  9  Cow.  578,  598. 

*  People  r.  Richards,  1  Mich.  216. 

*  The  State  v.  Shooter,  8  Rich.  72. 

*  Reg.  r.  GomperU,  9  Q.  B.  824 ;  Reg.  v.  Eenrick,  5  Q.  B.  49, 62, 1  Dav. 
&  M.  208,  wherein  Lord  Denman,  C.  J.,  says  of  Rex  v.  Pywell,  1  Stark.  402, 
which  has  been  sometimes  understood  to  maintain  a  contrary  doctrine : 
"  The  acquittal  was  directed,  not  because  an  action  might  have  been  brought 
on  a  warranty,  but  because  one  of  the  two  defendants,  though  acting  in 
the  sale,  was  not  shown  to  have  been  aware  that  a  fraud  was  practised." 
And  see  Act  of  Crimes  and  Punishments,  A.  D.  1844,  p.  210 ;  7th  Re- 
port of  £ng.  Crim.  Law  Com.  a.  d.  1843,  p.  90.  See  also  Bloomfield  t;. 
Blake,  6  Car.  &  P.  75 ;  Reg.  r.  Carlisle,  Dears.  337,  25  Eng.  L.  &  Eq.  577. 

*  Reg.  V.  Carlisle,  Dears.  337,  25  Eng.  Law  &  £q.  577,  23  Law  J.,  n.  s., 
M.  C.  108,  18  Jur.  386. 

^  Post,  tU.  False  Pbetbkces.  • 
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pretend  to  be  officers  armed  with  legal  process,  and  threaten 
arrest,  and  so  extort  secarity  for  the  debt  which  the  creditor 
has  no  right  to  demand,  the  case  is  otherwise,  and  they  be- 
come liable  by  reason  of  the  illegal  means.^ 

§  182.  The  foregoing  doctrines,  concerning  conspiracies  to 
defraud  individuals,  must,  like  all  other  general  propositions 
in  the  law,  have  limits,  and  yield  to  the  restraint  of  other  doc- 
trines. What  these  limits  and  restraining  doctrines  are,  we 
have  not  sufficient  decisions  to  inform  us  fully,  or  even  en- 
lighten us  much ;  the  courts  having  sustained  nearly  every 
reported  case,  in  which  was  no  formal  {defect  in  the  allega- 
tion. There  is  hardly  need  to  say,  that,  if  the  proof  should 
disclose  a  mere  conspiracy  to  do  a  specific  thing,  which  thing 
is  not  a  cheat,  the  prosecution  could  not  be  sustained.  On 
this  ground,  perhaps,  the  New  Jersey  case0of  The  State  t;. 
Rickey  ^  should  have  proceeded.  It  was  there  held,  that  a 
conspiracy  to  obtain  money  from  a  bank,  by  the  conspirators 
severally  drawing  their  checks  for  it,  when  they  had  no  funds 
in  the  bank,  was  not  indictable ;  and  we  may  well  doubt, 
whether  any  one  man  can  be  said  to  defraud  such  an  insti- 
tution because  he  asks  and  it  allows  an  overdraught  of  bis 
account.^  In  like  manner,  an  indictment  cannot  be  msdn- 
tained  for  a  conspiracy  to  cheat  ^feme  covert  of  a  promissory 
note,  given  her  for  her  share  in  the  estate  of  a  deceased  per- 
son ;  because,  in  law,  the  note  is  the  husband's,  who,  instead 
of  the  wife,  is  legally  the  victim  of  the  conspiracy.*  In  like 
manner  there  is  nothing  unlawful  in  conspiring  to  deprive  a 
man  of  the  office  of  secretary  to  an  illegal  company.* 


^  Bloomfield  v.  Blake,  6  Car.  &  P.  75.    And  see  The  State  v.  Shooter,  S 
Rich.  72. 

*  The  State  v.  Rickey,  4  Halst  298. 

*  The  prosecution,  likewise,  did  not  succeed  in  Commonwealth  v.  East- 
man, 1  Cush.  189. 

*  Commonwealth  v.  Manley,  12  Pick.  173.    And  see  YoL  I  §  516,  517. 

*  2  Russ.  Crimes,  Grea.  £d.  688 ;  Rex  v,  Stratton,  1  Camp.  549,  note. 
And  see  Reg.  v.  Hunt,  8  Car.  &  P.  642^ 
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§  188.  Secondly ;  conspiracies  to  injure  individuals  other* 
wise  than  by  fraud.  For  the  same  reason,  that  a  conspiracy 
to  defraud  individaals  is  indictable,  one  is  so  whose  object  is 
any  other  kind  of  injury,  either  to  their  property  or  person.^ 
And  here  also  the  act  contemplated  by  the  conspirators  need 
not  be  such  as  is  criminal,  when  undertaken  or  accomplished 
by  one  alone ;  though,  if  it  be,  it  will  generally  suffice  even  as 
an  attempt,  on  the  ground  before  stated.^  A  conspiracy  to 
extort  money ^  is  an  illustration  of  a  criminal  attempt; 
while,  if  extortion  were  not  a  crime,  the  combination,  doubt- 
less, would  still  be  indictable  for  the  other  reason. 

§  184.  Some  examples,  in  which  the  act  would  not  be  pnn- 
isbable  in  one,  are  the  following:  a  conspiracy  to  injure  a  man's 
trade  of  card-maker,  by  giving  his  apprentice  money  to  put 
grease  into  the  paste  used  in  manufacturing  the  cards  ;^  to 
create  a  specious  title  to  an  estate,  by  one  of  the  conspirators, 
who  is  a  man,  marrying,  under  the  assumed  name  of  its  owner, 
the  other  conspirator,  a  woman ;  ^  to  raise,  on  a  particular 
day  and  by  false  rumors,  the  price  of  the  public  government 
funds,  and  so  injure  purchasers  of  the  funds  on  that  day  ;^ 
and  to  get  money  out  of  a  person  by  bringing  against 
him  a  false  charge,  whether  of  a  thing  criminal  or  not.^ 
Likewise  an  indictable  conspiracy  occurs  whefe  a  knot 
of  men  go  to  a  public  auction,  on  the  mutual  understanding 


^  "  There  can  be  no  donbt,"  says  Hawkins,  ^  that  all  confederacies  what- 
soever, wrongfully  to  prejudice  a  third  person,  are  highly  criminal  at  com- 
mon law ;  as  where  divers  persons  confederate  together  by  indirect  means  to 
imporerish  a  third  person,  or  falsely  and  maliciously  to  charge  a  man  with 
being  the  reputed  father  of  a  bastard  child,  or  to  maintain  one  another  in 
any  matter,  whether  it  be  true  or  false."    1  Hawk.  P.  C.  Curw.  £d.  p.  446. 

"  Ante,  §  167. 

*  Rex  V.  Hollingherry,  6  D.  &  R.  845,  4  B.  &  C.  829 ;  Reg.  v,  Tracy,  6 
Mod.  179  ;  Robertson's  case,  1  Broun,  295. 

*  Rex  V.  Cope,  1  Stra.  144. 

*  Rex  V.  Robinson,  1  Leach,  4th  ed.  87,  2  East  P.  G.  1010. 

*  Rex  9.  De  Berenger,  8  M.  &  S.  67,  2  Russ.  Crimes,  Grea.  Ed.  679,  680. 
T  Rex  V.  Rispal,  1  W.  Bl.  868,  8  Bur.  1320. 

[129] 


§  185  8PECIFI0  OFFENCES.  [BOOK  TIL 

that  one  only  shall  bid  for  any  particular  article,  and  after  the 
auction  they  shall  re-sell  among  themselves  alone,  at  fair 
prices,  the  articles  bought,  sharing  the  difference  between  the 
buying  and  selling  prices ;  for  owners  offering  goods  at  auc- 
tion justly  expect  an  open  competition  from  the  public.^  In 
like  manner,  though  an  audience  at  a  theatre  may  lawfully 
express,  by  applause  or  hisses,  the  emotions  which  natu- 
rally arise  at  the  moment,  yet  a  conspiracy  to  hiss  an  actor, 
or  damage  a  piece,  is  indictable.^ 

§  185.  We  shall  have  occasion  presently  to  consider  con- 
spiracies to  divert  corruptly  the  course  of  justice  in  the 
courts ;  ^  but,  aside  from  this  doctrine,  it  is  indictable  to  con- 
spire falsely  to  charge  one  with  a  crime,  though  without  in- 
tent to  get  legal  process  against  him.^  Indeed  the  accusation 
need  not  necessarily  be  even  of  what  amounts  to  a  crime ; 
for  in  England,  where  fornication  is  only  an  ecclesiastical 
offence,  a  conspiracy  to  charge  one  wrongfully  with  being  the 
father  of  a  bastard  child  is  indictable ;  and  apparently  without 
reference  to  compeUing  him  to  pay  money*for  its  support,  but 
simply  on  the  ground  of  defamation  of  character,  as  bringing 
him  into  public  disgrace.^  Therefore  we  shall  probably  find 
that  Gabbett  limits  the  doctrine  within  too  narrow  bounds 
when  he  says,  <'  The  fair  result  of  the  cases  appears  to  be, 
that  the  mere  conspiring  to  slander  a  man  will  not  be  suffi- 
cient ;  but  that  there  must  be  combined  with  it  the  imputa- 
tion of  a  crime  cognizable  either  by  the  temporal  or  ecclesias- 


*  Levi  V.  Levi,  6  Car.  &  P.  239. 

'  Clifford  V.  Brandon,  2  Camp.  358 ;  Anonymous,  cited  6  T.  R.  628. 
■  Post,  §887,  etseq. 

*  Commonwealth  v.  Tibbetts,  2  Mass.  536.  So  in  Scotland,  also.  1  AU< 
son,  Crim.  Law,  3G9.  But  in  Scotland  the  doctrines  of  conspiracy  have  not 
been  as  much  developed  as  in  England  and  this  country. 

*  Reg.  V.  Best,  2  Ld.  Raym.  1167, 1  Salk.  174, 6  Mod.  137, 185,  Holt,  151 ; 
Timberley  t;.  Childe,  1  Sid.  68 ;  Rex  i;.  Armstrong,  1  Vent.  304.  And  see 
Vol.  L  §  436,  and  note;  2  Russ.  Crimes,  Grea.  £d.  676,  678,  683 ;  Rex  v. 
Rispal,  W.  Bl.  368,  3  Bur.  1320;  The  State  v.  Buchanan,  5  Har.  &  J.  317, 
851,  352;  1  Trem.  P.  C.  82,  83. 

[130] 


CHAP.  XIX.]  CONSPIRACY.  §  187 

tical  courts ;  or  else  an  intent,  by  means  of  such  false  charge, 
to  extort  money  from  thtf  party."  ^ 

§  186.  The  English  books  furnish  numerous  instances  of 
proceedings  against  overseers  of  the  poor  and  others,  for  con- 
spiring to  charge  a  particular  parish  with  the  support  of  a 
pauper,  to  the  relief  of  another  parish.  Thus  a  conspiracy 
to  let  such  a  person  land,  with  the  intent  thereby  to  shift  the 
burden  of  his  maintenance,  appears  to  have  been  deemed 
indictable ;  ^  and  there  are  other  circumstances  in  which  the 
like  principle  is  recognized.^  But  the  common  method  of 
effecting  the  change  of  settlement  is  to  procure  one  pauper  to 
marry  another ;  and  here,  if  with  no  artifice  or  wrongful  prac- 
tice, men  combine  to  give  paupers  money  to  carry  out 
their  own  voluntary  wish  of  intermarrying,  which  would  not 
otherwise  be  gratified,  the  conspiracy  is  not  criminal,  what- 
ever be  its  secret  motive.  On  the  other  hand,  if  the  marriage 
is  to  be  brought  about  through  any  artifice  or  constraint  of  the 
will,  as  by  violence  or  threats  or  other  undue  means,  the  con- 
spiracy is  indictable.  Matrimony  is  a  thing  of  public  interest ; 
it  should  be  free  to  all,  yet  imposed  by  force  or  fraud  on 
none ;  and  these  considerations  enter  into  the  decision  of 
this  class  of  questions.^ 

§  187.  Thirdly ;  conspiracies  to  disturb  the  course  of  gov* 
emmerU  and  of  justice.  We  saw,  in  the  previous  volume,* 
what  efforts  to  injure  or  destroy  the  government,  or  to  impair 
any  of  its  functions,  are  punishable  when  put  forth  by  a 


*  1  Gab.  Crim.  Law,  252. 

'  Rex  V.  Edwards,  S  Mod.  320. 

•  Rex  V.  Wame,  Stra.  644;  Rex  v.  Flint,  Annaly,  370;  Rex  y,  RusHby, 
1  Bott  P.  L.  335 ;  Reg.  v,  Storwood,  9  Jur.  448 ;  Reg.  v.  Jennings,  1  New 
Sess.  Cas.  488 ;  Rex  v.  Edwards,  8  Mod.  320. 

«  2  Russ.  Crimes,  Grea.  Ed.  681,  682 ;  Rex  v.  Fowler,  1  East,  P.  C.  461 ; 
Rex  V.  Edwards,  8  Mod.  320, 11  Mod.  386,  Stra.  707 ;  Rex  v.  Compton,  Cald. 
246 ;  Rex  v.  Tarrant,  4  Bur.  2106 ;  Rex  v.  Watson,  1  Wils.41 ;  Rex  v.  Her- 
bert, 2  Keny.  466  ;  Rex  r.  Seward,  3  Nev.  &  M.  557,  1  A.  &  E.  706. 

»  Vol.  L  §  357-372. 
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single  individual.  And  there  is  scarcely  need  to  add,  that 
conspiracies  to  do  any  of  those  acts*  are  generally  crimes,  on 
the  ground  of  attempts,  as  before  explained.^  Therefore,  a 
conspiracy,  for  instance,  to  indict  one  falsely,^  or  in  any  way 
to  fabricate  or  to  suppress  testimony  in  a  court  of  justice,*  or 
to  prevent  a  prosecution,*  is  an  offence. 

§  188.  But  the  doctrine  of  combinations  enhancing  the 
public  danger,^  applies  also  to  our  present  head ;  and,  there- 
fore, a  conspiracy  against  the  government  or  its  justice  need 
not  be  to  do  a  thing  which  would  be  criminal  performed  by 
one.®  We  find  a  good  illustration  of  this  matter  in  Sir  An- 
thony Ashley's  case,^  reported  by  Lord  Coke.  The  conspira- 
tors were  to  proceed  criminally  against  him  for  murder,  and 
to  divide  among  themselves  his  estate  after  the  attainder; 
and  it  was  resolved,  that  **  be  Sir  Anthony  guilty  or  not  guilty 
of  the  said  murder,  yet  the  defendants  are  punishable  for  the 
great  and  heinous  misdemeanor  and  conspiracy,  scU.  for 
promising  of  the  said  bribes  and  rewards  to  suborn  the  said 
Henry  Smith  to  accuse  the  plaintiff  of  the  said  murder  eight- 
een years  passed,  and  the  articles  in  writing  to  share  and 
divide  the  estate  of  Sir  Anthony  after  the  attainder ;  for  this 
corrupt  conspiracy,  and  great  and  perilous  practice  and  mis- 
demeanor, the  defendants  shall  be  punished,  let  Sir  Anthony 
be  guilty  or  not  in  the  said  crime.  And  it  is  a  great  indig- 
nity offered  to  the  king,  for  any  subject  to  presume  to  cove- 
nant or  assume  that  the  king  shall  grant  probation  or  pardon, 


•  Ante,  §  167. 

•  Rex  V.  Spragg,  2  Bur.  993 ;  Rex  r.  Macdaniel,  1  Leach,  4th  ed.  44 ; 
Sydenham  u.  Keilawaj,  Cro.  Jac.  7,  pi.  9  ;  Reg.  v.  Best,  1  Salk.  1 74,  2  Ld. 
Raym.  1167,  8  Mod.  821 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  444,  §  2. 

»  The  State  v.  De  Witt,  2  Hill,  S.  C.  282;  Rex  v,  Mawbey,  6  T.  R.  619, 
2  Russ.  Crimes,  Grea.  £d.  677-680;  Rex  v.  Stevcnton,  2  East,  562 ;  Rex  v. 
Jobson,  2  Show.  1. 

•  Claridge  v.  Hoare,  14  Ves,  59,  65. 

•  Ante,  §  156,  et  seq. 

•  Rex  r.  Mawbey,  6  T.  R.  619,  2  Russ.  Crimes,  Grea.  Ed.  677. 
^  Ashley's  Case,  12  Co.  90. 
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or  that  the  estate  of  any  man  shall  be  shared  and  divided 
before  his  attainder."  Here  was  a  combined  oppression  at« 
tempted  against  a  subject,  who,  if  guilty,  had  still  the  right 
to  expect  all  things  against  him  to  be  done  in  the  ordinary 
course ;  and  the  perversion  of  public  justice  to  private  ends.^ 
But  associations  to  bring  criminals  to  punishment  for  the 
public  good  are  not  illegal.^ 

§  189.  '^  Neither,"  says  Hawkins,  "  doth  it  seem  to  be  any 
justification  of  a  confederacy  to  cairy  on  a  false  and  mali- 
cious prosecution,  that  the  indictment  or  appeal  which  was 
preferred,  or  intended  to  be  preferred,  in  pursuance  of  it,  was 
insufficient,  or  that  the  court  wherein  the  prosecution  was 
carried  on,  or  designed  to  be  earned  on,  had  no  jurisdiction 
of  the  cause,  or  that  the  matter  of  the  indictment  did  import 
no  manner  of  scandal,  so  that  the  party  grieved  was  in  truth 
in  no  danger  of  losing  either  his  life,  liberty,  or  reputation. 
For  notwithstanding  the  injury  intended  to  the  party  against 
whom  such  a  confederacy  is  formed,  may  perhaps  be  incon- 
siderable, yet  the  association  to  pervert  the  law,  in  order  to 
procure  it,  seems  to  be  a  crime  of  a  very  high  nature,  and 
justly  to  deserve  the  resentment  of  the  law."  ' 

§  190.  '<  A  conspiracy,"  observes  Russell,^  ''  to  obtain 
money  by  procuring  from  the  lords  of  the  treasury  the 
appointment  of  a  person  to  an  office  in  the  customs,  is  a  mis- 
demeanor at  common  law.  The  counsel  for  the  defendant 
proposed  to  argue,  that  the  indictment  was  bad  on  the  face 
of  it,  as  it  was  not  a  misdemeanor  at  common  law  to  sell  or- 
purchase  an  office  like  that  of  a  coast  waiter,  and  that,  however 


^  And  Bee  1  HawL  P.  C.  Curw.  Ed.  p.  447,  §  4 ;  6tii  ed.  c.  72,  §  4 ;  The 
State  V.  Enloe,  4  Dev.  &  Bat  373 ;  Rex  v.  Hollingbeny,  4  B.  &  C.  S2d,  6 
D.  &  R.  345. 

'  2  Rites.  Cnmes,  Grea.  Ed.  677. 

*  1  Hawk.  F.  C.  Curw.  Ed.  p.  446,  §  3.  And  see  2  Rubs.  Cximes,  Grea.  Ed. 
676 ;  Bloomfield  r.  Blake,  6  Car.  &  P.  75. 

*  2  Rnas.  Crimes,  Grea.  Ed.  680. 
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reprehensible  such  a  practice  might  be,  it  could  only  be  made 
an  indictable  offence  by  act  of  parliament.  But  Lord 
Ellenborough,  C.  J.,  said,  '  If  that  be  a  question,  it  must  be 
debated  on  a  motion  in  arrest  of  judgment,  or  on  a  writ  of 
error.  But,  after  reading  the  case  of  B«x  v.  Vaughan,^  it 
will  be  very  difficult  to  argue  that  the  offence  charged  in  the 
indictment  is  not  a  misdemeanor.'  And  Grose,  J.,  in  passing 
sentence,  likewise  observed,  that  there  could  be  no  doubt  that 
the  indictment  was  sufficient,  and  that  the  offence  charged 
was  clearly  a  misdemeanor  at  coiJimon  law."  ^ 

§  191.  The  doctril)e  of  the  last  section  seems  to  be  sus- 
tainable, even  in  Englaitd,  on  the  simple  ground  of  an  at- 
tempt,^ without  resorting  to  that  of  combinations,  peculiar  to 
conspiracies.^  A  fortiori^  the  same  at  common  law  must  be 
the  rule  in  this  country,  where  no  bargaining  for  office  is 
allowable.  In  Virginia,  a  corrupt  agreement  between  two 
justices  of  the  peace,  in  whom  was  the  power  of  appointment, 
that  the  first  should  vote  for  a  certain  third  person  as  com- 
missioner, in  consideration  of  the  second  voting  for  a  certain 
other  person  as  clerk,  and  vice  versa^  was  held  to  be,  wbeh 
executed,  indictable  at  common  law,  though  not  within  the 
statute  against  buying  and  selling  offices.^  And  nothing 
appears  in  the  case  showing  that  it  would  not  have  been 
equally  indictable  if  not  executed. 

§  192.  In  England,  moreover,  a  conspiracy  to  excite  hatred 
in  the  inhabitants  of  one  part  of  the  united,  kingdom  against 
those  of  another  part;  or  to  create  disaffection  or  hostility 
toward  the  government ;  or  to  compel  it,  by  force,  to  change 
the  laws,  —  is  indictable;  but  the  doctrine  is  not  carried 
so  far  as  to  abridge  the  just  liberty  of  popular  debate,  or 


^  Bex  V.  Yaugban,  4  Bar.  2494. 
'  Bex  V.  Pollman,  2  Camp.  229. 
'  1  Buss.  Climes,  Grea.  Ed.  147;  ante,  §  167. 

*  Ante,  §  156  et  seq. 

*  Commonwealth  v.  Callagban,  2  Ya.  Cas.  460. 
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of  petition.^  In  this  country,  we  protect,  with  even  nicer 
care,  the  right  of  the  masses  to  discuss  public  affairs,  and  to 
ask  redress  for  real  and  imaginary  grievances ;  yet  no  reason 
appears  why  the  general  doctrine  does  not  prevail  here,  the 
same  as  in  England.  The  reader,  however,  in  examining 
this  and  other  like  questions,  should  not  forget,  that  we  do 
not  have  common  law  offences  against  the  government  of  the 
United  States,  but  only  against  the  governments  of  the  sev- 
eral States.^  Of  course  a  conspiracy  tending  to  lessen  the 
governmental  revenue  is  ii|^ictable.^ 

§  193.  Fourthly ;  conspiracies  to  creeUe  public  breaches  of 
the  peace.  All  breaches  of  the  peace,  even  by  one,  and  em- 
ployment of  physical  force,  even  to  the  injury  of  individuals 
only,  being  indictable,^  there  is  little  scope  for* conspiracies 
of  this  kind,  except  when  they  are  criminal  as  attempts,  on 
the  principles  before  laid  down.^  Riots  and  the  like  are  but 
partially  executed  conspiracies  to  break  the  peace ;  and  there 
may  be  criminal  conspiracies  to  commit  such  offences.^  Under 
our  present  head,  however,  we  have  few  judicial  decisions  to 
guide  us.^ 

§  194.,  Fifthly ;  conspiracies  to  create  public  nuisances,  and 
do  other  like  injuries.  Under  this  obvious  head,  we  find  our- 
selves almost  as  destitute  of  authorities  as  under  the  last,  and 
for  reasons  similar  to  those  there  statecl.  Still  there  is  no 
question,  that  conspiracies  to  commit  offences  of  this  kind  may 
be  indictable  when  the  thing  to  be  done  would  not  be  so  if 
actually  performed,  much  less  if  merely  attempted,  by  a  single 


»  Reg.  V.  Vincent,  9  Car.  &  P.  91 ;  O'Connell  v.  Reg.,  11  CI.  &  F.  155, 
234 ;  8.  c,  in  its  earlier  stages,  2  Townsend,  St.  Tr.  892. 
«  VoL  L  §  20,  21. 
»  Rex  V.  Starling,  1  Sid.  174;  1  Gab.  Crim.  Law,  246. 

*  VoL  L  §  409 ;  ante,  tit.  Assault. 

•  Ante,  §  167. 

'  2  Chit  Crim.  Law,  506,  note ;  1  Gab.  Crim.  Law,  246. 
'  See  Hunter's  Case,  1  Swinton,  550;  Anderson  v.  Commonwealth,  5 
Rand.  627. 
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individual.  "  The  same  principle,"  says  Grabbett,^  "  which- 
restrains  any  combination  to  defeat  the  public  justice  of  the 
country,  must  also  apply  to  conspiracies  to  subvert  religion ;  * 
and  even  a  confederacy  to  do  an  act  which  offends  against 
public  decency  and  good-manners  will  be  sufficient  to  main- 
tain an  indictment  for  a  conspiracy;  as  in  Young's  case, 
where  the  master  of  a  workhouse,  a  surgeon,  and  another 
person  had  conspired  to  prevent  the  burial  of  a  person  who 
died  in  the  workhouse ;  the  taking  of  a  dead  body,  whether 
for  the  purpose  of  dissection,  or  fv  any  indecent  exhibitions, 
being  contra  bonos  moreSj  and,  therefore,  indictable."  ' 

§  195.  Sixthly ;  conspiracies  against  both  individucds  and 
the  community.  There  are  few  acts,  belonging  either  to  the 
head  of  conspiracy  or  any  other  in  the  criminal  law,  which  do 
not  have  a  somewhat  twofold  aspect,  as  they  affect  the  pub- 
lic and  particularpersons.*  And,  perhaps,  some  of  the  unlaw- 
ful combinations  already  mentioned  might  nearly  as  well  be 
considered  under  this  double  head,  as  the  ones  which  follow. 

§  196.  In  England,  combinations  among  workmen  to  raise 
the  price  of  wages  are  indictable  at  common  law.  "  Each," 
says  Grose,  J.,  ^  may  insist  on  raising  his  wages,  if*  he  can ; 
but,  if  several  meet  for  the  same  purpose,  it  is  iUegal,  and  the 
parties  may  be  indicted  for  a  conspiracy."*  The  matter 
there  is  now  regulated  by  statutes.^ 

§  197.  This  general  doctrine  has  been  received  as  belong- 
ing to  the  common  law  of  this  country .^  Yet  it  is  subject  to 
restrictions  here,  and  we  have  not  sufficient  adjudications  to 


^  1  Gab.  Crim.  Law,  245,  246. 
«  Fitzg.  64. 

*  Young's  case,  cited  2  T.  B.  784. 

*  And  see  Vol.  L  §  356. 

*  In  Rex  V.  Mawbey,  6  T.  R.  619,  636. 

*  2  Ross.  Crimes,  Grea.  Ed.  688. 

»  Commonwealth  v.  Hunt,  4  Met  111 ;  Feo[>le  r.  Fisher,  14  Wend.  9. 
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say  exactly  what  these  restrictions  are.  Under  the  statute 
of  New  York,  whereby  conspiracies  are  indictable  whose 
object  is  "to  commit  any  act  injurious  to  ... .  trade  or  com- 
merce," the  court  held,  that  a  combination  of  journeymen 
workmen,  of  any  trade  or  handicraft,  to  compel  master-work- 
men or  other  journeymen  to  obey  rules  established  by  the 
conspirators  for  the  regulation  of  the  price  of  labor^  is  within 
the  prohibition.  And  Savage^ C.  J.,  observed :  "  It  is  important 
to  the  best  interests  of  society  that  the  price  of  labor  be  left 
to  regulate  itself,  or  rather  be  limited  by  the  demand  for  it. 
Combinations  and  confederacies  to  enhance  or  reduce  the 
prices  of  labor,  or  of  any  article  of  trade  or  commerce,  are  in- 
jurious. They  may  be  oppressive,  by  compelling  the  public 
to  give  more  for  an  article  of  necessity  or  of  convenience  than 
it  is  worth ;  or,  on  the  other  hand,  of  compelling  the  labor  of 
the  mechanic  for  less  than  its  value.  Without  any  officious 
or  improper  interference  on  the  subject,  the  price  of  labor  or 
the  wages  of  mechanics  will  be  regulated  by  the  demand  for 
the  manufactured  article,  and  the  value  of  that  which  is  paid 
for  it ;  but  the  right  does  not  exist  either  to  enhance  the  price 
of  the  article  or  the  wages  of  the  mechanic,  by  any  forced  or 
artificial  means.  The  man  who  owns  an  article  of  trade  or 
commerce  is  not  obliged  to  sell  it  for  any  particular  price, 
nor  is  the  mechanic  obliged  by  law  to  labor  for  any  particular 
price.  He  may  say  that  he  will  not  make  coarse  boots  for 
less  than  one  dollar  per  pair,  but  he  has  no  right  to  sap  that 
no  other  mechanic  shall  make  them  for  less.  The  cloth  mer- 
chant may  say  that  he  will  not  sell  his  goods  for  less  than  so 
much  per  yard,  but  has  no  right  to  say  that  any  other  mer- 
chant shall  not  sell  for  a  less  price.  If  one  individual  does 
not  possess  such  a  right  over  the  conduct  of  another,  no  num- 
ber of  individuals  can  possess  such  a  right  All  combina- 
tions, therefore,  to  effect  such  an  object  are  injurious,  not  only 
to  the  individuals  particularly  oppressed,  but  to  the  public  at 
large."  ^     Probably  a  close  examination  will  show,  that  all 


*  People  V,  Fisher,  14  Wend  9, 18. 
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these  combinations  are,  in  the  end,  most  injarious  to  those 
who  enter  into  them ;  more  injurious,  indeed,  when  they  suc- 
ceed than  when  they  fail  to  accomplish  their  object. 

§  198.  A  conspiracy  to  procure  a  young  woman  to  have 
carnal  intercourse  with  a  man  is  indictable,  especially  if  force 
or  false  pretences  are  to  be  used  with  her,  and  probably  if 
they  are  not,  even  in  localities  where  fornication  and  adultery 
are  not  crimes.^  A  fortiori^  the  conspiracy  is  so  if  there  is 
to  be  a  marriage  ceremony  performed,  invalid  in  law,  but  be- 
lieved by  her  to  be  good.^  So^  also,  a  confederacy  to  assist  a 
female  infant  to  escape  from  her  father's  control,  with  a  view 
to  marry  her  against  his  will ;  ^  or  to  commit  fornication  with 
her,  of  course  against  his  will ;  ^  is  indictable  at  common  law. 
And  the  same  is  true,  if  the  object  of  the  confederacy  is  to 
entrap  a  girl  by  fraud,  or  coerce  her  by  force,  into  a  mar- 
riage.^ All  such  conspiracies  are  gross  violations  of  the  pub- 
lic interests  on  the  one  hand,  and  private  rights,  and  private 
virtue,  and  private  happiness  on  the  other  hand.  They  are 
abominable  efforts  to  corrupt  the  fountains  of  peace  on  earth 
and  prosperity  to  the  human  race. 

IV.   Statutory  Conspiracies. 
§  199.   In  some  of  the  States,  as  Maine,®  New  York,  New 


>  Reg.  V.  Mears,  1  Eng.  L.  &  £q.  581,  Temp.  &  M.  414,  2  Den.  C.  C.  79, 
15  Jur.  66;  Rex  v.  DelaYal,  8  Bur.  1434;  Anderson  o.  Commonwealth,  5 
Rand.  627. 

*  The  Stat^v.  Murphy,  6  Ala.  765 ;  Respublica  v.  Hevice,  2  Yeates,  114. 
'  Mifflin  V,  Commonwealth,  5  Watts  &  S.  461.    And  see  Rex  v.  Blacket, 

7  Mod.  89 ;  Rex  v.  Thorpe,  5  Mod.  221 ;  Rex  v.  Serjeant,  Rjran  &  Moody 
N.  P.  852. 

«  Rex  9.  Giey,  9  Howell  SI  Tr.  127, 1  East  P.  C.  460 ;  1  Gab.  Grim. 
Law,  247. 

*  Rex  V,  Wakefield,  2  Townsend  St  Tr.  112 ;  Bishop  Mar.  &  Div.  §  107; 
2  Lewin,  279 ;  2  Rnss.  Crimes,  Grea.  Ed.  686. 

*  See  The  State  v.  Riplej,  81  Maine,  886 ;  The  State  v.  Hewett,  81 
Maine,  896. 
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Jersey,  Pennsylvania,^  Georgia,  Iowa,  and  perhaps  some 
other,  are  statutes  relating  more  or  less  to  the  general  sub- 
ject of  conspiracy.  In  other  States,  as  Virginia,  North 
Carolina,'''  and  Mississippi,  are  enactments  which  may  be 
deemed  parts,of  their  slave  codes. 

§  200.  In  New  York,  "  If  two  or  more  persons  shall  con- 
spire either,  1.  To  commit  any  offence ;  or,  2.  Falsely  and 
maliciously  to  indict  another  for  any  offence,  or  to  ^ocure 
another  to  be  charged  or  arrested  for  any  such  offence ;  or, 
3.  Falsely  to  move  or  maintain  any  suit ;  or,  4.  To  cheat  and 
defiraud  any  person  of  any  property  by  any  means  which  are 
in  themselves  criminal;  or,  5.  To  cheat  and  defraud  any 
person  of  any  property  by  any  means  which,  if  executed, 
would  amount  to  a  cheat,  or  to  obtaining  money  or  property 
by  false  pretences ;  or,  6.  To  commit  any  act  injurious  to  the 
public  health,  to  public  morals,  or  to  trade  or  commerce ;  or 
for  the  perversion  or  obstructidn  of  justice  or  the  due  admin- 
istration of  the  laws,  —  they  shall  be  deemed  guilty  of  a  mis- 
demeanor." And  then  it  is  provided,  that  no  conspira- 
cies but  these  shall  be  punishable  criminally.^  The  provis- 
ions in  New  Jersey  are  the  same,  only  they  do  not  abrogate 
the  common  law ;  so  that  in  the  latter  State  there  are  indict- 
able conspiracies  not  within  the  statute.^  Probably  there  is  no 
State  but  New  York  in  which  the  common  law  doctrines  on 
this  subject  are  narrowed  by  legislation.  Even  in  New  York 
the  enactment  was  intended, "by  the  revisers  who  drew  it,  to 
be  merely  an  embodiment  of  the  common  law.^ 


^  CUry  0.  Commonwealth,  4  Barr,  210.  In  this  State  there  are  some  old 
English  enactments  in  force.    See  Lewis  Crim.  Law,  206. 

*  The  State  v.  Tom,  2  Dev.  569. 

'  People  V.  Fisher,  14  Wend.  9,  14.  We  have  already  seen,  that  by  this 
statute  there  mast  be  an  overt  act  in  all  conspiracies  except  to  commit  fel- 
ony upon  the  person  of  another,  or  arson  or  barglary.  YoL  I.  §  313 ;  ante, 
§156. 

*  The  State  v.  Norton,  8  Zab.  33. 

*  People  V.  Fisher,  14  Wend.  9, 17. 
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V.  Concluding  Points. 

*  §  201.  The  question,  whether  a  conspiracy  to  commit  an 
offence  is,  when  executed,  merged  in  the  offence  committed, 
and,  if  so,  under  what  circumstances,  was  sufficiently  dis- 
cussed in  the  previous  volume.^  We  there  also  saw,  that  the 
conspirators  may  be  indicted  either  in  the  county  wherein 
theiy  first  entered  into  the  unlawful  combination,  or  in  any 
othertcounty  in  which,  pursuant  to  it,  they  performed  any 
overt  act.* 

§  202.  Conspiracy  is  misdemeanor  even  in  those  cases 
where  its  object  is  the  commission  of  a  felony.*  What  the 
punishment  of  misdemeanor  is  at  common  law  we  saw  in  the 
previous  volume.^  In  Pennsylvania  the  proposition  was  laid 
down,  that  a  conspiracy  to  commit  an  indictable  offence  can- 
not be  punished  more  severely ^than  the  offence  itselt^  This 
decision  may  have  proceeded  somewhat  upon  a  statute, 
or  some  peculiarity  of  Pennsylvania  jurisprudence;  while, 
on  general  principles,  it  is  correct  applied  to  all  that  class 
of  cases  where  conspiracy  is  merely  an  attempt.^  But  where 
there  is  also  the  element  of  enhanced  guilt  growing  out  of 
combination,^  the  rule  of  law  must  be  otherwise.  And  in 
conspiracies  to  do  what  is  not  even  indictable  in  one  person, 
there  is  clearly  no  room  for  the  application  of  this  Pennsyl- 
vania doctrine.® 


>  Vol  L  §  536,  550 ;  The  State  v.  Murphy,  6  Ahu  765 ;  The  State  o. 
Noyes,  25  Yt.  415;  Reg.  v.  Button,  11  Q.  B.  929;  People  v.  Richards,  1 
Mich.  216  ;  People  o.  Mather,  4  Wend.  229,  265 ;  Commonwealth  v.  King»- 
bary,  5  Mass.  106. 

•  Vol.  I.  §  564. 

'  People  r.  Mather,  4  Wend.  229,  265 ;  B^.  v.  Button,  11  Q.  B.  929. 

•  Vol.  I.  §  626-630. 

•  Hartmann  v.  Conmionwealth,  5  Barr,  60. 

•  Ante,  §  167. 

'  Ante,  §  156  et  teq. 

•  See  further,  as  to  the  punishment  of  coo^uncy  in  Pennsylyania,  Claiy 
V.  Commonwealth,  4  Banr,  210. 
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CHAPTER  XX. 

CONTEMPT  OP  COURT  AND  THE  LIKE. 

Sect.  208, 204.    Introdaotion. 

205-208.    Against  what  Tribunal  or  Assemblage. 
209-220.    By  what  Act—  subdivided  thus :  — 

210, 211.    In  Presence  of  the  Court. 
212.    In  its  Absence,  by  Officers. 
218.    In  its  Absence,  by  Parties,  etc. 
•  214-216.    In  its  Absence,  by  other  Persons. 

217.    Against  Justices  of  the  Peace. 
218-220.    Contempts  as  Indictable. 
221-226.    Consequences  of  the  Contempt.     « 

§  203.  The  matter  of  the  present  chapter  is  analogous  to 
that  of  the  thirty-second  chapter  of  the  preceding  volume, 
entitled  ''  Forfeitures  without  conviction  for  Crime,  and  abat- 
able Nuisances."  There  it  was  shown  how  property  in  things 
is  lost  by  using  them  so  that  the  law  ceases  to  recognize  the 
lights  of  the  owner ;  in  this  chapter  we  shall  see  how  men, 
placing  themselves  in  opposition  to  the  machinery  of  the  law, 
are  necessarily  borne  down  by  it,  because  the  machinery  will 
move  on.  In  both  cases,  the  act  done  may  or  may  not  be  a 
crime  indictable,  and  may  or  may  not  furnish  matter  for  a 
civil  suit  by  a  party  injured ;  but  the  consequence  we  are  dis- 
cussing, as  flowing  from  the  act,  is  strictly  neither  a  punish- 
ment nor  a  civil  redress.  Sometimes,  however,  the  process  of 
contempt  has  the  practical  effect  of  enforcing  a  civil  right ; 
sometimes,  also,  it  serves  in  some  measure  practi6aUy  instead 
«Df  punishment 

§  204.   Our  purpose  in  this  chapter  is  not  to  discuss  the 
question,  in  all  its  extent  and  ramifications,  thus  wandering 
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far  into  the  course  of  procedure  in  courts  civil  and  criminal, 
but  to  present  such  views  of  contempt  as  will  enable  us  the 
better  to  see  its  relation  to  crime  proper.  Let  us  consider,  I. 
Against  what  Tribunal  or  Assemblage  it  may  be  committed. 
II.  By  what  Act    III.  The  Consequences. 


I.  Against  what  Tribunal  or  Assemblage^ 

§  205.  No  court  of  justice  could  accomplish  the  objects  of 
its  existence  unless  it  could  in  some  way  preserve  order,  and 
enforce  its  mandates  and  decrees.  But  the  common,  and 
usually  the  only  effectual,  method  of  doing  these  things  is  by 
the  process  of  contempt  Therefore  the  power  to  proceed 
against  persons  in  this  way  is  incident  to  every  judicial  tri- 
bunal, derived  from  its  very  constitution,  witj;iout  any  express 
statutory  aid.^ 

§  206.  Contempts  to  Jtistices  of  the  Peace.  A  question  has 
indeed  been  raised,  whether  the  power  belongs  to  ji||t]ces  of 
the  peace,  whose  courts  are  both  inferior  ones  and  not  of 
record.  The  Pennsylvania  doctrine  appears  to  be,  that  it 
does  not,  being  unnecessary.  The  reason  of  this  lack  of 
necessity  is  alleged  to  be  this,  that  the  contempt  is  (what  is 
true)  an  indictable  offence,  for  which  the  magistrate  may  im- 
mediately bind  over  the  offender,  and  compel  him  to  find 
sureties  for  his  good  behavior,  or  imprison  him  on  his  failure 
to  comply  with  this  order ;  ^  while  the  process  of  committal,  it 
is  said,  is  one  too  liable  to  be  abused  to  be  intrusted  to  an 


*  Vol.  I.  §  83 ;  Mariner  u.  Dyer,  2  Greenl.  165 ;  The  State  v.  White,  T. 
U.  P.  Charl.  123,  136;  Yates  v.  Lansing,  9  Johns.  395,  6  Johns.  337,  4 
Johns.  317  ;  The  State  v.  Tipton,  1  Blackf.  166  ;  Clark  v.  People,  1  Breese, 
266  ;  United  States  v.  Hudson,  7  Cranch,  32,  34 ;  Rex  v.  Cotton,  W.  KeL 
133 ;  People  v.  Turner,  1  Cal.  152 ;  Ex  parte  Adams,  25  Missis.  883 ;  MoiVw 
rison  v.  McDonald,  21  Maine,  550 ;  The  State  v.  Woodfin,  5  Ired.  199  * 
Gates  V.  McDaniel,  3  Port  356 ;  Stuart  v.  People,  3  Scam.  395 ;  Gorham  o. 
Luckett,  6  B.  Monr.  638. 

'  And  see  Richmond  v.  Dayton,  10  Johns.  398. 
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inferior  magistrate.^  But  the  English  ^  and  better  American  ^ 
doctrine  extends  the  authority  to  justices  of  the  peace  acting 
judicially,  the  same  as  to  courts  of  record;  though,  as  we 
shall  by  and  by  see,^  not  probably  to  quite  the  same  degree. 
Indeed,  we  should  hardly  be  at^Je  to  find  any  one  substantial 
reason  why  a  justice  of  the  peace  could,  in  every  emergency, 
preserve  order  in  his  tribunal  merely  by  binding  offenders 
over  to  answer  an  indictment  and  be  of  good  behavior,  which 
reason  would  not  equally  apply  to  a  judge  holding  a  court  of 
record.^ 

§  207.  But  where  a  'magistrate  acts  merely  ministerially, 
he  seems  to  stand  on  different  ground ;  and  we  may  well 
receive  the  doctrine  which  has  been  laid  down,^  that  he  can- 
not then  commit  for  contempt     Questions  concerning  con- 


'  Brooker  v.  Commonwealth,  12  S.  &  R.  175;  Fitler  tr.  Probasco,  2 
Browne,  137.  In  Brooker  v.  Commonwealth,  supra,  Gibson,  J.,  observed: 
"  Were  it  necessary  to  the  due  administration  of  the  laws,  that  justices  of  the 
peace  should  have  the  power  of  commitment  for  contempt,  I  would  not  hesi- 
tate to  declare  that  the  grant  of  the  office  carried  with  it,  as  an  incident,  all 
ancillary  power  which  should  be  necessary  to  its -complete  execution.  But, 
as  punishment  of  contempts  by  indictment  is  commensurate  with  this  object, 
I  am  content  that  the  law,  in  this  respect,  be  held  here  as  it  is  in  England." 
This  learned  and  usually  accurate  judge  certainly  mistook  the  English  law, 
in  supposing  that  it  does  not  allow  to  justices  of  the  peace  the  summary  pro- 
cess for  contempts  in  their  presence. 

*  Bex  V.  Revel,  1  Stra.  420 ;  Reg.  v.  Rogers,  7  Mod.  28 ;  1  Gab.  Crim. 
Law,  287;  1  Chit  Crim.  Law,  88, 112,  631.  And  see  Rex  v.  Catton,  W. 
Eel.  133  ;  Harwood's  Case,  1  Mod.  77,  79. 

*  Lining  v.  Bentham,  2  Bay,  1 ;  The  State  v.  Johnson,  2  Bay,  385, 1 
Brev.  155 ;  Clark  v.  People,  1  Breese,  266 ;  1  Chit  Crimes,  Amer.  Ed.  88, 
note;  The  State  v.  Applegate,  2  McCord,  110;  Hollingsworth  v.  Duane, 
Wallace,  77. 

*  Post,  §  217. 

*  In  United  States  v.  Hudson,  7  Cranch,  32,  34,  it  was  observed :  "  To 
fine  for  contempt,  impriscMi  for  contumacy,  enforce  the  observance  of  order, 
etc.,  are  powers  which  cannot  be  dispensed  with  in  a  court,  because  they  are 
necessary  to  the  exercise  of  ail  others." 

*  Fitler  ».  Probasco,  2  Browne,  137.  And  see  Commonwealth  v.  Stuart, 
2-Va.  Cas.  320. 
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tempts  to  justices  of  the  peace  are,  in  many  of  the  States, 
regulated  by  statutes,  to  which  the  reader  should  refer. 

§  208.  Contempts  to  Legislative  Bodies^  Officers^  and  Pub* 
lie  Meetings.  This  power  eiLtends,  also,  in  England,  to  the 
two  houses  of  parliament  severally ;  ^  and,  in  this  country,  to 
the  Senate  and  House  of  Representatives  of  the  United 
States ;  ^  and  to  the  corresponding  legislative  bodies  of  the 
respective  States.^  These  are  all  courts  of  record  for  some 
purposes.  But  it  belongs  not  properly  to  any  officer  who  has 
no  judicial  or  qtuisi  judicial  functions;  though  something 
analogous  does  to  some  officers.  Thus,  a  sheriff  is  a  conser- 
vator of  the  peace,  who  may  and  should  ^^  arrest  all  persons^ 
with  their  abettors,  who  oppose  the  execution  of  process."  ^ 
And  if  a  constable  is  preventing  a  breach  of  the  peace,  he 
may  take  into  custody  any  one  who  resists  him.^  As  to  mere 
voluntary  assemblages  of  people,  though  they  are  protected 
by  the  criminal  law,^  and  their  officers  may  also  eject  any  one 
who  disturbs  their  deliberations,  the  same  as  a  mere  private 
person  may  put  from  his  dwelling-house  or  other  premises 
another  who  violates  the  conditions  on  which  he  has  been 
received,  they  cannot  exercise  the  judicial  function  of  punish* 
ing  for  contempt. 

^  May  Pari.  Law,  t)2,  69 ;  Shaftsbury's  case,  1  Mod.  144,  6  Howell  St 
Tr.  1270,  1297;  Murray's  case,  1  Wils.  299,8  Howell  St  Tr.SO;  Flower's 
case,  27  Howell  St  Tr.  986,"  8  T.  R.  814 ;  Crosby's  case,  8  Wils.  188,  19 
Howell  St  Tr.  1188, 1146,  1147,  in  which  DeGrey,  C.  J.,  observed :  "  This 
power  of  committing  must  be  inherent  in  the  House  of  Commons  irom  die 
very  nature  of  its  institution ;  and,  therefore,  is  a  part  of  the  law  of  the  land. 
They  certainly  always  could  commit  in  many  cases.  In  matters  of  elections, 
they  can  commit  sheriffs,  mayors,  officers,  witnesses,  etc. ;  and  it  is  now 
agreed  that  they  can  commit  generally  for  all  contempts."  And  see  the 
text  and  notes,  generally,  in  Thompson's  case,  8  Howell  St  Tr.  1. 

*  Anderson  v.  Dunn,  6  Wheat  204. 

'  Cushing's  Law  and  Practice  of  Legulative  Assemblies,  pi.  538,  534, 608, 
625-627,  655. 

*  Kent,  C.  J.,  in  Coyles  v.  Hurtin,  10  Johns.  85. 

*  Levy  V.  Edwards,  1  Car.  &  P.  40. 

*  Vol.  L  §  402 ;  post,  tit.  DisTURsma  Meetings. 
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IL  By  what  Act} 

§  209.  We  should  travel  too  far  from  the  plan  of  this 
volume  if  we  were  to  treat  of  the  question  presented  under 
this  sub-title  in  its  application  to  legislative  bodies ;  and,  in- 

^  Mr.  Erskine  once  stated  the  general  principles,  nnder  this  head,  clearly 
and  briefly  as  follows :  "  Every  court  must  have  power  to  enforce  its  own 
process,  and  to  vindicate  contempts  of  its  authority :  otherwise,  the  laws 
would  be  despised ;  and  this  obvious  necesaty  at  once  produces  and  limits 
the  process  of  attachment  Wherever  any  act  is  done  by  a  court  which  the 
subject  is  bound  to  obey,  obedience  may  be  enforced,  and  disobedience 
punished,  by  that  summary  proceeding.  Upon  this  principle,  attachments 
issue  against  officers  for  contempt'  in  not  obeying  the  process  of  courts  di- 
rected to  them  as  ministerial  servants  of  the  law ;  and  the  parties  on  whom 
such  process  is  served  may,  in  like  manner,  be  attached  for  disobedience. 
Many  other  cases  might  be  put  in  which  it  is  a  legal  proceeding,  since  every 
act  which  teilds  directly  to  frustrate  the  mandates  of  a  court  of  justice  is  a 
contempt  of  its  authority.  But  I  may  venture  to  lay  down  this  distinct  and 
absolute  limitation  of  such  process,  namely.  That  it  can  only  issue  in  cases 
where  the  court  which  issues  it  has  awarded  somevprocess,  given  some  judg- 
ment, made  some  legal  order,  or  done  some  act  which  the  party  ag^st 
whom  it  issues,  or  others  on  whom  it  is  binding,  have  either  neglected 
to  obey,  contumaciously  refused  to  submit  to,  incited  others  to  defeat 
by  artifice  or  force,  or  treated  with  terms  of  contumely  and  disrespect, 
[the  last  being]  in  the  face  of  the  court,  or  of  its  minister  charged  with  the 
execution  of  its  acts.  [The  limitation  beginning  with  the  words,  '*  In  face  of 
the  court,"  must  be  understood  to  apply  only  to  the  next  preceding  clause, 
namely,  "  treated  with  terms  of  contumely,"  etc. ;  otherwise,  it  directly  con- 
flicts with  what  the  writer  has  said  before,  as  well  as  with  other  established 
law.]  But  no  crime,  however  enormous,  even  open  treason  and  rebellion, 
which  carry  with  them  a  contempt  of  all  law,  and  of  the  authority  of  all 
courts,  can  possibly  be  considered  as  a  contempt  of  any  particular  court,  so 
as  to  ^  punishable  by  attachment,  unless  the  act  which  is  the  object  of  that 
punishment  be  in  direct  violation  or  obstruction  of  something  previously 
done  by  the  court  which  issues  it,  and  which  the  party  attached  was  bound, 
by  some  antecedent  proceedings,  to  make  the  rule  of  his  conduct.  A  con- 
structive extension  oi  contempt,  beyond  the  limits  of  this  plain  principle, 
would  evidently  involve  every  misdemeanor,  and  deprive  the  subject  of  the 
trial  by  jury  in  all  cases  where  the  punishment  does  not  extend  to  touch  his 
life."  Letter  to  a  member  of  the  Irish  bar,  A.  i>,  1785,  27  Howell  St  Tr. 
1019. 
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deed,  we  cannot  examine  it  in  all  its  details  as  respects 
judicial  tribunals.  One  leading  idea  controls  the  whole 
matter ;  namely,  that  the  power  to  punish  thus  summarily 
being  derived  from  necessity,  the  law  of  necessity  fixes  its 
bounds.  Let  us,  therefore,  take  a  cursory  view  of  judicial 
contempts  from  the  following  points  of  observation:  —  As 
committed,  first,  in  the  presence  of  the  court ;  secondly,  in  its 
absence,  by  persons  attached  to  it  as  officers ;  thirdly,  in  its 
absence,  by  persons  attached  to  it  as  being  parties,  or  having 
process  served  upon  them ;  fourthly,  in  its  absence,  by  other 
persons ;  fifthly,  in  these  several  ways  as  against  justices  of 
the  peace ;  sixthly,  in  these  several  ways  as  concerns  the 
indictable  quality  of  the  act. 

§  210.  First ;  contempts  conmiitted  in  the  presence  of  the 
court.  There  is  no  exact  rule  to  define  these  contempts ;  but 
any  disorderly  conduct,  calculated  to  interrupt  the  proceed- 
ings ;  any  insolent  behavior  or  disrespect  to  the  judge  sitting 
in  court ;  any  breach  of  order,  decency,  and  decorum,  either 
by  parties  and  persons  connected  with  the*  tribunal,  or  by 
strangers  present ;  or,  a  fortiori^  any  assault  made  in  view 
of  the  court,  is  punishable  in  this  summary  way.^  So 
is  the  arrest,  in  its  presence  actual  or  constructive,  of  a  party 
or  witness,  who,  by  reason  of  his  attendance  on  the  court,  is 
exempt  from  arrest.^     And  it  is  a  contempt  to  muster  a  body 


*  1  Gab.  Crim.  Law,  28€ ;  Reg.  v.  Rogers,  7  Mod.  28,  29;  People  ». 
Turner,  1  CaL  152  ;  Ex  parte  Summers,  5  Ired.  149 ;  The  State  v.  Yancy,  1 
Car.  Law  Repos.  619;  St  Clair  v.  Piatt,  Wright,  532;  2  Hawk.  P.  C. 
Curw.  Ed.  p.  221,  §  85.  In  Rex  r.  Davison,  4  B.  &  Aid.  829,  33%  Hol- 
royd,  J.,  observed:  <'In  the  case  of  an  insult  to  [the  judge]  himself, 
it  is  not  on  his  own  account  that  he  commits ;  for  that  is  a  consideration 
which  should  never  enter  into  his  mind.  But,  though  he  may  despise  the 
insult,  it  is  a  duty  which  he  owes  to  the  station  to  which  he  belongs 
not  to  suffer  those  things  to  pass  which  will  make  him  despicable  in  the 
eyes  of  others.  It  is  his  duty  to  support  the  dignity  of  his  station,  and 
uphold  the  law,  so  that,  in  his  presence  at  least,  it  shall  not  be  infringed." 

•  Blight  v.  Fisher,  Peters  C.  C.  41.    See  Rex  v.  Hall,  2  W.  Bl.  1110. 
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of  militia  so  near  as  to  disturb  the  proceedings.^  But  no  one 
is  to  be  molested  by  the  judge  for  doing  respectfully,  in  the 
presence  of  the  tribunal,  any  thing  which  he  has  the  right  to 
do.2 

^  211.  If  a  witness  refuses  to  answer  a  proper  question ;  ^ 
or  a  person,  served  with  a  habeas  corpus,  declines  to  make  a 
sufficient  return  thereon ;  ^  or  if  one  brings  a  suit  in  the  name 
of  another,  without  his  privity  or  consent ;  ^  or  brings  a  mere 
fictitious  suit,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  the  matters  stated  in  it ;  ^  or  if  any  one  takes  papers 
from  the  files  of  the  courtj  and  wiU  not  bring  them  back ;  ^  -^ 
in  these  and  analogous  cases  the  offender  is  answerable  for  a 
contempt 

§  212.  Secondly ;  contempts  by  officers  of  the  court,  not  it 
its  presence.  Officers  of  the  court,  in  respect  of  their  official 
conduct,  are  under  its  control  as  well  when  absent  as  pres- 
ent.® Therefore  an  attorney  or  counsellor  at  law,  guilty  of 
any  malpractice;^   as  in  refusing  to  give  back  to  a  client 


And  this  doctrine  extends  to  the  arrest  of  a  iritness  eundot  morando,  et  re- 
deundo,  Eimpton  v.  London  &  Northwestern  Railway,  25  Eng.  L.  &  £q. 
557. 

^  The  State  v.  Coulter,  Wright,  421 ;  The  State  v.  Goff,  Wright,  78.  See 
Commonwealth  v.  Stuart,  2  Va.  Cas.  320.  «  ^ 

"  Stokeley  v.  Commonwealth,  1  Va.  Cas.  830 ;  Blight  v.  Fisher,  Peters 
C.  C.  41.    And  see  Martin  i;.  Bold,  7  Taunt  l82. 

*  Lott  V.  Burrel,  2  Const,  N.  8.,  167. 

*  The  State  v.  Fhilpot,  Dudley,  Ga.  46.  See  Stockdale  v.  Handsard,  8 
DowL  P.  C.  474. 

*  Butterworth  v.  Stagg,  2  Johns.  Cas.  291. 

*  Smith  V.  Brown,  3  Texas,  360. 

^  Barker  v.  Wilfoid,  Kirby,  232,  235.  And  see  Eeppele  v.  Williams,  1 
Dall.  29. 

*  As  to  the  constitutional  question,  see  Harrison  v.  Chiles,  3  Litt  194; 
Hollingsworth  r.  Duane,  Wallace,  77, 106 ;  Floyd  v.  The  State,  7  Texas,  215» 

*  Anonymous,  6  Mod.  137 ;  2  Hawk.  P.  C.  Curw.  Ed.  p.  210,  §  6  et  seq., 
p.  219,  §  30. 
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papers,^  or  pay  over  to  him  money  collected,*  or  in  wilfully 
'mismanaging  his  business;  is  liable,  after  proper  proceedings 
had,  to  attachment  for  contempt.  The  same  rule  applies  to 
sheriflfs  and  other  like  officers ;  ^  and  a  refusal  to  serve  or  return 
process,^  or  to  pay  money  collected,^  likewise  any  abuse  in 
serving  a  precept,^  or  the  making  of  a  false  return,^  renders  the 
officer  liable.  So  is  a  clerk  of  the  court"  or  a  master  in  chan- 
cery® answerable  in  this  way  for  any  wilful  misfeasance 
or  non-feasance.  And  if  a  juror,  charged  with  a  cause,  leaves 
his  associates  and  mingles  with  the  community,  or  holds 
communication  with  persons  outside,^^  he  commits  a  con- 
tempt of  court^ 

§  213.  Thirdly ;  contempts  in  the  absence  of  the  court  by 
parties  and  persons  served  with  process.  The  relation  of 
Ifaese  persons  to  the  tribunal  is  such  that  any  wilful  disregard 
of  a  proper  command  is  a  contempt     When,  therefore,  one 


1  Ex  parte  Willand,  11  C.  B.  544,  20  Eng.  L.  &  Eq.  293. 

"  People  V.  Nevins,  1  Hill,  N.  Y.  154 ;  2  Hawk.  P.  C.  Curw.  Ed.  p.  211, 
§  10 ;  Stevenson  v.  Power,  9  Price,  384.  In  re  Newbery,  4  A.  &  £.  100, 
5  Nev.  &  M.  419. 

'  See  The  State  v.  Williams,  2  Speers,  26. 

*  Chittenden  v.  Brady,  Ga.  Decis.  219;  Ex  parte  Summers,  5  Ired.  149; 
People  r.  Marsh,  2  Cow.  498 ;  People  v.  Adgate,  2  Cow.  504 ;  Anonymous, 
j23  Wend.  102,  (there  is  a  statute  in  New  York);  Connor  v.  Archer,  1 
Speers,  89 ;  Pitman  o.  Clarke,  1  McMullan,  316 ;  2  Hawk.  P.  C.  Curw.  Ed. 
p.  208,  §  2 ;  Howitt  v.  Rickaby,  9^M.  &  W.  52. 

'  Matter  of  Stephens,  1  Kelly,  584 ;  Connor  v.  Archer,  1  Speers,  89 ; 
2  Hawk.  P.  C.  Curw.  Ed.  p.  209,  §  4. 

'  The  State  t;.  Tipton,  1  Blackf.  166 ;  Anonymous,  2  Keny.  372 ;  Gregory 
V.  Onslow,  LoflHt,  35;  Rex  v.  Hall,  2  W.  Bl.  1110;  Hewitson  v.  Hunt,  8 
Rich,  106 ;  2  Hawk.  P.  C.  Curw.  Ed.  p.  208,  §  8. 

»  2  Hawk.  P.  C.  Curw.  Ed.  p.  209,  §  5. 

'  The  State  v.  Simmons,  1  Pike,  265 ;  Moore  v.  Clerk  of  Jessamine,  Litt 
Sel.  Cas.  104  ;  Reg.  v.  Harland,  8  Dowl.  P.  C.  323. 
^  *  Yates  V,  Lansing,  9  Johns.  395,  4  Johns.  317,  6  Johns.  337. 

^  The  State  v,  Helvenston,  R.  M.  CharL  48. 

"  See  2  Hawk.  P.  C.  Curw.  Ed.  p.  212,  §  14  et  seq. 
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disobeys  an  injunction,^  or  a  decree  to  make  a  conveyance,* 
or  order  to  perform  an  award  of  referees,*  or  other  like  com- 
mand,^ or  a  subpoena  to  appear  as  a  witness,^  or  the  like ;  ^  or 
when  referees  under  a  rule  will  not  report  ;7  or  when  the 
judge  of  an  inferior  tribunal  refuses  obedience  to  a  process  " 
from  a  superior  one;®  or  a  private  party  declines* to  comply 
with  a  mandamus ;  ^  the  delinquent  is  liable  to  an  attachment 
for  contempt  But  the  order,  process,  q§  decree  must  be  a 
valid  one,  which  the  court  has  the  authority  to  make ;  other- 
wise to  disregard  it  is  no  contempt^^ 

§  214.  Fourthly ;  contempts  in  the  absence  of  the  court  by 
other  persons.     The  Mississippi  doctrine  appears  to  be,  that 


*  Gates  p.  McDaniel,  3  Port  356 ;  Woodworth  t;.  Rogers,  8  Woodb.  k 
M.  135 ;  Finley  v.  Ankeny,  Breese,  191 ;  People  v.  Compton,  1  Duer^  512 ; 
Davis  V.  Mayor  of  New  York,  1  Duer,  451. 

"  Buffum's  case,  18  N.  H.  14. 

»  McClure  v,  Gulick,  2  Harrison,  840;  Shriver  v.  The  State,  9  Gill  & 
J.  1;  Yates  v.  Russell,  17  Johns.  461 ;  Anonymous,  Lofilb,  451;  Anony- 
mous, Loffl,  321 ;  Rex  v,  Myers,  1  T.  R.  265  ;  Mendell  i;.  Tyrrell,  9  M  & 
W.  217 ;  Mc Arthur  v.  Campbell,  4  Nev.  &  M.  208,  2  A.  &  £.  52 ;  Mayor  of 
Bath  r.  Pinch,  4  Scott,  299. 

*  Den  r.  Hendrickson,  3  Harrison,  366 ;  The  State  v,  Noel,  T.  U.  P.  Charl. 
43 ;  Philips  v.  Harriss,  3  J.  J.  Marshall,  122;  Gates  v*  McDaniel,  3  Port 
356 ;  Ex  parte  Walker,  25  Ala.  81 ;  £x  parte  Langdon,  25  Vt  680 ;  Fisher 
V.  Fisher,  4  Hen.  &  Munf.  ^4 ;  Liiringston  v.  Fitzgerald,  2  Barb.  396 ;  Sherw 
man  t;.  Cohen,  2  Strob.  553. 

'  The  State  v.  Trumbull,  1  Southard,  139;  Delaney  v.  Regulators,  1 
Yeates,  403 ;  Conunon wealth  v.  Deskins,  4  Leigh,  685. 

*  Jackson  v.  Justices,  1  Va.  Cas.  314. 

^  Thompson  v,  Parker,  3  Johns.  260 ;  Cumberland  v.  North  Yarmouth,  4 
Greenl.  459;  Stafford  v,  Hesketh,  1  Wend.  71.  See  Frets  v.  Frets,  1 
Cow.  335. 

'  People  V.  Judges  of  Washington,  2  Caines,  97 ;  The  State  v.  Hunt, 
Coxc,  287 ;  Mungeam  v.  Wheatley,  1  £ng.  L.  &  £q.  516,  15  Jur.  110 ;  Ex 
parte  Camochan,  T.  U.  P.  CharL  315;  People  v.  Pearson,  3  Scam.  270; 
Ex  parte  Woodruff,  4  Ark.  630 ;  Patchin  v.  Mayor  of  Brooklyn,  13  Wend.  * 
664;  Gorham  t;.  Luckett,  6  &.  Monr.  638. 

*  Rex  y.  Edyvcan,  3  T.  R.  352 ;  Rex  w.  Babb,  3  T.  R.  579. 
»  Birdsall  v.  Pixley,  4  Wend.  196. 
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the  constitution  and  general  spirit  of  the  laws  of  that  State 
have  abrogated  so  much  of  the  common  law  of  contempt  as 
comes  within  our  present  subdivision.  Therefore  the  court 
held,  that  the  publication,  during  its  sitting,  of  a  newspaper 
article,  reflecting  upon  the  conduct  of  the  presiding  judge, 
and  charging  him  with  being  an  abettor  of  a  certain  peison 
against  whom  an  indictment  for  murder  was  pending,  could 
not  be  visited  as  acontempt.'  And  a  like  doctrine, —  namely, 
that  there  can  be  no  contempt  of  a  court  by  strangers  to  its 
organization,  who  are  abo  neither  parties  nor  served  with 
process,  except  in  the  actual  preseirce  of  the  tribunal  then  in 
session, — seems,  perhaps,  to  prevail  in  Illinois,' and  doubt- 
less in  some  of  the  other  States.* 

§  215.  But  the  English  and  better  American  rule  lecog- 
nizes  such  contempts,  though  under  limitations  not  easily 
defined.  For  example,  in  Virginia  where  one,  being  inter- 
ested in  the  event  of  a  suit  pending,  but  not  as  a  party, 
met  the  judge  proceeding  to  take  his  seat  on  the  bench ;  and, 
on  being  spoken  to  by  him,  responded,  in  substance :  "  I  do 
not  speak  to  any  one  who  acted  so  corruptly  and  cowardly 
as  to  attack  my  character  when  I  was  absent,  and  defence- 
less," —  alluding  to  expressions  of  the  judge  on  the  trial  of 
the  cause  at  a  former  term ;  this  was  held  to  be  a  cpQ* 
tempt* 

§  216.  And,  according  to  the  general  doctrine,  any  publi- 
cation, whether  by  parties  or  strangers,  which  concerns  a 
cause  pending  in  court,  and  has  a  tendency  to  prejudice  the 
public  concerning  its  merits,  and  to  corrupt  the  administra- 
tion of  justice;^  or  which  reflects  on  the  tribunal  or  its  pro- 


Ex  parte  Hickey,  4  Sm.  b  M.  751. 
Stuart  V.  People,  9  Scam.  39S. 

Tn  PcnnaylTania,  there  b  ft  statate  which  lubatanliallf  cotcts  this 
ind ;  Foster  v.  Commonwealth,  8  W«t4s  &  S.  77. 
Commonwealth  v.  Dandridge,  2  Ta.  Cas.  408. 

Bespublica  E.  Oswald,  1  DalL  S19;  Bafud  c.  Panmore,  S  Yeates, 
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ceedings,  or  on  the  parties,  the  jurors,  the  witnesses,  or  the 
counsel;^  may  be  visited  as  a  contempt.  The  facts  usually 
show,  that  the  publication  was  made  in  term  time ;  and  per* 
haps  this  ingredient  may  under  some  circumstances  be  ma- 
terial. So  there  are  sometimes  reasons  why  the  proceedings 
in  a  ease  be  not  published,  though  aqcurately,  or  not  until 
the  suit  is  .terminated  ;  then,  if  the  judge  makes  an  order  for- 
bidding or  limiting  the  publication,  in  respect  to  time  or 
otherwise,  a  violation  of  the  order  is  a  contempt^ 

§  217.  Fifthly ;  contempts  against  justices  of  the  peace. 
What  has  been  said  thus  far  refers  particularly  to  contempts 
against  the  higher  courts  and  courts  of  record.  But  there  is 
an  opinion,  which  may  perhaps  be  well  founded,  that  the 
authority  of  justices  of  the  peace  is  somewhat  more  limited.^ 
They  may  commit  for  contempts  in  their  presence,  while 
holding  their  court ;^  but  Mr.  Gabbett  observes,  that  ^'courts 
of  inferior  jurisdiction  cannot  attach  or  commit  a  party  for 
any  contempt  which  does  not  arise  in  the  face  of  the  court."  ^ 
And  there  are  many  expressions  in  the  English  books  which 
seem  to  sustain  this  general  proposition.  It  is  also  held,  in 
England,  that  the  sessions  cannot  proceed  in  this  way  against 
a  man  for  disobeying  an  order  of  fiUation,  but  only  on  his 
recognizance;^  yet,  although  an  inferior  tribunal  may  not 


438;  People  r.  Few,  2  Johns.  290.    In  Rex  i;.  Gilham,  Moody  &  M.  165, 
the  act  was  not  sufficient 

^  Hollingsworth  v.  Doane,  Wallace,  77,  102;  Branson's  case,  12  Johns. 
460 ;  People  r.  Freer,  1  Caines,  485, 518 ;  Tenney's  case,  3  Foet.  N.  H.  162 ; 
Morrison  v.  Moat,  4  Edw.  CL  25 ;  Littler  t7.  Thomson,  2  Bear.  129 ;  In  re 
Crawford,  IS  Jar.  955. 

*  4  BL  Com.  258 ;  Matter  of  Clement,  S3  Howell  St  Tr.  1562,  1564 ;  Rex 
9.  Clement,  4  B.  &  Aid.  218.    And  see  Morrison  v.  Moat,  4  Edw.  Ch.  25. 

*  1  Gab.  Crim.  Law,  287. 

*  The  State  r.  Johnson,  1  Brev.  155,  2  Bay,  385 ;  Lining  t?.  Bentham,  2 
Bay,  1;  The  State  v.  Applegate,  2  McCord,  110;  Rex  v.  Revel,  1  Stra. 
420;  Beg.  v.  Rogers,  7  Mod.  28 ;  Reg.  f^  Langley,  2  Ld.  Raym.  1030;  ante, 

206. 

*  1  Gab.  Cjrim.  Law,  287. 

*  Reg.  V.  West,  11  Mod.  59. 
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have  authority  to  make  a  variety  of  orders  which  a  superior 
one  can  make,  there  seems  no  reason,  in  principle,  why  it 
should  not  be  held  to  have  the  same  powers  by  implication 
as  the  higher,  where  it  has  the  jurisdiction  to  act  Still  this 
suggestion  seems  to  be  contrary  to  some  American  cases, 
in  which  either  directly  or  by  way  of  dictum  it  has  been  laid 
down,  that  these  inferior  tribunals  can  commit  for  such  con- 
tempts only  as  are  perpetrated  in  their  inunediate  presence.^ 

§  218/  Sixthly ;  contempts  viewed  as  indictable  offences. 
There  are  many  acts  which  are  contempts  of  court  and  at 
the  same  time  are  indictable  crimes.  So,  many  acts  analogous 
in  their  nature  and  tendencies  to  these  are  indictable,  but 
not  to  be  proceeded  against  as  contempts.  And,  as  we  saw 
in  the  previous  volume^  how  the  same  thing  may  be  a  civil 
and  a  criminal  injury  alike,  for  which  a  civil  suit  and  crim- 
inal prosecution  may  both  be  maintained,  each  on  its  own 
ground  without  reference  to  the  other;  so  here,  the  indict- 
ment and  the  proceeding  for  contempt  are  entirely  distinct, 
and  neither  wUi  be  a  bar  or  any  impediment  whatever  to 
the  other.^ 

§  219.  "  An  indictment  can  be  supported  for  a  contempt 
of  a  justice  of  the  peace,  which,  though  short  of  a  breach  of 
the  peace,  yet  amounts  to  an  obstruction  of  the  execution 


^  Lining  t%  Bentham,  S  Bay,  1,  8;  Richmond  v.  Dayton,  10  Johns.  393; 
HoUingsworth  i\  Duane,  Wallace,  77;  The  State  v.  Applegate,  2  McCord, 
110.  None  of  these  cases,  but  the  last,  contsun  any  thing  more  than  dicta 
on  the  point;  and  the  last  merely  decides,  that  a  justice  of  the  peace  cannot 
commit  a  constable  for  contempt  in  not  returning  an  execution  and  paying 
over  the  money  collected  thereon. 

•  Vol.  L  §  827  et  seq. 

*  Vol.  I.  §  691 ;  The  State  v.  Woodfin,  5  Ired.  199 ;  The  State  v.  Yancy,  1 
Car.  Law  Rcpos.  519;  Rex  v.  Lord  Ossulston,  2  Stnu  1107 ;  The  State  v, 
Williams,  2  Speen,  26 ;  Rex  v,  IJisrson,  Andr.  310.  And  see  Vertner  v. 
Martin,  10  Sm.  &  M.  103;  Foster  r.  Commonwealth,  8  Watts  &  S.  77;  £x 
parte  BrounsaU,  Cowp.  829;  In  re  King,  8  Q.  B.  129;  In  re  Wright,  1 
£xch.  658. 
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of  his  office ;"  because  "  every  obstruction  of  an  officer  in  the 
execution  of  his  office  is  a  public  injury,  and,  unless  where 
the  legislature  has  directed  otherwise,  is  indictable."  ^  Even 
mere  words  may  constitute  the  obstruction  here  meant;*  the 
role  as  to  which  point  is  laid  down  in  Starkie  on  Slander  to 
be,  that  "any  contemptuous  or  contumelious  words,  when 
spoken  to  the  judges  of  any  courts,  in  the  execution  of  their 
office,  are  indictable."* 

§  220.  The  doctrine  seems  to  have  been  laid  down,  that,  in 
every  case  where  a  magistrate  may  commit  for  contempt  in 
consequence  of  what  is  done  before  him,  the  offender  is  lia- 
ble likewise  to  this  graver  proceeding;^  yet  Lord  Holt  has 
observed :  "  If  a  witness  be  insolent,  we  may  commit  him 
for  the  immediate  contempt,  or  bind  him  to  his  good  be* 
havior ;  but  we  cannot  indict  him  for  it."^  And  where  one 
was  convicted  for  saying  to  justices  before  whom  he  was 
brought  by  warrant  at  their  sessions,  "  This  is  no  justice  of 
peace's  business;  you  shall  not  try  this  matter;  have  a  care 
what  you  do ;  I  have  blood  in  me,  if  I  had  you  in  another 
place," — judgment  was  arrested;  because  the  words  did  not 
carry  with  them  any  intent  to  break  the  peace,  especially  as 
the  defendant  was  a  wheelwright;^ — still  it  is  difficult  to 
say,  that  even  a  wheelwright  did  not  commit  thereby  a  con- 
tempt of  the  justices.  In  another  case,  the  court  was  divided 
on  the  question,  whether  a  criminal  information  will  lie 
against  a  person  for  writing,  without  authority,  a  letter  in 
the  name  of  the  chief  justice  of  the  king's  bench,  directed  to 
one  of  his  friends,  asking  a  visit  from  the  friend.*^  Here  was 
no  contempt  of  court;  and  probably  our  judges  would  not 

^  Brooker  r.  Commonwealth,  12  S.  &  R.  175.  And  see  Vol.  I.  §  S64,  S65, 

'  Ecx  p.  Revel,  1  Stra.  420. 
'  2  Stark.  Slander,  194. 

*  Bex  r.  Revel,  1  Stra.  420. 

*  Reg.  V.  Rogers,  7  Mod.  28. 

*  Reg.  v.  Nun,  10  Mod.  186,  187. 
'  Rex  V.  Emerton,  2  Show.  20. 
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hold  such  an  act,  however  reprehensible,  to  be  a  crime* 
Tliese  cases  seem  to  be  valuable  chiefly  as  showing,  that 
contempts  of  court  and  indictable  offences  rest  severally  on 
their  own  foundations. 


III.  Consequences  of  the  Contempt 

§  221.  It  is  not  within  the  plan  of  this  volume  to  discuss 
questions  of  practice ;  yet  we  may  observe,  that  the  very 
nature  of  a  contempt  is  such  as  compels  the  court  against 
whom  it  is  committed  to  proceed  against  it,  and  precludes 
any  other  or  superior  tribunal  from  taking  cognizance  of  it, 
whether  directly  or  on  appeal  or  otherwise.^  Under  peculiar 
provisions  of  law,  however,  in  a  few  of  the  States,  the  supe- 
rior courts  do  correct  the  errors  of  the  inferior  ones  in  this 
matter.^ 


^  Crosb/s  case,  S  Wils.  18S;  Gates  v.  MoDaniel,  4  Stew.  &  P.  69; 
Moore  v.  Clerk  of  Jessamine,  Litt  Sel.  Cas.  104 ;  The  State  v.  Upton, 
1  Blackf.  166  ;  People  v.  Kevins,  1  Hill,  N.  Y.  154 ;  Bex  v.  Flower,  8  T.  B. 
814,  27  Howell  St  Tr.  986 ;  Yates  v.  Lansing,  9  Johns.  395,  4  Johns. 
817,  366 ;  Ex  parte  Adams,  25  Missis.  883 ;  Floyd  v.  The  State,  7  Texas, 
215 ;  Ex  parte  Kearney,  7  Wheat  88,  43 ;  Clark  v.  Btople,  1  Breese,  266 ; 
The  State  v.  White,  T.  U.  P.  Charl.  123 ;  Ex  parte  Summers,  5  Ired. 
149 ;  Johnston  v.  Commonwealth,  1  Bibb,  598 ;  Lockwood  v.  The  State,* 
1  Cart  Ind.  161 ;  TiUinghast's  case,  4  Pet  108 ;  May  Pari.  Law,  2d  ed.  70, 
73 ;  Penn  v.  Messinger,  1  Yeates,  2 ;  Ex  parte  Chamberlain,  4  Cow.  49. 

'  Stuart  V,  People,  3  Scam.  395 ;  Stokeley  v.  Commonwealth,  1  Ya.  Cas. 
830.  In  Kentucky  the  appellate  court,  it  seems,  ^^ill  correct  an  erroneous 
sentence,  as  where  the  punishment  is  greater  than  the  law  warrants ;  but 
will  not  retry  the  question  of  contempt  Bickley  v.  Commonwealth,  2  J.  J. 
Marshall,  572,  575.  In  the  case  last  cited.  Underwood,  J.,  observed :  "  We 
conceive,  in  cases  of  contempt,  the  appellate  court  has  authority  to  correct 
erroneous  judgments  and  sentences,  although  it  cannot  retry  the  question  of 
contempt  or  no  contempt  Suppose,  for  instance,  a  circuit  court  should 
inflict  a  fine  of  $500,  for  a  contempt,  without  the  intervention  of  a  jury, 
when  the  statute  limits  the  fine  to  ten  pounds ;  might  not  this  court  rectify 
the  error  ?  We  see  no  objection  to  doing  it"  So  in  a  North  Carc^a 
case,  Ex  parte  Summers,  5  Ired.  149,  Buffin,  C.  J.,  intimated,  that  if  the 
inferior'court  sets  out  in  its  order  of  commitment  the  facts  constituting  the 
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§  222.  The  proceeding  is  in  all  cases  summary,  before  the 
jadge,  without  the  intervention  of  a  jury.^  The  defendant 
has  the  privilege  of  purging  his  contempt,  if  he  can,  on 
interrogatories  put  to  him.^  If  he  declares  that  nothing 
improper  was  intended,  and  that  he  acted  in  good  faith,  the 
declaration  is  in  many  cases  sufficient^  But  it  is  not  suffi- 
cient always:^  especially  where  a  private  right  is  to  be 
enforced,  the  party  interested  cannot  be  defeated  in  this 
way.* 

§  223.  The  punishment — if  that  may  be  so  called  which 
is  rather  a  mere  consequence  —  is  usually  fine  or  imprison- 
ment or  both,  at  the  discretion  of  the  judge.^  And  there  is 
sometimes  added  or  substituted  for  this  in  the  case  of  an 
attorney  or  other  officer,  a  removal  or  suspension  from  his 
office.''^    But  if  an  attorney  is  struck  from  the  rolls  of  one 

• 

contempt,  and  these  facts  are  not  sufficient,  the  superior  tribunal  ma^r  dis- 
chai^  the  party  on  habeas  corpus.  It  was  held,  however,  that  the  inferior 
court  need  not  state  the  &cts  in  its  order  of  commitment,  which  is  good 
wi&ont  See  also  Hummel's  case,  9  Watts,  416.  The  views  mentioned  in 
this  note  seem  so  very  just  that  we  may  hesitate  to  pronounce  them  merely 
local,  and  not  improbably  they  will  be  acted  on  in  other  States. 
>  4  Bl.  Com.  283  et  seq. 

*  4  Bl.  Com.  287;  The  State  v.  Coulter,  Wright,  421 ;  The  State  v.  Goff, 
Wright,  78;  Coulson  v.  Graham,  2  Chit  57;  Rex  v.  Wheeler,  1  W.  BL 
311 ;  Rex  o.  Morley,  4  A.  &  E.  849 ;  Matter  of  Pitman,  1  Curt  C.  C.  186. 

'  People  v.  Few,  2  Johns.  290 ;  St  Clair  v.  Piatt,  Wright,  532.  And 
see  The  State  v.  Trumbull,  1  Southard,  139 ;  Ex  parte  Beebees,  2  Wallace, 
Jr.,  127;  Ex  parte  Woodruff,  4  Ark.  630;  CLire  v.  Blakesley,  1  Scott  N.  B. 
397. 

*  People  V.  Freer,  1  Caines,  4S5,  518 ;  United  States  v.  Coolidge,  2  Gal- 
lia. 364. 

'  Buffum's  case,  IS  N.  H.  14;  Mongeam  v.  Wheadey,  1  Eng.  L.  &  Eq. 
516,  15  Jur.  110;  People  v.  Compton,  1  Duer,  512;  The  State  v,  Simmons, 
1  Pike,  265;  Anonymous,  Lofft,  451.  And  see  McClure  v.  Gulick,  2  Har- 
rison, 340 ;  Ex  parte  Chamberlain,  4  Cow.  49. 

*  4  BL  Com.  287.  Blackstone  adds,  "  and  sometimes  by  a  corporal  or 
infamous  punishment;''  ib,;  but  corporal  punishment  would  not  be  inflicted 
in  this  country.   Vol.  I.  §  628, 631.  And  see  People  v,  Bennett,  4  Paige,  282. 

'  Smith  V.  Matham,  4  D.  &  E.  738 ;  The  State  v.  Wilhams,  2  Speeis,  26 ; 
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court,  he  is  not  necessarily  barred  admission  to  practice  in 
another  court.^  A  commitment  for  contempt  is  in  execution, 
in  distinction  from  mesne  process,  and  no  bail  is  therefore 
allowable.^  Also  when  it  is  against  a  party  in  a  cause 
which  is  pending,  and  concerns  his  conduct  therein,  he  may 
not  be  permitted  to  proceed  in  it  under  all  circumstances, 
until  he  purges  his  contempt,^  —  a  matter,  however,  which 
appears  to  be  regulated  by  the  practice  of  the  particular  tri- 
bunal. This  disability  to  proceed  in  the  cause  is  not  men- 
tioned in  the  judgment  of  contempt,  but  flows  from  it  as  a 
legal  consequence. 

§  224.  When  the  proceeding  is  to  enforce  an  order  to  do  a 
particular  thing,  the  only  escape  for  the  defendant  from  per- 
petual imprisonment  is,  usually,  to  comply.* 

§  225.  A  judge  is  not  obliged  to  take  notice  of  every  act 
which  may  be  construed  into  a  contempt ;  and  so  the  grant- 


Stephens  V.  Hill,  10  M.  &  W.  28 ;  Kimpton  v.  Etc,  2  Yes.  &  B.  849.  And 
see  Common  wealth  v.  Barry,  Hardin,  229.  See  People  v.  Turner,  1  CaL 
188. 

1  Tillinghast's  case,  4  Pet  108.  See  In  Re  Smith,  4  Moore,  319, 1  Brod. 
&  B.  522 ;  Ex  parte  Yates,  9  Bing.  455 ;  Anonymous,  1  Exch.  453 ;  In  re 
Wright,  5  DowL  &  L.  894. 

*  Ex  parte  Kearney,  7  Wheat  88, 43 ;  Farrell's  case,  Andr.  298 ;  Phelipsv. 
Barrett,  4  Price,  28.  A  person  may  be  attached  for  contempt  before  he  is 
committed;  and,  until  committed,  he  may  hare  bail.  4  Bl.  Com.  287.  See 
People  V.  Bennett,  4  Paige,  282. 

'  Johnson  r.  Pinney,  1  Paige,  646 ;  Lane  v.  EUzey,  4  Hen.  &  Munf.  504 ; 
Attorney-General  v.  Shield,  11  Beav.  441;  Newton  v.  Ricketts,  11  Bear. 
67 ;  Chuck  v.  Cremer,  1  Coop.  C.  C.  205,  247 ;  Green  v.  Green,  1  Coop.  C.  C. 
206,  note ;  Morrison  v.  Morrison,  4  Hare,  590 ;  Madden  r.  Woods,  7  Irish 
Eq.  687 ;  Crawforth  v.  Holder,  8  Younge  &  C.  718 ;  Plumbe  v.  Plumbe,  3 
Younge  &  C.  622 ;  Wilson  v.  Bates,  9  Sim.  54 ;  Jeyes  v.  Foreman,  6  Sim. 
884  ;  Waliis  v.  Talmadge,  10  Paige,  448 ;  Bogers  v.  Paterson,4  Paige,  450; 
Johnson  v,  Pinney,  1  P£uge,  646 ;  Fisher  v.  Fisher,  4  Hen.  &  M.  484 ; 
Lane  v.  EUsey,  4  Hen.  &  M.  504. 

*  Gorham  v.  Luckett,  6  B.  Monr.  688 ;  Barlee  v.  Barlee,  1  Add.  Ec  301. 
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ing  of  an  attachment  is,  in  many  cases,  matter  of  discretion 
with  hira.^  There  are  circumstances,  however,  such  as  where 
private  rights  are  concerned,  in  which  he  has  no  discretion.^ 

§  226.  Often,  likewise,  where  the  law  has  provided  some 
other  and  sufficient  remedy,  the  court  will  see  a  reason  why 
it  should  be  resorted  to  rather  than  this  summary  process, 
which  will,  therefore,  be  refused.  Thus,  a  statute  having  pro- 
vided, that,  if  a  witness  summoned  before  the  grand  jury  to 
give  evidence  of  violations  of  the  laws  against  gambling, 
'*  fail  or  refuse  to  attend  and  testify  ....  he  shall  be  liable  to 
indictment,"  —  the  Alabama  tribunal  would  not  proceed 
against  a  delinquent  for  contempt,  observing :  "  At  the  com- 
mon law,  it  was  clearly  dompetent  for  the  court  to  treat  as  a 
contempt  the  refusal  of  a  witness  to  give  evidence  to  a  grand 
jury ; '  but,  in  a  case  coming  within  the  statute  we  are  con- 
sidering, the  perverseness  of  the  witness  is  made  an  offence 
against  criminal  justice,  punishable  under  an  indictment,  and 
the  punishment  denounced  may  be  more  efficacious  for  the 
correction  of  the  evil."*  Yet  neither  a  statutory  provision^ 
nor  one  of  the  common  law,  for  the  punishment  of  an  act, 
will  prevent  the  court  from  treating  the  same  as  a  contempt, 
if  thereby  the  ends  of  justice  may  be  best  promoted.  In 
short,  this  proceeding  by  attachment  is  a  flexible  one ;  and  it 
should  be  used  only  under  the  sound  discretion  of  the  judge, 
for  the  promotion  of  good  ends.  * 


*  People  V.  Few,  2  Johns.  290 ;  The  State  v.  Nixon,  Wright,  763. 
'  Ex  parte  Chamberlain,  4  Cow.  49 ;  ante,  §  222. 

*  See  Vol.  L  §  88. 

*  The  State  r.  Blocker,  14  Ala.  450.    And  see  Harrington  t;.  JenningF^ 
LofE^,  188. 

'  *  The  State  v.  Williams,  2  Speers,  26. 
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CHAPTER  XXL 

COUNTBRFBITma  AND  THE  LIKE  AS  TO   COIN.^ 

Sect.  227-233.  U.  S.  Laws  of  Coin,  and  Coonterfelting  it. 

234,  236.  English  Law  of  the  Coin. 

286.  The  Common  Law  of  the  States. 

287-239.  Same,  and  Power  of  States  to  Legislate. 

240.  Plan  of  the  remainiilg  Discussion. 

241-248.  Coonterfeit,  Counterfeiting. 

244.  Coloring. 

246.  Milled  Money. 

246.  Instrument  adapted  for  Coining.' 

247.  Coin  at  the  Time  Current. 

248.  Coin  made  Current,  etc. 
249,  260.  Concludmg  Points. 

§  227.  United  Stales  Laws  concerning'  Coin^  and  counter- 
feiting  it.  Under  the  Constitution  of  the  United  States,  Con- 
gress has  the  power  ^  to  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,"  and  "  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States."  ^  No  State  shall  "  coin  money,"  or  "  make 
any  thing  but  gold  and  silver  coin  a  tender  in  payment  of 
debts."  8 

§  228.   But  according  to  the  doctrine  laid  down  in  the  pre- 
vious volume,  concerning  the  common  law  as  a  national 


^  See,  for  maUer  under  this  title,  YoL  L  §  185,  197,  278,  312,  869,  483, 
524,  527,  540,  613,  655,  and  sections  referred  to  post,  §  240.     See  this  YoL 

at,  FOBGEBY. 

■  U.  S.  Const  art.  1,  §  8. 
'  U.  S.  Const  art  1,  §  10. 
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system,  there  can  be  no  common  law  offence  against  the 
United  States  ^  relating  to  its  coin.  Congress  has,  therefore, 
made  the  following  provisions :  — 

§  229.  "  If  any  person  or  persons  shall  falsely  make,  forge, 
or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  willingly  aid  or  assist  in  falsely  making, 
forging,  or  counterfeiting  any  coin,  in  the  resemblance  or  sim- 
ilitude of  the  gold  or  silver  coin,  which  has  been,  or  hereafter 
may  be,  coined  at  the  mint  of  the  United  States ;  or  in  the 
resemblance  or  similitude  of  any  foreign  gold  or  silver  coin 
which  by  law  now  is,  or  hereafter  may  be  made  current  in 
the  United  States ;  or  shall  pass,  utter,  publish,  or  sell,  or 
attempt  to  pass,  utter,  publish,  or  sell,  or  bring  into  the  United 
Stsctes,  from  any  foreign  place,  with  intent  to  pass,  utter, 
publish,  or  sell,  as  true,  any  such  false,  forged,  or  counter- 
feited coin,  knowing  the  same  to  be  false,  forged,  or  counter- 
feited, with  intent  to  defraud  any  body  politic,  or  corporate, 
or  any  other  person  or  persons  whatsoever;  every  person,  so 
offending,  shall  be  deemed  guilty  of  felony,  and  shall,  on  con- 
viction thereof,  be  punished  by  fine,  not  exceeding  five  thou- 
sand dollars,  and  by.  imprisonment,  and  confinement  to  hard 
labor,  not  exceeding  ten  years,  according  to  the  aggravation 
of  the  offence.*  • 

§  230.  <^  If  any  person  or  persons  shall  falsely  make,  forge, 
or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  willingly  aid  or  assist  In  falsely  making, 
forging,  or  counterfeiting  any  coin,  in  the  resemblance  or 
similitude  of  any  copper  coin,  which  has  been,  or  hereafter 
may  be,  coined  at  the  mint  of  the  United  States ;  or  shall 
pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish, 
or  sell,  or  bring  into  the  United  States,  from  any  foreign 


»  Vol.  L  §  16-22. 

*  Act  of  March  3, 1825,  c.  65,  §  20,  4  U.  S.  Stats,  at  Large,  121.  And  see 
and  compare  this  with  Act  of  April  21, 1806,  c.  49,  §  1,  2,  2  U.  S.  Stats,  at 
Large,  404.    And  see  United  States  r.  Gardner,  10  Pet  618. 
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place,  with  intent  to  pass,  utter,  publish,  or  sell,  as  true,  any 
such  false,  forged,  or  counterfeited  coin,  with  intent  to  defraud 
any  body  politic,  or  corporate,  or  any  other  person  or  persons 
whatsoever ;  every  person,  so  offending,  shall  be  deemed 
guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished 
by  fine,  not  exceeding  one  thousand  dollars,  and  by  imprison- 
ment, and  confinement  to  hard  labor,  not  exceeding  three 
years.^ 

§  231.  "  If  any  of  the  gold  or  silver  coins  which  shall  be 
struck  or  coined  at  the  mint  of  the  Uni^d  States,  shall  be 
debased,  or  made  worse,  as  to  the  proportion  of  fine  gold  or 

.  .fine  silver  therein  contained,  or  shall  be  of  less  weight  or  value 
than  the  same  ought  to  be,  pursuant  to  the  several  acts  rela- 
tive thereto,  through  the  default  or  with  the  connivance  of 
any  of  the  oflScers  or  persons  who  shall  be  employed  at  the 
said  mint,  for  the  purpose  of  profit  or  gain,  or  otherwise,  with 
a  fraudulent  intent,  and  if  any  of  the  said  officers  or  persons 
shall  embezzle  any  of  the  metals  which  shall,  at  any  time,  be 
committed  to  their  charge  for  the  purpose  of  being  coined,  or 
any  of  the  coins  which  shall  be  struck  or  coined  at  the  said 
mint,  every  such  officer  or  person  who  shall  commit  any,  or 
either,  of  the  said  offences,  shall  be  deemed  guilty  of  felony, 
and  shedl  be  sentenced  to  imprisonment  and  hard  labor  for  a 

•term  not  less  than  one  year,  nor  mdre  than  ten  years,  and 
shall  be  fined  in  a  sum  not  exceeding  ten  thousand  dollars."  ' 

§  232.  "  If  any  person  shall  fraudulently  and  for  gain's 
sake,  by  any  art,  way,  or  me^ns  whatsoever,  impair,  diminish, 
falsify,  scale,  or  lighten  the  gold  or  silver  coins  which  have 
been,  or  which  shall  hereafter  be,  coined  at  the  mint  of  the 
United  States,  or  any  foreign  gold  or  silver  coins,  which  are 
by  law  made  current,  or  are  in  actual  use  and  circulation  as 


*  Act  of  March  8,  1825,  c.  65,  §  21, 4  U.  S.  Stats,  at  Large,  421.  And 
see  and  com|>are  this  with  Act  of  April  21, 1806,  c  49,  §  1,  2,  2  U.  S.  SutB. 
at  Large,  404.    And  see  United  States  v.  Gardner,  10  Pet.  618. 

"  lb.  §  24. 
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money,  within  the  United  States ;  every  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be 
imprisoned,  not  exceeding  two  years,  and  fined,  not  exceeding 
two  thousand  dollars."  ^ 

.  §  233.  The  reader  has  observed,  that,  while  the  express 
words  of  the  Constitution  only  empower  Congress  "  to  pro- 
vide for  the  punishment  of  counterfeiting^^  etc.,  yet  the  statutes 
include  also  the  importation  into  this  country  from  abroad 
of  counterfeit  coin,  and  the  uttering  of  such  coin  here.  This 
branch  of  our  statute  law  has  been  held  to  be  constitutional ; 
because,  in  the  language  of  Daniel,  J.,  "  the  power  to  coin 
money  being  given  to  Congress,  founded  on  public  necessity, 
it  must  carry  with  it  the  correlative  power  of  protecting  the 
creature  and  object  of  that  power."  *^ 

§  234.  English  Law  of  the  Coin.  In  England,  the  coining 
of  money,  the  legitimation  of  foreign  coin,  the  giving  of 
value  to  coin  foreign  and  domestic,  and  the  crying  down  of 
coin  in  circulation,  so  as  to  prevent  its  being  longer  current, 
are  branches  of  the  ancient  prerogatives  of  the  crown.  "  And 
this  prerogative  has  been  considered  to  extend  not  only  to  the 
enhancing  of  the  coin  in  respect  of  its  intrinsic  value  or  de- 
nomination, but  to  the  debasing  of  it  in  regard  to  its  intrinsic 
value  or  measure  of  alloy.  Great  doubts  have,  however, 
been  entertained,  whether  by  force  of  the  several  statutes 
which  settle  the  standard  of  the  gold  and  silver  coin  of  the 
realm,  the  king  is  not  in  effect  restrained  from  altering  it,  or 
increasing  the  alloy ;  and  such  an  exercise  of  the  prerogative 
is  not  any  longer  to  be  apprehended,  for,  as  Lord  Hale  ob- 
serves, it  would  be  a  dishonor  to  the  nation  to  put  in  practice 
this  prerogative  of  imbasing  or  debasing  the  coin,  and  not 
safe  to  be  attempted  without  the  assent  of  parliament"^ 


*  Act  of  April  21,  1806,  c.  49,  §  8,  2  U.  S.  Stats,  at  Large,  405. 

*  United  States  x\  Marigold,  9  llow.  U.  S.  560,  567. 

*  1  Gab.  Crim.  Law,  219.    And  for  a  great  deal  of  interesting  matter 
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Anciently  the  coin  of  the  realm  was  of  gold  and  silver,  al- 
loyed with  a  certain  proportion  of  copper,  constituting  thus 
what  is  called  sterling  or  its  legal  standard;  but  in  1672^  a 
copper  coin  was  added. 

§  235.  From  this  relation  of  the  crown  to  the  coin,  the  doc- 
trine of  the  English  courts  became  established,  from  the  earliest 
times,  that  the  counterfeiting  of  the  king's  coin  was  treason  ;^ 
though  that  of  foreign  money,  made  current  by  his  proclama- 
tion, was  punishable  merely  as  a  misdemeanor.^  But  Stat  1 
Mar.  c.  6,  made  the  lattc|^«treasou  likewise.^ 

§  236.  The  Common  Law  of  the  States.  At  the  period 
when  our  forefathers  brought  to  this  country  so  much  of  the 
English  law,  common  and  statutory,  as  was  applicable  to  our 
situation  and  circumstances,^  these  and  kindred  offences  were 
statutory  treasons  in  our  father  land.^  With  us  they  cannot, 
for  reasons  already  explained,^  be  of  a  grade  higher  than  fel- 
ony ;  even  if,  since  the  adoption  of  the  United  States  Consti- ' 
tution,  they  are  common  law  offences  in  the  States.  Waiv- 
ing the  question,  then,  whether  they  have  ceased  to  be 
indictable  at  common  law,  we  shall  proceed  on  the  assump- 
tion that  they  have  ;  because,  whether  they  have  or  not,  still 
the  reader  will  find  them  stated  and  explained  in  the  older 
English  treatises  on  the  criminal  law.  But  there  is  room  for 
grave  doubts  whether  the  effect  of  the  United  States  Con- 
stitution was  not  to  abrogate  entirely  this  branch  of  the  local 
law  of  the  individual  sovereignties.® 

concerning  the  coin,  see  1  Hale  F.  C.  188  et  seq. ;  Case  of  Mixed  Money, 
2  Howell  St  Tr.  118. 

1  Hale  P.  C.  195. 

See  1  Hale  P.  C.  192,  215,  219;  Case  of  Mixed  Money,  2  Howell  St 
Tr.  113,  116  ;  Case  of  Mines,  Plowd.  810,  316. 

1  Hale  P.  C.  210;  Hammond  on  Coining,  Pari.  ed.  8,  pi.  8. 

1  Hale  P.  C.  192,  210,  215,  216. 

Vol.  I.  §11-15. 

Vol.  I.  §  369  ;  1  Hale  P.  C.  188,  225. 

Vol.  I.  §  357,  447,  612. 

And  see  post,  §  837-839. 
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§  237.  Same  considered  furtkery  and  Power  of  the  Slates  to 
Legislate.  Whether  the  States  have  poWer,  by  legislation, 
to  punish  any  oifences  against  the  coin  of  the  United  States, 
has,  till  recently,. be^  a  question.  But  at  length  it  is  settled 
that  they  have;^  for,  as  the  citizen  owes  a  double  alle- 
giance to  the  government  of  his  own  State  and  to  the  gen- 
eral, government,  the  same  act  may  be  in  its  nature  injurious 
to  both.^  But  the  particular  act  of  counterfeiting,  as  distin- 
guished from  the  cheat  effected  or  attempted  on  the  public 
or  individuals ;  that  is,  the  act  of  counterfeiting  in  the  aspect 
in  which  it  was  treason  in  England;  is  evidently,  as  inti- 
mated in  the  last  section,  no  offence  against  the  sovereignty 
of  an  individual  State. 

§  238.  Yet  a  piece  of  counterfeit  coin  is  a  false  token ;  * 
and,  therefore,  fraudulently  passing  it  for  value,  knowing  it 
to  be  counterfeit,  is  an  indictable  cheat  at  common  law.^ 
And  to  procure  base  coin,  with  the  intent  to  utter  it  as  good  ;^ 
or  tools  for  making  such  coin,  with  the  intent  to  use  them;® 
is  in  like  manner  an  indictable  common  law  attempt  to 
cheat.'^  There  is  an  English  case,  in  which  the  allegation  of 
^unlawfully  uttering  and  tendering  in  payment,  to  J.  H.,  ten 
counterfeit  halfpence,  knowing  them  to  be  counterfeit,"  was 
held  insufficient  to  sustain  a  conviction ;  "  it  not  being,"  says 
.Mr.  East,  "  an  indictable  offence."®     Yet  it  is  difficult  to  up- 


»  Vol  I.  §  613,  655. 

'  And  see  the  observations  of  Grier,  J.,  in  Moore  v.  People,  14  How.  U. 
S.  13,  20. 
'  See  ante,  §  122. 

*  1  Hale  P.  C.  214. 

*  Rex  V.  Fuller,  Russ.  &  Ry.  SOS ;  Reg.  v.  Fulton,  Jebb,  48. 

*  Rex  V,  Sutton,  1  East  P.  C.  172,  2  Stra.  1074,  Cas.  temp.  Hardw.  370. 
And  see  the  distinction  stated  Vol.  I.  §  312. 

»  Ante,  §  139. 

'  Cirwan's  case,  1  East  P.  C.  182.    See,  on  the  entire  matter  of  this  sec- 
tion, Hanunond  on  Coining,  Pari.  ed.  45  et  seq. 
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hold  this  decision,  unless  on  the  ground  that  Copper  coins 
are  tokens  too  small  to  be  noticed  by  the  criminal  law,  ac- 
cording to  a  doctrine  discussed  in  our  previous  volume.^ 

§  239.  Now  there  appears  no  reason  why  the  misdemeanors 
mentioned  in  the  last  section  should  not  be  such  at  common 
law  in  the  States.  And  perhaps  also,  in  the  States,  the 
counterfeiting  of  the  coin  of  the  United  States  may  be 
an  indictable  common  law  attempt  to'  cheat  the  people  of 
the  State.  But  upon  these  points  we  appear  to  be  desti- 
tute of  judicial  decisions.  Probably  this  matter  is  regulated 
by  statutes  in  all  of  the  States ;  so  that  every  offence  against 
the  coin  is  indictable  alike  under  the  Acts  of  Congress  and 
those  of  the  State  legislature,  or  both.^  That  this  should  be 
so  was  contem|)lated  by  Congress  in  the  Acts  of  1806  and 
1825,  from  which  we  before  quoted ;  ^  it  being  therein  pro- 
vided, that  nothing  in  them  should  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdiction,  under  the 
laws  of  the  several  States,  over  the  offences  therein  made 
punishable.^ 

§  240.  Plun  of  the  remaining'  Discussion,  Seeing  that  the 
laws  relating  to  the  coin  are  so  many  and  diverse,  we  can 
profitably  do  little  more  in  discussing  this  subject  than 
simply  to  call  the  reader's  attentictn  to  the  legal  meanings 
of  various  words  and  phrases.  In  the  former  volume 
were   explained  some   of   these ;    such   as  vUerf  put  off^ 


»  Vol.  L  §  820-824. 

'  It  was  assumed,  hy  Grier,  J.,  in  Moore  v.  People,  14  How.  U.  S.  18, 
20,  that  a  convictioii  in  the  tribunals  of  one  of  these  sovereignties  would  be 
no  bar  to  proceedings  in  the  other.  But  this  point  has  not  been  adjudi- 
cated ;  and  it  is  by  no  means  certain.    See  Yol.  L  §  654,  655. 

»  Ante,  §  229  et  seq. 

•  Act  of  April  21,  1806,  c.  49,  §  4,  2  U.  S.  Stats,  at  Large,  405 ;  Act  of 
March  8,  1825,  c.  65,  §  26,  4  U.  S.  Stats,  at  Laige,  428. 

•  Vol.  i.  §  185. 

•  Vol.  I.  §  186.  "Uttered  and  put  off,"  Reg.  r.  Welch,  1  Eng.  L.  & 
£q.  588, 2  Den.  C.  C.  78,  Temp.  &  M.  409,  15  Jur.  186. 
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p(i$s}  tool?  ten  similar  pieces  of  counterfeit  gold  or  silver 
coin? 

§  241.  Counterfeit^  —  Counterfeiting,  Lord  Hale  observes, 
that  "money  consists  principally  of  three  parts:  1.  The 
material  whereof  it  is  made,  2.  The  denomination  or  ex- 
trinsic value,  3.  The  impression  or  stamp."  *  This  view  will 
help  us  understand  what  is  a  counterfeiting  of  coin.  It  is  the 
making  of  false  or  spurious  coin,  to  imitate,  or,  as  the  phrase 
commonly  is,  in  similitude  of,  the  genuine.^ 

§  242.  In  this  definition  may  be  noticed,  first,  the  making. 
Unless  the  coin  is  so  far  finished  as  to  be  capable  of  being 
used  for  purposes  of  fraud,  it  is  not  made.®  But  there  need  be 
no  uttering,  for  the  offence  is  complete  when^the  coin  is  ready 
to  be  uttered.7  Secondly,  it  must  be  base  or  spurious,  —  a 
point  which  needs  no  illustration. 

§  243.  Thirdly,  it  must  have  a  resemblance  to  the  original. 
Whether  it  possesses  this  requisite  is  a  question  of  fact  for 
the  jury ;®  but  the  court  will  instruct  them,  that  the  appear- 
ance need  not  be  a  perfect  resemblance.  If  the  counterfeit 
looks  like  the  original,  and  so  much  like  it  that  it  might  de- 


•  Vol.  L  §  187 ;  The  State  t;.  Beeler,  1  Brev.  482. 

•  VoL  L  §  197 ;  Rex  w.  Lennard,  2  W.  BL  807,  1  Leach,  4th  ed.  90,  1 
East  P.  C.  170 ;  The  State  v.  Bowman,  6  Yt  594 ;  Commonwealth  v.  Kent, 
6  Met  221 ;  Bex  v.  Bell,  1  East  P.  C.  169. 

'  VoL  I.  §  129 ;  Brown  v.  Commonwealth,  8  Mass.  59,  71.  And  see 
Beg.  V.  Williams,  Car.  &  M.  259 ;  Commonwealth  v.  Griffin,  21  Pick.  523  ; 
Commonwealth  t;.  Cone,  2  Mass.  132;  Commonwealth  &.  Whitmarsh,  4 
Pick.  283 ;  Commonwealth  9.  Houghton,  8  Mass.  107. 

•  1  Hale  P.  C.  188. 

»  Daniel,  J.,  in  United  States  v.  Marigold,  9  How.  U.  S.  560, 668,  observes : 
"  The  term  counterfeit,  both  hj  its  etymology  and  common  intendment,  sig- 
nifies the  falsification  of  a  fitlse  image  or  representation." 

•  Bex  V.  Varley,  1  Leach,  4th  ed.  76,  2  W.  BL  682,  1  East  P.  C.  J64 
Beg.  r.  Bradford,  2  Crawf.  &  Dix  C.  C.  41.    And  see  ante,  §  138. 

'  1  East  P.  C.  165. 

•  1  East  P.  C.  163 ;  Rex  r.  Welsh,  1  East  P.  C.  87, 164, 1  Leach,  4th  ed.  364. 
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ceive  a  person  using  ordinary  caution,  —  the  doctrine  has 
been  so  laid  down,  —  it  will  sulEce.i  "Thus,"  says  Mr. 
East,  "  a  counterfeiting,  with  some  small  variation  in  the  in- 
scription, effigies,  or  arms,  done  probably  with  intent  to  evade 
the  law,  is  yet  within  it ;  and  so  is  the  counterfeiting  in  a  dif- 
ferent metal,  if  in  appearance  it  be  made  to  resemble  the  true 
coin."  2  There  need  be  no  impression  on  the  counterfeit, 
which  is  sufficient  if  in  the  likeness  of  the  common  worn 
coin.^ 

§  244.  Coloring,  This  word  is  found  in  the  English  Stat 
8  &  9  Will.  3,  c.  26.  And  it  has  been  held,  that  preparing 
blanks  with  such  materials  as,  when  rubbed  (before  they 
were  rubbed  they  looked  like  lead),  will  make  them  resemble 
the  real  coin,  is  a  coloring,  even  before  the  resemblance  has 
been  produced  by  the  friction.*  So,  bringing  to  the  surface 
the  latent  silver  in  a  blank  of  mixed  metal,  by  dipping  it  in 
aquafortis  which  corrodes  the  base  metal^  is  a  coloring  within 
this  statute.^ 

§  245.  miled  Money.  Says  Mr.  East,«  «  As  to  what  shall 
be  considered  as  milled  money  within  the  statute  of  William, 
James  Sunning  was  indicted  for  putting  off  to  J.  P.  nine 
pieces  of  false  and  counterfeit  milled  money  and  coin,  each 
counterfeited  to  the  likeness  of  a  piece  of  legal  and  current 


»  United  States  r.  Morrow,  4  Wash.  C.  C.  733 ;  Bex  r.  Elliot,  1  Leach, 
4th  ed.  176,  179,  2  East  P.  C.  951 ;  Rex  v.  Varley,  1  East,  P.  C.  164,  1 
Leach,  4th  ed.  76,  2  W.  Bl.  682 ;  Rasnick  v.  Commonwealth,  2  Ya.  Cas. 
356.  And  see  Rex  r.  CoUicott,  Russ.  &  Ry.  212,  4  Taunt.  300,  2  Leach,  4th 
ed.  1048;  Rex  t7.  Ridgeley,  1  East  P.  C.  171 ;  Commonwealth  v.  Kent,  6 
Met.  221. 

•  1  East  P.  C.  164. 

•  Rex  V.  Welsh,  1  East  P.  C.  87, 164,  1  Leach,  4th  ed.  364 ;  Rex  v.  Wil- 
son, 1  Leach,  4th  ed.  285. 

*  *  Rex  V.  Case,  1  East  P.  C.  165,  1  Leach,  4th  ed.  154,  note. 

»  Rex  V.  Lavey,  1  East  P.  C.  166, 1  Leach,  4th  ed.  153.  And  see  Rex  »• 
Harris,  1  Leach,  4th  ed.  135. 

•  1  East  P.  C.  180. 
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milled  money  and  silver  coin  of  the  realm,  called  a  shilling, 
at  a  lower  rate  and  value  than  the  same  did  by  the  denomi- 
nation import  and  were  counterfeited  for,  t.  e.  at  so  much, 
etc.  The  fact  of  knowingly  putting  off  counterfeit  shillings 
at  a  lower  value  than  according  to  their  denomination,  was 
fully  proved;  but  it  could  not  be  proved  that  the  money  had 
any  marks  of  millings  upon  it  The  prisoner  being  convicted, 
the  objection  was  referred  to  the  judges,  who  all  held  the  con- 
viction right.  Milled  money  is  so  called  to  distinguish  it 
from  hammered  money ;  and  all  the  money  now  current  is 
milled,  t.  e.  passed  through  a  mill  or  press  to  make  the  plate, 
out  of  which  it  is  cut,  of  a  proper  thickness ;  though  by  a 
vulgar  error  it  is  frequently  supposed  to  mean  the  marking 
on  the  edges,  which  is  properly  termed  graining'.  The 
judges,  therefore,  thought  it  unnecessary  that  the  counterfeit 
money  should  appear  to  have  been  milled ;  for,  considering 
miUed'^money  as  one  word  (as  if  written  with  a  hyphen),  and 
descriptive  of  the  money  now  current,  if  the  counterfeit  re- 
semble the  money  which,  if  genuine,  would  have  been  mUled, 
it  is  enough."  ^ 

§  246.  Instrument  adapted  for  Coining.  Under  the  Revised 
Statutes  of  Massachusetts^  c.  127,  §  *18,  against  knowingly  ^ 
possessing  any  instrument  adapted  and  designed  for  making 
counterfeit  coin,  with  the  intent  to  use  it,  or  permit  its  use, 
for  this  purpose,  one  is  punishable  for  so  having,  with  such 
intent,  an  instrument  to  make  one  side  only  of  the  coin. 
"  Adapted  for  coining,"  the  court  observed,  "  is  matter  of 
description,  and  applies  to  any  instrument  which  may  be 
used  in  the  formation  of  any  part  of  a  coin."^  The  like 
maybe  said  of  a  ^^  puncheon  ;^^  and,  in  England,  though  it 
have  not  the  letters,  it  is  sufficiently  described  in  an  indict- 


^  Rex  V.  Banning,  1  East  P.  C.  180,  2  Leach,  4th  ed.  621 ;  Dorrington's 
case,  1  East  P.  C.  181 ;  Jacobs's  case,  1  East  P.  C.  181. 

'  See  Sasaer  v.  The  State,  18  Ohio,  453,  488,  484. 

'  Commonwealth  v,  £ent,  6  Met  221.  And  see  Vol.  I.  §  127;  Re^.  v. 
Roberts,  Dears.  539. 
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raent  as  a  puncheon  which  will  impress  the  head  side  of  a 
shilling.^ 
• 
§  247.  Coin  at  the  time  current.  Under  the  Missouri  stat- 
ute concerning  crimes  and  punishments,  art.  4,  §  7,  against 
counterfeiting  "  any  gold  or  silver  coin  at  the  time  current 
in  this  State  by  law  or  usage,"  the  genuine  coin  must  be  cur- 
rent when  the  counterfeit  is  made;  the  offence  not  being 
committed  if  it  has  gone  out  of  circulation  then.  But  under 
§  21,  whereby  the  passing  of  such  counterfeit  coin  is  equally 
criminal  with  the  counterfeiting,  there  i#  no  need  that  the 
genuine  should  be  current  at  the  time  the  counterfeit  is 
passed.^ 

'  §  248.  Cbi»  by  Law  made  current^  etc.  The  Supreme 
Court  of  the  United  States  held,  in  1836,  thatr  a  Spanfeh  head 
pistareen  is  not  a  coin  made  current  by  law  in  the  United 
States,  within  the  Act  of  Congress  of  1825,  and  consequently 
that  the  forging  of  such  a  piece  of  money  is  not  punishable 
under  this  act.^ 

Concluding  Points. 

§  249.  The  practitioner  should  bear  in  mind  the  distinction 
between  felony  and  misdemeanor,  as  explained  in  the  preced- 
ing volume,  and  the  collateral  consequences  of  this  distinc- 
tion. In  reading  the  present  chapter  he  has  observed,  that 
the  offences  created  by  the  Acts  of  Congress,  before  quoted, 
are  therein  declared  to  be  felony.*  How  the  crime  against 
his  own  State  laws  is  in  this  respect,  he  will  consider ;  but,  if 
views  before  mentioned^  be  correct,  there  can  be  no  law  in 


^  Rex  V.  Ridgeley,  1  East  P.  C.  171, 1  Leach,  4th  ed.  1S9.    See  Bex  v. 
Foster,  7  Car.  &  P.  495. 
'  The  State  r.  Shoemaker,  7  Misso.  177, 1S2. 
»  United  States  v.  Gardner,  10  Pet.  618. 

*  Ante,  §  229-281.    But  otherwise  of  the  offence  mentioned  at  §  232. 

*  Ante,  §  286  et  seq. 
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his  State  making  it  more  than  a  misdemeanor.  Wherever, 
therefore,  in  the  United  States  this  offence  is  felony,  it  is 
such  only  by  force  of  some  statute.  In  England,  the  utter- 
ing of  counterfeit  coin  is  misdemeanor;^  differing  herein 
from  counterfeiting  itself,  which  is  now  a  felony.^  Bui,  until 
lately,  the  English  courts,  overlooking  this  distinction,  have 
adjudicated  cases  of  uttering  as  though  this  act  were  a  fel- 
ony, applying  to  it  the  law  of  principal  and  accessory,  and 
the  like.^ 

§  250.  To  the  casual  reader  the  present  chapter  may  seenf 
less  complete  than  other  parts  of  the  volume.  Bat  if  he 
will  place  before  him,  first,  the  statutes  of  his  own  State, 
then  the  pages  of  this  chapter,  and  lastly  those  of  the  cor- 
responding chapter  on  Forgery,^  he  will  find  that  he  has 
on  the  subject  about  all  the  light  which  books,  other  than  full 
reports,  can  give  him.  There  are  many  points  not  mentioned 
in  these  pages  simply  because  they  have  not  become  matter 
of  adjudication. 


^  Beg.  v.  Greenwood,  2  Den.  C.  C.  458,  9  Eng.  L.  &  Eq.  5S5. 

•  VoL  I.  §  869. 

'  Reg.  r.  Greenwood,  supra,  in  which  Parke,  B.,  said :  <*  At  common  law 
persons  who,  in  felonj,  would  haTe«been  aocessories  before  the  fact  in  casesof 
misdemeanor,  were  treated  as  principals.  I  think,  therefore,  that  the  case  of 
Rex  V.  Else,  Russ.  &  Rj.  142,  and  Reg.  v.  Page  and  Jones,  I  Rnss.  Crimes, 
82,  9  Car.  &  P.  761,  were  wrongly  decided,  and  the  comments  on  those  de- 
cisions in  1  Russ.  Crimes,  82,  are  well  worthy  of  consideration."  And  see 
Reg.  V.  Gerrish,  2  Moody  &  R  219 ;  Rex  v,  Skerrit,  2  Car.  &  P.  427 ; 
Reg.  V.  Bannen,  2  Moody,  809, 1  Car.  &  K.  295 ;  Rex  v.  Manners,  7  Car.  & 
P.  801 ;  United  States  v.  Morrow,  4  Wash.  C.  C.  788 ;  Rasnick  v.  Common- 
wealth, 2  Ya.  Cas.  856 ;  The  State  v.  Stutson,  Kirby,  52. 

*  See  post,  tit,  Foroebt. 


DEAD  BODIES.    See  Skpultitre. 

DEBAUCHERY.    See  Adultery,  etc.,  Bawdt-House,  Expobube  or 

Person,  Rape  and  the  like,  Sodomy. 
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CHAPTER   XXIL 


DISORDERLT  HOUSB.^ 


§  251.  The  term  disorderly  house'  is  sometimes  used  in  a 
very  broad  sense,  as  including  bawdy-houses,^  common  gam- 
ing-houses,^ and  places  of  a  like  character,  to  which  people 
promiscuously  resort  for  purposes  injurious  to  the  public 
morals^  or  health^  or  convenience  or  safety .^  These  places 
are  all  indictable  as  public  nuisances.  But  evidently  the 
term  disorderly  house  is  not  broad  enough  in  meaning  to 
cover  every  thing  of  this  kind.  For  example,  it  cannot  in- 
clude a  house  kept. in  so  filthy  a  condition  as  to  be  for  this 
reason  a  nuisance.^  Better,  therefore,  is  it  to  restrict  the 
term  so  as  to  mean  only  a  house  or  other  place  to  which 
people  resort,  to  the  disturbance  of  persons  lawfully  in  the 
place,  or  of  the  neighborhood.  This  is  a  violation  of  what 
was  called,  in  our  previous  volume,  the  public  order  and  tran- 
quillity.^ And  on  this  ground  the  keeper  of  such  an  establish- 
ment is  indictable. 

§  252.  Tippling'  Shops.  Aside  from  statutory  provisions, 
a  crime  is  not  committed   by  selling  intoxicating  liquor.^^ 


^  See,  for  matter  under  this  title,  Vol.  I.  §  231,  279,  381. 

«  Vol.  I.  §  881. 

'  Ante,  tit.  Bawdt-hovbk;  United  States  v.  Gray,  2  Cranch  C.  C.  67& 

•  Post,  tit,  Gamino-house. 

•  Vol.  I.  §  376-884. 

•  VoL  I.  §  873-376. 
T  VoL  L  §  892,  898. 

•  The  State  v.  Purse,  4  McCord,  472. 

•  Vol.  I.  §  894-402. 
»  Vol.  L  i  881. 
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But  if  one  keeps  a  house  or  shop,  open  to  the  public,  and 
there  sells  it  to  persons  generally  who  come  together,  and, 
stimulated  by  the  liquor  or  otherwise,  make  disturbance,  or 
commit  acts  of  immorality,  or  in  any  manner  violate  public 
decency  and  decorum,  his  place  is  a  disorderly- house,  and  he 
may  be  indicted.^  And  though  he  has  a  license  to  make  the 
sales,  it  will  not  protect  him  on  this  charge.^ 

§  253.  Precisely  how  far  the  keeper  of  a  shop,  where 
liquors  are  sold,  must  go  in  permitting  disorderly  conduct, 
to  render  himself  indictable,  or  what  conduct  is  within  this 
principle,  the  cases  do  not  clearly  guide  us;  nor  does  the 
question,  in  its  nature,  admit  of  an  exact  statement  Con* 
duct  allowed  on  Sundays  may  come  within  the  rule,  while 
the  same  conduct  on  another  day  would  not;^  because 
the  Sabbath  is  a  day  of  religious  observance,  of  quiet,  and 
repose.  So,  in  the  slave-holding  States  of  this  country,  it  is 
peculiarly  reprehensible  to  draw  together  in  this  way  congre- 


*  The  State  v.  Thornton,  Busbee,  252 ;  Bloomhnff  v.  The  State,  8  Blackf. 
205 ;  Smith  v.  Commonwealth,  6  B.  Monr.  21 ;  Wikon  v.  Commonwealth,  12 
B.  Monr.  2 ;  Smith  v.  Mallikin,  8  Blackf.  260 ;  The  State  o.  Bertheol,  6 
Blackf.  474 ;  United  States  v.  Coulter,  1  Cranch  C.  C.  203 ;  United  States 
0.  Front,  1  Cranch  C.  C.  208 ;  United  States  v.  Lindsaj,  1  Cranch  C.  C. 
245 ;  United  States  v.  Columbus,  5  Cranch  C.  C.  804 ;  United  States  v. 
Bede,  5  Cranch  C.  C.  805,  note ;  United  States  v.  Benner,  5  Cranch  C.  C. 
847 ;  United  States  v.  Elder,  4  Cranch  C.  C.  507 ;  Vol.  I.  f  281. 

'  United  States  v.  Elder,  4  Cranch  C.  C.  507,  in  which  Cranch,  C.  J.,  ob- 
served :  ^  If  the  defendant  had  the  most  favorable  license  which  the  law 
allowB,  it  could  not  have  justified  him  in  suffering  idle,  disorderly,  sus- 
picious, and  drunken  persons  to  meet  together  in  and  frequent  his  house ; 
nor  to  suffer  inhabitants  of  this  city,  not  being  lodgers  or  boarders  in  his 
house,  to  remidn  there  drinking  and  tippling,  for  his  lucre  and  gain,  at  any 
time;  and  especially  on  Sundays.''  S.  P.,  The  State  v.  Mullikin,  8  Blackf. 
260,  the-  court  saying,  **  the  license  to  retail  is  not,  in  the  eye  of  the  law,  a 
license  to  keep  a  nuisance." 

'  United  States  v.  Columbus,  5  Cranch  C.  C.  804 ;  United  States  v.  Prout, 
1  Cranch  C.  C.  208 ;  United  States  v.  Elder,  4  Cranch  C.  C.  507 ;  Hall  v. 
The  State,  4  Barring.  Del  182, 145.  ' 
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gations  of  slaves.^  In  Indiana  a  public  and  disorderly  liqnor 
shop  and  storehouse,  in  a  town,  around  and  within  which 
dissolute  persons  are  permitted  to  remain,  at  night  and  in  the 
day,  drinking,  tippling,  carousing,  swearing,  hallooing,  and 
the  like,  has  been  held  to  be,  at  common  law,  an  indictable 
disorderly  house.^  And  so  where  a  licensed  retailer  of  spir- 
ituous liquors  permits  evil  disposed  persons  to  congregate,  in 
and  about  the  place  of  sale,  and  there  remain  drinking,  curs- 
ing, blackguarding,  fighting,  etc.,  he  comes  within  this  con- 
demnation.^ So,  in  North  Carolina,  the  keeper  of  a  shop  for 
the  sale  of  spirituous  liquors,  who  allows  the  promiscuous 
assembling  about  it  of  persons  who  disturb  the  quiet  by  loud 
noises,  quarrelling,  and  swearing,  as  a  consequence  which  he 
might  understand  would  probably  follow  his  acts,  is  indict- 
able.* 

§  254.  House  of  Public  Reception.  A  common  form  of  dis- 
orderly house  is  what  is  sometimes  called  a  disorderly  inn.^ 
Said  a  learned  judge :  *<  The  keeper  of  an  inn,  tavern,  or 
house  of  entertainment,  who  conducts  himself  in  such  a  man- 
ner,—-either  in  the  entertainment  of  travellers  or  other  per- 
sons, or  in  permitting  improper  assemblages  in  or  about  his 
house  on  Sunday,  —  as  profanes  the  Lord's  day,  or  violates 
public  order  and  decorum,  or  shocks  the  religious  sense  or 
feelings  of  the  neighborhood,  is  guilty  of  a  nuisance  at  com- 


^  United  States  v,  Prout,  1  Cranch  C.  C.  203 ;  Smith  v.  Commonwealth, 
6  6.  Monr.  21 ;  Wilson  v.  Commonwealth,  12  B.  Monr.  2. 

*  The  State  v.  Bertheol,  6  Blackf.  474. 

*  The  State  v.  MuUikin,  8  Blackf.  260 ;  Bloomhoff  v.  The  State,  8  Blackf. 
205. 

*  The  State  v.  Thornton,  Bosbee,  252.  And  see  a  series  of  cases  decided 
in  the  District  of  Colombia ;  namely.  United  States  v.  Front,  1  Cranch  C.  C. 
203 ;  United  States  v.  Coulter,  1  Cranch  C.  C.  203 ;  United  States  p.  Lind- 
say, 1  Cranch  C.  C.  245 ;  United  States  v.  Elder,  4  Cranch  C.  C.  507 ; 
United  States  v.  Columbns,  5  Cranch  C.  C.  304 ;  United  States  ti.  Bede,  5 
Cranch  C.  C.  305,  note ;  United  States  v.  Benner,  5  Cranch  C.  C.  847. 

*  Vol  I.  §  381.  As  to  what  is  an  inn,  see  Vol.  L  $  180.  As  to  the  liabil- 
ity of  innkeepers  who  refuse  to  entertidn  travellers,  see  Vol.  I.  §  398. 
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mon  law,  and  may  be  indicted,  fined,  imprisoned,  and  his 
honse  suppressed;  according  to  the  aggravated  nature  or 
enormity  of  his  offence."  ^  There  is  a  pecoliarity  relating  to 
disorderly  houses  of  this  class,  to  be  noticed  in  the  section 
after  the  next 

§  255.  General  Points.  A  house  so  kept  that  no  persons 
but  its  inmates  are  liable  to  be  disturbed,  is  not  in  law  a  dis- 
orderly honse.^  It  must,  indeed,  be  what  is  termed  a  com- 
mon nuisance ;  and  therefore  a  verdict  simply  finding  *'  that 
the  defendant  kept  a  disorderly  house,  and  disturbed  his 
neighbors,"  has  been  held  to  be  insufficient^  The  difficulty 
within  must  reach  beyond  the  mere  inmates,  and  affect  the 
public ;  how  many  individuals  must  be  affected,  or  liable  to 
be  so,  depends  on  principles  discussed  in  the  previous 
volume.* 

§  256.  But  an  inn,  or  other  house  of  the  character  of  an  inn, 
differs  from  a  private  one  in  this, — that,  ^^as  all  have  a  right 
to  go  there  and  be  entertained,  they  are  not  to  be  annoyed 
there  hy  disorder.  And  if  the  innkeeper  permits  it,  he  is  sub- 
ject to  be  indicted  for  a  nuisance."  ^  So  that  such  a  place 
may  be  a  disorderly  house,  though  persons  outside  are  not 
disturbed,  corrupted  in  their  morals,  or  otherwise  injured^ 

§  257.  The  house,  to  be  indictable  as  disorderly,  need  aot  be 
kept  for  lucre.® 


*  Booth,  C.  J.,  in  Hail  v.  The  State,  4  Harring.  Del.  182,  145.  And  see 
The  State  v.  MathewB,  2  Dev.  &  Bat  424 ;  Bioomhuff  v.  The  State,  8  Blackf. 
205. 

'  Hunter  t7.  Ckmimonwealth,  2  S.  &  R.  298;  The  State  r.  Mathews,  2 
Dot.  &  Bat  424.    See  United  States  v.  Jourdine,  4  Craach  C.  C.  338. 
'  Hunter  v.  ponunonwealth,  supra. 

*  VoL  I.  §  352-364. 

*  The  State  v.  Mathews,  2  Der.  &  Bat  424.  See  United  States  v.  Colum- 
bus, 5  Cranch  C.  C.  304. 

*  The  State  v.  Bailey,  1  Fost  N.  H.  343 ;  ante,  §  65.  See  The  Stote  v. 
Bertheol,  6  Black£  474. 

15*  [173] 


§  259  SPBOmC  OFFBtfCSS.  [book  VII. 

§  258.  House  in  which  Offences  are  committed.  Another 
principle,  brought  out  by  the  Kentucky  court,  may  be  stated 
in  this  connection.  If  a  house  is  a  common  resort  for  the 
c*ommission  x>f  petty  offences  against  the  laws,  such  as 
offences  punishable  by  fine,  it  is  indictable  on  this  ground, 
though  not  othen^'ise  disorderly.  The  case  was  that  of  an 
establishment  in  which  liquor  was  habitually  sold  to  slaves, 
the  particular  sales  being  forbidden  by  law.  "^  The  habitual 
perpetration,"  said  Ewing,  C.  J.,  ^  of  the  prohibited  offences, 
in  a  house  kept  for  the  purpose,  constitutes  the  house  a  pub- 
lic nuisance,  as  it  tends,  in  a  greater  degree,  to  the  spread  of 
the  evil  which  was  intended  to  be  prohibited  by  these  enact- 
ments. There  is  a  specific  penalty  for  fornication  and  adul- 
tery 9  y^t  it  is  an  offence,  and  a  much  higher  grade  of  offence, 
to  keep  a  <bawdy-house,  or  a  house  where  those  practices  are 
indulged.  And  though  the  single  offence  may  be  punished 
by  a  specific  fine,  the  keeping  of  a  house  where  those 
offences  are  habitually  encouraged  and  indulged,  is  an 
offence  of  a  much  higher  grade,  and  is  punishable,  as  such,  by 
an  indictment  at  common  law."^ 

§  259.  To  bring  a  case  within  the  principle  mentioned  in 
the  last  section,  the  particular  acts  must  alone  be  criminal, 
or  in  some  sense  unlawful  Therefore  the  English  court 
quashed  an  indictment  which  charged  one  with  converting  a 
house  into  a  hospital  for  taking  in  and  delivering  lewd,  idle, 
and  disorderly  unmarried  women,  '^  who,  after  their  delivery, 
went  away,  and  deserted  their  children,  whereby  the  children 
became  chargeable  to  the  parish."  "  By  what  law,"  asked 
Lord  Mansfield,  "  is  it  criminal  to  deliver  a  woman  when  she 
iswithchUd?"^ 


^  Smith  V.  Commonwealth,  6  B.  Monr.  21,  23 ;  TVilson  i;.  6ommonwealth| 
12  B.  Monr.  2. 
*  Rex  v.  MacDonald,  3  Bur.  1645. 
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CHAPTER  XXIII. 


DISTURBING  MEETINGS. 


§  260.  In  "onr  former  volume,  we  saw  the  principles  on 
which  the  disturbance  of  public  meetings  is  held  to  be  indict- 
able at  common  law.^  It  remains  for  us  to  say,  that  there  are 
many  statutes  in  the  United  States  intended  to  protect  the 
rights  of  citizens  in  this  regard,  but  that  they  have  received 
little  judicial  elucidation. 

■ 

§  261.  A  statute  of  Massachusetts  having  provided,  that 
"every  person  who  shall  wilfully  interrupt  or  disturb  any 
school  or  other  assembly  of  people,  met  for  a  lawful  purpose,  * 
within  the  place  of  such  meeting,  or  out  of  it,  shall  be  pun- 
ished "  in  a  manner  mentioned,^  the  court  refused  to  restrict 
its  interpretation  to  meetings  of  a  like  kind  with  schools,' 
and  held  it  applicable  to  a  public  meeting  for  the  discussion 
of  temperance.* 

§  262.  The  Virginia  act  ordains  a  punishment,  if  "  any 
person  shall,  on  purpose,  maliciously  or  contemptuously  dis- 
quiet or  disturb  any  congregation  assembled  in  any  church, 
meeting-house,  or  other  place  of  religious  worship; "  and  the 
court  has  held,  that  it  is  applicable  not  only  to  disturbances 
made  while  the  religious  services  are  progressing,  but  made 
also  while  the  congregation  is  assembled  for  worship,  and 


*  Vol.  1,  §  402. 

'  Stat.  1849,  c.  59. 

»  Vol.  L§  149. 

«  Commonwealth  v.  Porter,  1  Gray,  476. 
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made  at  night,  on  a  Methodist  camp  ground,  after  the  ser- 
vices are  over  for  the  day,  and  the  worshippers  are  retired 
to  rest.^ 

§  263.  In  Maine,  it  is  punishable  by  statute,  wilfully  to 
disturb  or  interrupt  any  teacher  or  pupUs,  in  any  school  kept 
in  "  any  school-house  or  other  place  of  instruction  ; "  and  the 
court  has  decided  that  one  may  be  guilty  under  this  enact- 
ment, who  thus  interferes  with  a  private  school  held  in  a  dis- 
trict school-house,  for  instruction  in  the  art  of  \^riting.' 

§  264.  Allusion  was  in  our  last  volume  made  to  the  ques- 
tion of  what  is  a  disturbance  of  a  meeting.^  On  this  point, 
Shaw,  C.  J.,  in  the  Massachusetts  case  under  the  statute  be- 
fore mentioned,*  observed  as  follows :  "  What  shall  constitute 
an  interruption  and  disturbance  of  a  public  meeting  or  assem- 
bly, cannot  easily  be  brought  within  a  definition  applicable 
to  all  cases ;  it  must  depend  somewhat  on  the  nature  and 
character  of  each  particular  kind  of  meeting,  and  the  pur- 
poses for  which  it  is  held,  and  much  also  on  the  usage  and 
practice  governing  such  meetings.  As  the  law  has  not  de- 
fined what  shall  be  deemed  an  interruption  and  disturbance, 
it  must  be  decided  as  a  question  of  fact  in  each  particular 
case ;  and  although  it  may  not  be  easy  to  define  it  before- 
hand, there  is  commonly  no  great  difficulty  in  ascertaining 
what  is  a  wilful  disturbance  in  a  given  case.  It  must  be 
wilful  and  designed,  an  act  not  done  through  accident  or  mis- 
take." 6 


'  Commonwealth  v.  Jennings,  3  Grat  624. 
'  The  State  v.  Leighton,  S5  Maine,  195. 
»  Vol.  L  §  402. 

*  Ante,  §261. 

•  Commonwealth  v.  Porter,  1  Gray,  476,  4S0. 

[176] 


I 


CHAP.  X2iy.]  DRUNKENNESS.  §  266 


CHAPTER  XXIV. 


DRUNKENNESS.^ 


§  265.  Wb  have  already  seen,^  that  mere  intoxication  is  not 
indictable  at  common  law.  But  a  person  drunk  in  public  is  a 
sort  of  public  nuisance ;  and  so  the  doctrine  seems  to  be,  that 
one  going  about  as  a  common  drunkard  commits  thereby  an 
indictable  offence,  yet  this  doctrine  is  not  firmly  established.^ 
Indeed  the  Tennessee  court  once  held,  that  a  single  aet  of 
drunkenness,  public  and  notorious,  comes  within  the  prin- 
ciple ;^  while  the  North  Carolina  Court  took  the  position,  that, 
in  the  case  of  a  mere  single  act,  there  must  be  some  annoy- 
ance to  the  public^ 

§  266.  So  it  has  been  held,  that  a  grand  juror  is  indictable 
for  getting  drunk  when  on  duty,  and  thereby  ^  disqualifying 
himself  for  the  discharge  of  the  office  of  a  juror."  •  The  like 
rule  doubtless  applies  to  other  officers,  on  the  general  ground 


^  See  for  the  doctrines  concerning  the  liability  of  persons  for  crimes 
committed  when  intoxicated,  Vol.  L  §  298-805. 

*  VoL  I.  §  298. 

'  The  State  v.  Waller,  3  Murph.  229 ;  and  the  cases  cited  in  the  notes 
next  following. 

*  Smith  p.  The  State,  1  Hnmph.  396.  But  a  statute  of  this  State  after- 
ward provided,  that  no  one  **  shall  be  subject  to  presentment  or  indictment 
for  single  acts  of  intoxication  or  drunkenness,  unless  he  shall,  whilst  so  intox- 
icated, commit  some  other  indictable  offence."  And  this  statute  is  held  to 
protect  the  person  in  the  single  instance,  though  the  drunkenness  is  public 
and  notorious.    Hutchison  v.  The  State,  5  Humph.  142. 

*  The  State  v.  Debeny,  5  Ired.  371 ;  s.  p.  The  State  v.  Waller,  8 
Murpk  229. 

*  Fennsylyajiia  v.  Keffer,  Addison,  290. 
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of  a  misbehavior  in  respect  of  their  office.^  And  in  Virginia 
it  was  held,  that  drunkenness,  by  a  justice  of  the  peace,  while 
in  the  discharge  of  his  official  functions,  is  such  misbehavior 
as  will  furnish  cause  for  amercing  him,  and  removing  him 
from  office.' 

§  267.  In  some  States  there  are  statutes  against  being 
a  common  drunkard,  or  habitual  drunkard.  What  is  such 
drunkard  is  a  question  which  cannot,  said  a  Pennsylvania 
judge,  be  determined  by  "any  fixed  rule."  He  added,  "  Oc- 
casional acts  of  drunkenness  do  not  make  an  habitual  drunk- 
ard." ^  Perhaps  the  doctrine  we  considered  under  the  title 
of  Barratry  ^  may  be  applicable  here. 


1  See  YoL  I.  §  860  et  leq. 

*  Commonwealth  v.  Alexander,  4  Hen.  k  Munf.  522. 
'  Ludwick  V.  Commonwealth,  6  Harris  Pa.  172. 
«  Ante,  §  59. 
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CHAPTER  XXV. 


DUELLING.^ 


§  268.  Pbrsons  who  deliberately  engage  in  a  duel,  con- 
ducted however  fairly  according  to  the  law  of  honor,  are  not 
protected  by  the  law  of  the  land  ;  and,  when  the  one  kills  the 
other,  the  party  killing  is  guilty  of  murder.^  So  all  present, 
giving  countenance  and  encouragement  to  the  transaction, 
such  as  seconds  and  the  like,  are  in  the  same  condemnation.* 

§  269.  The  meaning  of  the  word  duel  requires  no  explana- 
tion. In  South  Carolina,  under  a  statute  concerning  this 
subject,  it  has  been  decided  that  any  agreement  to  fight  with 
loaded  pistols,  and  an  actual  fighting  in  pursuance  of  it,  are 
a  duel ;  the  matter  not  depending  upon  the  time  when  the 
agreement  was  made,  but  upon  the  fact  of  the  agreement.^ 
While  this  statement  meets  the  case  on  the  circumstances 
presented  to  the  court,  a  full  definition  of  the  word  duel 
would  undoubtedly  be  in  language  somewhat  broader. 


ChaiUnges  and  other  Attempts fi 

§  270.   At  Common  Law.    In  an  early  English  case  before 
the  court  of  Star- Chamber,  the  declaration  was  made  in  rela- 

^  See  formatter  under  this  title,  Vol.  I.  §  5  and  note,  400,  461,  564,  600. 

*  Vol.  I.  §  5,  and  note,  461 ;  Case  of  Duels,  2  Howell  St  Tr.  1096, 1038 ; 
Mawgridge's  case,  17  Howell  St  Tr.  57,  66 ;  1  Hawk.  P.  C.  p.  96,  §  21. 

*  Yol  I.  §  264,  461 ;  Reg.  v.  Barronet,  Dears.  51 ;  1  Hawk.  P.  C  Curw. 
Ed.  p.  97,  §  31. 

«  Herriott  v.  The  State,  1  McMullan,  126. 

*  See  the  doctrine  of  attempts.  Vol.  I.  §  510  et  seq.    See  also  Vol.  I.  § 
400,  564,  600. 
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tion  to  duelling,  "  that,  by  the  ancient  law  of  the  land,  all 
inceptions,  preparations,  and  combinations  to  execute  unlaw* 
ful  acts,  though  they  never  be  performed  ....  are  punishable 
as  misdemeanors."  And  where  one  of  the  defendants  had 
sent  a  challenge,  which  was  declined,  and  the  other  defendant 
had  been  the  bearer  of  it,  both  were  convicted  for  the  crime.^ 
The  doctrine  is  therefore  settled,  in  England  and  the  United 
States,  that  all  acts  of  this  sort,  such  as  sending  a  challenge 
to  fight,^  writing  a  letter  to  provoke  a  challenge,^  and  the  like, 
are  indictable  misdemeanors.^  Blackstone  puts  this  doctrine 
upon  the  proposition,  that  such  acts  tend  to  excite  breaches 
of  the  public  peace  ;^  and  this  proposition  is  undoubtedly 
just,  and  sufficient  of  itself  to  support  the  doctrine.  But  it 
rests  equally  on  other  reasons ;  namely,  those  which  are  found 
in  the  law  of  attempts,  as  explained  in  our  previous  volume ; 
and  those  which  are  embodied  in  the  law  of  conspiracy,  as 
set  forth  in  this  volume ;  and  when  any  one  of  these  three 
reasons  upholds  an  indictment,  it  stands.  On  all  three 
grounds,  parties  who  fight  without  the  fatal  result  are  pun- 
ishable. 

§  271.  Under  Statutes.  Besides  this  common  law  doctrine, 
we  have  in  force,  in  the  District  of  Columbia,  a  statute  of  the 
United  States  against  duelling,  against  sending,  receiving, 
and  carrying  challenges^  to  fight,  and  against  some   other 

'  Case  of  Duels,  2  Howell  St  Tr.  1033,  1046, 1047. 

*  Rex  i\  Philipps,  6  East,  464 ;  Rex  v,  Newdigate,  Comb.  10 ;  R^.  v. 
Langley,  2  Ld.  Raym.  1029, 1031 ;  Smith  r.  The  State,  1  Stew.  506;  The 
State  p.  Perkins,  6  Blackf.  20 ;  The  State  p.  Farrier,  1  Hawks,  4S7. 

'  Rex  V.  Rice,  3  East,  581 ;  Rex  v,  Williams,  2  Camp.  506. 

*  Hawkins  says :  **  It  is  a  very  high  offence  to  challenge  another,  either 
by  word  or  letter,  to  fight  a  duel,  or  to  be  the  messenger  of  such  a  challenge^ 
or  even  barely  to  endeavor  to  provoke  another  to  send  a  challenge,  or  to 
fight ;  as  by  dispersing  letters  to  that  purpose,  full  of  reflections,  and  insinn- 
ating  a  desire  to  fight,  etc."    1  Hawk.  P.  C.  Curw.  Ed.  p.  487,  §  3. 

*  4  Bl.  Com.  150.  And  see  The  State  o.  Taylor,  8  Brev.  243,  1  Const. 
Rep.  107  ;  1  Russ.  Crimes,  Grea.  Ed.  ^97. 

*  The  bearer,  it  has  been  held,  must  know  that  what  he  carries  is  a  chal- 
lenge.   United  States  v.  Shackelford,  3  Cranch  C.  C.  178. 
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oflTencea  connected  therewith ;  whether  the  duel  is  to  be  fought 
in  the  District  or  elsewhere.^  And  there  are  similar  legisla- 
tive enactments  in  many  or  all  of  the  States.^  Some  of  the 
statutes  are  broader,  and  some  are  less  broad,  in  their  terms 
than  the  common  law.  The  Alabama  act,  for  instance,  does 
not  extend  to  the  case  of  giving  a  challenge ;  and  the  court 
seems  to  have  entertained  the  opinion,  that  it  operates  as  a 
constructive  repeal  of  the  common  law  on  this  point ;  ^  a  con- 
elusion,  however,  which  is  repugnant  to  the  doctrines  of  stat- 
Qiory  interpretation  generally  applied  elsewhere.^ 

§  272,  The  Challenge.  It  is  immaterial,  both  under  stat- 
utes and  at  the  common  law,  whether  the  challenge  is  verbal 
or  written.^  For  the  crime  is  in  the  invitation  to  fight,  and 
it  is  complete  when  this  invitation  is  in  any  way  delivered.^ 
The  words,  also,  in  which  it  is  given,  are  unimportant;  if 
they  are  intended  to  mean  a  challenge,  and  to  be  so  under- 
stood, they  come  within  the  law,  even  though,  to  common 
apprehension,  their  signification  is  less  broad.^  But,  in  an 
old  English  case,  the  words,  "  You  are  a  scoundrel,  and  de- 
frauded the  king  of  his  duty;  I  will  pick  you  to  the  heart, 
and  call  you  to  an  account,"  were  held,  under  the  circum- 
stances presented  to  the  court,  not  to  be  sufficient  to  au- 
thorize an  information  for  challenging  to  a  duel;  though  an 


»  Act  of  Feb.  28,  1839. 

'  The  South  Carolina  act  of  1812,  against  sending  a  challenge,  embraces 
the  principals.     The  State  v.  Dupont,  2  McCord,  884*. 

'  Smith  17.  The  State,  1  Stew.  506. 

«  Vol.  I.  §  91,  92. 

»  The  State  v.  Perkins,  6  Blackf.  20  ;  1  Hawk.  P.  C.  Curw.  £d.  p.  487, 
•§8. 

*  The  State  v.  Taylor,  1  Const  Rep.  107.  The  sending  of  a  letter  provok- 
ing a  challenge  is  an  offence,,  though  the  letter  never  reaches  its  place  of 
destination.    Bex  v.  Williams,.  2  Camp.  506. 

'  Commonwealth  v.  Pope,  8  Dana,  418 ;  Ivej  v.  The  State,  12  Ala.  276 ; 
Gordon  r.  The  State,  4  Misso.  875.  And  see  The  State  v.  Farrier,  1  Hawks, 
487. 
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information  was  granted  on  them  as  for  a  libeU  K  the  duel 
is  to  take  place  in  another  country  or  State,  this  circumstance 
makes  no  difference.^ 

§  273.  The  Punishment.  The  offences  now  under  consid- 
eration —  not  duelling,  where  death  follows,  but  challenging 
and  the  like  —  being  misdemeanors  at  common  law,  the  ob- 
servations made  in  the  former  volume  concerning  the  punish- 
ment of  misdemeanors  are  applicable  here.^  A  statute 
which  provides,  that  the  offender  "  shall  be  incapable  of  hold- 
ing or  being  elected  to  any  post  of  profit,  trust,  or  emolu- 
ment, civil  or  military,  within  this  State,"  was  held  in  New 
York  to  be  constitutional.^ 


>  Rex  V.  Pownell,  W.  Kel.  58. 

■  The  State  t\  Farrier,  1  Hawks,  487 ;  The  State  v.  Taylor,  3  Brev.  243, 
1  Const  Rep.  107  ;  Ivey  t>.  The  State,  12  Ala.  276 ;  Vol.  I.  §  600. 
»  VoL  I.  §  626-631. 
*  Bivrker  v.  People,  3  Cow.  686,  20  Johns.  4^7 ;  Vol  L  §  629. 
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BAYBSDROPPmO. 


§  274.  Eayesdboppino  is  an  ofToiiliie  at  common  law.^  As 
such  it  has  been  recognized  in  this  country.^  It  consists  in  the 
nuisance  of  hanging  about  a  dwelling-house  of  another,  hear- 
ing tattle,  and  repeating  it  to  the  disturbance  of  the  neigh- 
borhood. We  have  nothing  in  the  books,  concerning  this 
subject,  more  definite  or  full  than  the  short  exposition  found 
in  Blackstone ;  namely,  that  ^  Eavesdroppers,  or  such  as  listen 
under  walls  or  windows,  or  the  eaves  of  houses,  to  hearken 
after  discourse,  and  thereupon  to  frame  slanderous  and 
mischievous  tales,  are  a  common  nuisance,  and  punishable 
at  the  court  leet ;  or  are  indictable  at  the  sessions,  and  pun- 
ishable by  fine  and  finding  sureties  for  their  good  behavior."^ 
But,  without  being  able  in  a  single  sentence  to  assign  a  rea- 
son, we  may  still  assume,  that  the  statement  of  the  nature  of 
this  offence,  made  in  the  opening  of  this  section,  better  rep- 
resents it  in  its  true  meaning  and  spirit  than  the  words  just 
quoted,  which  are  also  the  words  employed  by  all  the  other 
writers.  No  reader  is  justified  in  imputing  to  the  author 
he  is  perusing,  any  arrogance  when  he  states  the  doctrine  of 
his  subject  in  such  a  manner  as  appears  to  him  correct. 


»  Vol.  I.  §  400. 

■  The  State  t;.  Williams,  2  Overt  108. 

*  4  BL  Com.  168 ;  1  Hawk.  P.  C.  Curw.  £d.  p.  695 ;  1  Buss.  Crimes, 
Grea.  Ed.  327 ;  1  Gab.  Crim.  Law,  319. 
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.     CHAPTER  XXVII. 

ELECTION   FRAUDS   AND   OBSTRUCTIONS.^ 

§  275.  The  subject  €£  election  frauds  and  obstructions 
was  mentioned  in  the  previous  volume.^  It  needs  but  little 
explanation  here,  the  matter  being  regulated  to  a  great  extent 
by  statutes  in  the  several  States,  and  the  decisions  being  few. 
We  shall  in  this  chapter  merely  refer  to  some  points  deter- 
mined by  the  courts,  under  the  legislative  enactments  of  the 
States. 

§  276.  Knowir^ly  Voting'  not  beings  Qualified.  The  statute 
of  North  Carolina  provides  a  punishment,  "if  any  person 
shall  hereafter  knowingly  and  fraudulently  vote  at  any  elec- 
tion, who  by  law  shall  not  be  entitled  to  vote  at  such  elec- 
tion." And  the  court  has  decided,  that,  where  one  takes 
advice  from  a  person  not  a  member  of  the  b&r,  concerning 
bis  right  to  vote,  he  cannot  set  up  this  advice  in  defence  on 
a  charge  of  illegal  voting ;  and,  probably,  the  result  would  be 
the  same  if  it  had  come  from  a  member  of  the  bar.  But,  said 
the  judge,  "  It  would  have  been  a  different  question  if  the 
defendant  had  stated  the  facts  to  the  judges  of  the  election, 
and  they  had  decided  in  favor  of  his  right  to  vote ;  for  their 
decision  would  rebut  the  presumption  of  knowledge  on  his 
part,  in  a  manner  contemplated  by  law."  The  general  doc- 
trine of  this  case  seems  to  be,  that  defendants  under  this  stat- 
ute, as  at  common  law,^  are  conclusively  presumed  to  know  , 

^  See  for  matter  under  this  title.  Vol.  I.  §  123,  136,  240,  note,  368.     See 
Bribery,  Gaming. 

•  Vol.  I.  §  868. 

•  Vol.  I.  §  238-247. 
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the  law,  while  still  they  are  excusable  for  a  mistake  of  the 
facts.^  In  almost  the  same  language  is  the  statute  of  Ten- 
nessee ;  providing,  that  "  any  person  who  shall  knowingly 
vote  at  any  election,  not  being  at  the  time  a  qualified  voter 
in  the  county  in  which  he  so  votes,.shall  be  adjudged  guilty 
of  a  misdemeanor."  And  the  court,  observing  that  the  legis- 
lature did  not  intend  by  these  words  "  to  violate  a  funda- 
mental principle  of  the  criminal  law,"  took  the  broad  ground, 
that  ignorance  of  law  will  not  excuse  an  act  of  illegal  voting ; 
but,  on  the  other  hand,  affirmed,  that,  to  convict  a  defendant, 
there  must  be  shown  to  have  been  within  his  knowledge  a 
state  of  facts  which  would  legally  disqualify  him  from  vot- 
ing.* 

§  277.  The  words  of  the  Massachusetts  enactment  are 
slightly  different.  They  are,  "  If  any  person,  knowing  him- 
self not  to  be  a  qualified  voter,  shall,  at  any  election,  wil- 
fully give  in  a  vote  for  any  officers,  to  be  then  chosen,  he  shall 
forfeit,"  etc.*  And  the  court,  under  this  statute,  does  not  hold 
the  defendant  conclusively  bound  to  know  the  law.  "  In 
order,"  said  the  judge,  "  to  convict  a  party  under  this  statute, 
which  is  extremely  liberal  in  this  respect,  it  is  necessary  to 
prove,  not  only  that  the  party  had  no  right  to  vote,  but  that 
he  knew  it.  As  this  qualification  depends  upon  domicil,  and 
that  is  often  a  complicated  question  of  law  and  fact,  we  have 
no  doubt  that  if  the  voter,  in  good  faith,  and  with  an  honest 
purpose  to  ascertain  the  right,  shall  m^ke  a  true  statement  of 
the  facts  of  his  case  to  a  professional  man,  or  any  other  man 
of  skill  and  experience,  capable  of  advising  him  correctly,  the 
evidence  of  such  advice,  and  the  facts  upon  which  it  was 
taken,  are  competent,  as  bearing  upon  the  question,  whether 
he  knew  that  he  had  not  a  right  to  vote."  * 


*  The  State  v.  Boyett,  10  Ired.  836,  opinion  by  Pearson,  J. 

*  McGuire  r.  The  State,  7  Humph.  54.    The  English  case  of  Reg.  v. 
Price,  3  Per.  &  D.  421,  11  A.  &  E.  727,  seems  to  confirm  this  view. 

»  R.  S.  c.  4,  §  6. 

*  Commonwealth  r.  Bradford,  9  Met.  268,  272,  opinion  by  Shaw,  C.  J. 
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§  278.  Effect  of  Informalities.  There  seems  to  be  no  cer- 
tain rule,  derivable  from  the  cases,  on  the  question  of  what 
informality  in  the  manner  of  holding  an  election,  will  exempt 
persons  from  responsibility  under  the  statutes  against  illegal 
voting.  In  North  Carolina,  certain  irregularities  of  this  sort 
were  held  not  to  invalidate  the  election  itself;  and,  conse- 
quently, not  to  excuse  the  voter.^  And  in  Maine  some  such 
defects  appear  to  be  regarded  in  tbe  same  way;'  while  other 
defects  are  deemed  to  render  the  proceeding  void,  and  so  to 
free  the  persons  voting  frpm  criminal  liability.* 

§  279.  Other  Points.  It  is  held,  in  Delaware,  that  a  pre- 
siding officer,  at  an  election,  is  not  criminally  responsible  for 
any  mistake  which  he  may  honestly  make  in  receiving  or 
refusing  to  receive  a  vote.*  Also,  under  the  statute  of  this 
State,  there  is  no  difference  between  "  offering"  and  "  prom- 
ising" a  reward  to  a  voter.^  In  Tennessee  it  has  been  held 
not  indictable  to  cast  a  ballot  illegally  for  the  officers  of  a 
municipal  corporation.^ 

^  The  State  v.  Cohoon,  12  Ir«d.  178. 

*  The  State  v.  Bailey,  21  Maine,  62. 

'  The  State  v.  Williams,  25  Maine,  561. 

*  The  State  t\  McDonald,  4  Hairing.  Del.  555 ;  The  State  v.  Porter,  4 
Harring.  Del.  556.  "  Defendant  acted  in  a  judicial  capacity,  and  is  not  to 
be  held  liable  criminally  for  a  mere  error  in  judgment ;  any  more  than  a 
jusdce  of  the  peace,  juror,  or  judge." 

*  The  State  v.  Barker,  4  Barring.  Del.  559. 

*  The  State  v.  Liston,  9  Humph.  603.  As  to  which,  see  query^  Vol  I.  § 
868,  note. 
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CHAPTER  XXVIIL 

EMBEZZLBMBNT.^ 

Sect.  280-286.  Introdnction. 

286-296.  Classes  of  Persons  Embezzling. 

296.  The  Confidence  reposed  in  the  Person  Embezzling. 

297-806.  The  Thing  to  be  Embezzled. 

806-311.  The  Act  of  Embezzlement. 

812.  The  Intent. 

818-816.  Concluding  Points. 

§  280.  Some  defects,  real  or  supposed,  in  the  law  of 
larqeny,  led  to  the  enactment,  in  England  and  this  country, 
of  statutes  against  what  is  called  embezzlement.  The  first  of 
these  was  Stat  21  Hen.  8,  c.  7,  which  seems  to  have  been 
a  sort  of  attempt  to  define  and  to  extend  the  doctrine  of  lar- 
ceny. After  a  considerable  preamble  it  provided,  that  where 
any  **  caskets,  jewels,  money,  goods,  or  chattels,"  were  de- 
livered to  servants  by  their  masters  or  mistresses  "  to  keep,  — 
if  any  such  servant  or  servants  withdraw  him  or  them  from 
their  said  masters  and  mistresses,  and  go  away  with  the  said 
caskets,  jewels,  money,  goods,  or  other  chattels,  or  any  part 
thereof,  to  the  intent  to  steal  the  same,  and  defraud  his  or 
their  said  masters  or  mistresses  thereof,  contrary  to  the  trust 
and  confidence  to  him  or  them  put  by  his  or  their  said  mas- 
ters or  mistresses;  or  else,  being  in  the  setvice  of  his  said 
master  or  mistress,  without  assent  or  commandment  of  his 
masters  or  mistresses,  he  embezzle  the  same  caskets,  jewels, 


^  For  matter  nnder  tUs  title,  see  Vol.  L  §  419, 564.    And  see  this  yolame, 
HL  Larcemt. 
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money,  goods,  or  chattels,  or  any  part  thereof,  or  otherwise 
convert  the  same  to  his  own  use,  with  like  purpose  to  steal 
it,"  —  if  the  property  is  *'of  the  value  of  forty  shillings  or 
above,"  the  transaction  shall  be  a  felony ;  provided  (§  2)  that 
this  act  shall  not  extend  to  "  any  apprentice  or  apprentices, 
nor  to  any  person  within  the  age  of  eighteen  years,"  etc. 

§  281.  According  to  the  preamble  of  this  statute,  it  was 
passed  because  of  doubts  whether  or  not  such  misbehavior 
was  larceny  at  the  common  law.  And,  by  construction,  it  was 
strictly  confined  to  goods  delivered  the  servant  to  keep^  and 
it  did  not  extend  to  the  case  of  money  collected  or  received 
on  a  sale  of  property,  and  the  like.^  No  reason  appears  why 
this  statute  should  not  have  a  common  law  force  in  this 
country ,2  though  there  is  little  practical  scope  for  it.  In  fact 
it  may  be  deemed  a  mere  recnactment  of  a  common  law 
doctrine  concerning  larceny.^  This  statute,  in  substance,  has 
been  adopted  into  the  legislation  of  New  Jersey,  New  York,* 
and  perhaps  some  other  States. 

§  282.  But  the  most  important,  though  by  no  means  the 
only  English  enactments,  are  Stat.  39  Greo.  3,  c.  85,  now 
superseded  by  Stat.  7  &  8  Geo.  4,  c.  29.  Though  these  stat- 
utes differ  widely  in  some  particulars,  yet  §  47  of  the  latter 
one,  describing  the  offence,  is  precisely  like  the  corresponding 


'  1  Hawk.  P.  C.  Curw.  Ed.  p.  155,  156.  And  see,  coDceming  thb  stat- 
ute, 2  East  P.  C.  560-564;  People  v.  Henne99ey,  15  Wend.  147,  151.  The 
statute,  having  been  repealed,  was  re<^acted  by  5  Eiiz.  c.  10. 

'  Kilty,  Report  of  Statutes,  71,  seems  to  think  it  is  not  of  force  in  this 
country ;  while  the  Vermont  court,  in  The  Slate  ».  White,  2  T>-ler,  352, 
and  the  Pennsylvania  Judges  in  Report  of  Judges,  S  Binn.  595,  618,  have 
declared  that  it  is. 

'  2  East  P.  C.  564.  The  English  commissioners  observe,  "  that  this  stat- 
ute was  superseded  by  subsequent  declarations  of  the  common  law,  which 
were  more  extensive  in  their  operation  than  the  ^statute  itself."  Ist  Rep. 
Eng.  Crim.  Law  Com.  a.  d.  1834,  p.  21. 

*  People  r.  Hennessey,  15  Wend.  147,  151. 
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section  of  the  former  one,  except  in  employing  some  briefer 
forms  of  expression.^  It  enacts  —  Stat  7  &  8  Geo.  4,  c.  29,  §  47 
—  "  that  if  any  clerk  or  servant,  or  any  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall,  by  virtue 
of  such  employment,  receive  or  take  into  his  possession  any 
chattel,  money,  or  valuable  security,  for  or  in  the  name  or  on 
the  account  of  his  master,  and  shall  fraudulently  embezzle  the 
same,  or  any  part  thereof,  every  suoh  offender  shall  be  deemed 
to  have  feloniously  stolen  the  same  from  his  master,  although 
such  chattel,  money,  or  security  was  not  received  into  the 
possession  of  such  master,  otherwise  than  by  the  actual  pos- 
session of  his  clerk,  servant,  or  other  person  so  employed; 
and  every  such  offender,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award,"  etc.^  This  is  the  leading 
English  statute  now  in  force ;  but  there  are  several  enact- 
ments of  secondary  importance,  providing  for  cases  which  this 
one  is  not  sufficiently  broad  to  comprehend. 


*  For  Stat.  89  Geo.  8,  c.  86,  see  1  Hawk.  P.  C.  Curw.  Ed.  p.  157  ;  8  Chit. 
Crim.  Law,  920.  It  is  so  often  referred  to  in  the  books,  that  perhaps  it 
better  be  quoted  here.  It  is,  **  If  any  servant  or  clerk,  or  if  any  person  em- 
plpyed  for  the  purpose  in  the  capacity  of  servant  or  clerk,  to  any  person 
or  persons  whomsoever,  or  to  any  body  corporate  or  politic,  shall  by  virtue 
of  such  emplo}rment  receive  or  take  into  his  possession  any  money,  goods, 
bond,  biU,  note,  bankers'  drafl,  or  other  valuable  security  or  effects,  for,  or 
in  the  name  or  on  the  account  of  his  master  or  masters,  or  employer  or  em- 
ployers, and  shall  fraudulently  embezzle,  secrete,  or  make  away  with  the 
same,  or  any  part  thereof;  every  such  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  masters,  employer  or  em- 
ployers, for  whose  use,  or  in  whose  name  or  names  or  on  whose  account  the 
same  was  or  were  delivered  to  or  taken  into  the  possession  of  such  servant, 
clerk,  or  other  person  so  employed ;  although  such  money,  goods,  bond,  bill, 
note,  bankers'  draft,  or  other  valuable  security  was  or  were  no  otherwise 
received  into  the  possession  of  his  or  their  servant,  clerk,  or  other  person  so- 
employed ;  and  every  such  offender,  his  adviser,  procurer,  aider,  or  abettor, 
behig  thereof  lawfully  convicted  or  attidnted,  shall  be  liable  to  be  trans- 
ported to  such  parts  beyond  the  seas  as  his  majesty  shall  appoint,  for  any 
term  not  exceeding  fourteen  years,"  etc. 

*  See  2  Ruas.  Crimes,  Grea.  Ed.  167. 
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§  283.  The  American  statutes  are  numerous,  modelled 
chiefly  after  the  English,  just  quoted.  And  English  and 
American  seem  alike  to  be,  by  general  consent,  regarded  as 
constituting,  notwithstanding  their  phraseology,  a  sort  of 
separate  offence,  distinct  from  larceny.  A  person  indicted 
for  the  latter  offence,  cannot  be  convicted  on  evidence  show- 
ing a  statutory  embezzlement ;  but  the  indictment  for  embez- 
zlement must  be  framed  .upon  the  statute.^  Yet  counts  for 
larceny  and  for  embezzlement  may  perhaps  be  joined.^  Some 
of  the  American  enactments  depart  from  the  English  model, 
by  omitting  the  clause  which  declares  the  offence  to  be  larceny. 

§  284.  It  is  sometimes  assumed,  that  the  two  offences  of 
larceny  and  embezzlement  do  not  run  into  each  other,  but 
that  where  the  one  ends  the  other  begins.'  And  Chitty  says, 
it  seems  the  statute  does  not  apply  to  cases  which  were  lar- 
ceny at  common  law.^  On  the  other  hand,  the  English  com- 
missioners, after  proposing  the  establishment  by  statute  of  a 
rule  contrary  to  the  one  thus  suggested  by  Chitty,  observe, 
it  "  is,  perhaps,  in  strictness  unnecessary,"  being  "  founded 
on  the  well  known  principle,  that  no  one  shall  take  advantage 
of  bis  own  wrong."  ^     Upon  principle,  and  as  a  general  prop- 


^  1  Hawk.  P.  C.  Carw.  Ed.  p.  158 ;  Commonwealth  t^.  Simpson,  9  Met 
188 ;  Fulton  v.  The  State^  8  £ng.  168.  And  see  People  v.  Allen,  5  Denio, 
76.  See  Reg.  v.  Moah,  Dears.  626,  S6  £ng.  L.  &  £q.  592 ;  Reg.  v.  Gorbattf 
1  Dears.  8l  B.  166. 

*  8  Chit  Crim.  Law,  921 ;  2  Russ.  Crimes,  Grea.  Ed.  185. 

*  Fulton  r.  The  State,  8  Eng.  168. 

*  8  Chit  Crim.  Law,  921,  referring  to  Rex  v,  Headge,  2  Leach,  4di  ed. 
1088,  Russ.  &  Ry.  160;  Peck's  case,  4  Stark.  Ev.  842. 

*  Act  of  Crimes  &  Punishments,  a.  d.  1844,  p.  188.  The  parliament, 
however,  finally  adopted  the  provision,  that  **  if  upon  the  trial  of  any  person 
indicted  for  embezzlement,  it  shall  be  proved  that  he  took  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by 
reason  thereof,  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty 
to  return,  as  their  verdict,  that  such  person  is  not  guilty  of  embezzlement, 
but  is  guilty  of  sim{4e  larceny,  or  of  larceny  as  clerk,  etc.,  as  the  case  may 
be,  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 

[f90] 


CHAP.  XXVin.]  EMBEZZLEMENT.  §  286 

osition,  subject  to  be  controlled  by  particular  enactments  and 
by  special  reasons,  probably  the  statutes  of  embezzlement 
cannot  be  absolutely  restricted  so  as  not  to  cover  any  thing 
before  criminal,  whether  as  being  larceny  or  other  offence ; 
nor  can  the  limits  of  other  offences  be  deemed  to  have 
been  made  narrower  or  ^otherwise  changed  by  the  stat- 
utes.^ 

§  285.  In  our  examinations  of  this  crime,  we  should  re- 
member, that  these  statutes,  English  and  American,  are 
many,  and  clothed  in  various  language.  Yet  they  aU  have 
points  of  similitude,  on  which  they  agree  so  exactly  that  the 
decisions  upon  any  one  may  be  received  as  s^te  guides  for 
the  exposition  of  any  other.  Therefore  we  shall  treat  of  them 
together,  in  the  following  order :  I.  Concerning  the  Classes 
of  Persons  who  may  violate  them.  II.  Concerning  the  Con- 
fidence or  Trust  they  require.  III.  The  Thing  to  be  Embez- 
zled. IV.  The  Act  whereby  the  Embezzlement  is  accom- 
plished.    V.  The  Intent  necessary.     VI.  Concluding  Points. 

L  *  The  Classes  of  Persons  Embezzling'. 

§  286.  Clerkj  Servant^  Agents  and  other  like  words?  As 
in  matrimonial  law  there  cannot  be  a  wife  without  a  hus- 
band,^ so  there  cannot  be  a  clerk  without  an  employer,  a  ser- 
vant without  a  master,  an  agent  without  a  principal.  There- 
fore, in  an  action  of'  slander  for  accusing  the  plaintiff  of 
embezzlement,  as  the  servant  of  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Warwick,  —  the  evidence  of  his 
being  such  servant  was,  that  he  was  one  of  the  four  chamber- 
lains of  some  commonable  lands  belonging  to  the  borough, 


maimer  as  if  he  had  been  convicted  upon  an  indictment  for  snch  larceny." 
Stat.  14  &  15  Vict  c.  100,  §  IS.    See  Aichb.  New  Crim.  Froced.  458. 

*  See,  on  diis  question,  the  principles  stated  Vol.  I.  §  91,  93,  95>100, 596, 
540,  549>551,  685,  689. 

*  See  VoL  L  f  159,  204. 

*  Bishop  Mar.  &  Div.  §  129,  197,  655,  657,  658^  731. 
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chosen  at  a  court  leet,  and  sworn  in  by  the  steward.  The 
duties  of  chamberlain,  which  are  discharged  gratuitously,  are 
to  collect  money  from  persons  using  the  lands;  to  employ  it 
in  keeping  them  in  order ;  to  account,  at  the  end  of  the  year, 
to  two  aldermen  of  the  corporation  ;  and  to  pay  over  any 
balance  in  his  hands  to  bis  succe^or  in  office.  And  it  was 
held,  that  he  could  not  be  guilty  of  embezzlement,  within  Stat 
7  &  8  Geo.  4,  c.  29,  §  47.  Said  Bayley,  B.,  « the  statute 
appears  to  me  to  apply  to  ordinary  clerks  or  servants,  having 
masters  to  account  to  for  the  discharge  of  their  duties.^ 
Now,  can  the  plaintiff  be  said  to  be  such  clerk  or  servant  ? 
He  was  not  nominated  chamberlain  by  the  mayor  and  corpo- 
ration, or  by  •he  commoners,  but  by  the  jury  of  the  court  leet 
held  aimually  by  the  corporation  as  lords  of  the  manor,  and 
was  sworn  in  there,  as  many  other  persons  are.  Then,  can 
the  mayor  and  corporation  be  said  to  be  his  masters  within 
this  act?  In  the  cases  cited  for  the  plaintiff,^  the  parties 
charged  with  embezzlement  stood  in  the  characters  of  plain 
and  ordinary  servants  appointed  to  collect  money  for,  and  to 


^  In  a  late  English  case,  the  prisoner  was  a  carrier,  whose  onlj  employ- 
ment was  to  carry  unsewed  gloves  from  a  glove  manufacturer  doing  busi- 
ness at  a  certain  place,  to  glove  sewers  at  another  place;  to  take  back  the 
gloves  when  sewed ;  ai^d  receive  the  money  for  the  work,  paying  it  over  to  the 
sewers,  with  a  deduction  for  his  charges ;  the  court  held,  that  he  was  not  a 
servant  of  the  persons  defrauded.  Coleridge,  J.,  observed :  ^  The  ordinary 
relation  of  master  and  servant  cannot  be  said  to  have  subsisted  between 
them :  the  women  [glove-sewers]  would  not  have  been  responsible  for  the 
negligence  of  the  prisoner ;  and,  unless  there  were  decided  cases  precisely 
in  point,  we  could  not  come  to  the  conclusion  that  he  was  a  servant  to  them, 
within  the  meaning  of  the  statutes  against  embezzlement.  Though  some  of 
the  decisions  go  very  far  in  making  persons  liable  as  servants  to  punishment 
for  embezzlement,  none  go  so  far  as  this.  The  prisoner  was  in  &ct  a  com- 
mon carrier  for  all  persons  who  chose  to  employ  him  within  a  limited  dis- 
trict ;  and  he  was,  like  all  carriers  at  common  law,  only  bound  to  carry  such 
description  of  goods,  and  between  such  places,  as  he  professed  to  carry." 
Reg.  V.  Gibbs,  Dears.  445,  447,  29  £ng.  L.  &  £q.  538,  24  Law  J.,  k.  s.,  M. 
C.  62,  1  Jur.,  N.  8.,  118. 

'  Rex  1^.  Squire,  Russ.  &  Ry.  349,  2  Stark.  349 ;  Rex  v.  Tyers,  Rusb.  & 
Ry.  402 ;  Rex  v.  Beacall,  1  Moody,  15. 

[192] 


CHAP.  XXVin.]  KMBKZZLEMENT.  ^  287 

pay  it  over  to,  their  employers,  e.  g.  the  party  appointed  by 
the  overseers  to  receive  money.  The  parish  clerk,  who  received 
and  misapplied  the  sacrament  money ,^  was  held  not  to  be 
within  the  statute,  because  it  could  not  be  said  whose  servant 
he  was,  or  in  whom  the  right  to  the  money  was.  But  I  am 
of  opinion  that  this  plaintiff  is  not  a  clerk  or  servant  within 
the  fair  meaning  of  the  act ;  for  he  filled  a  distinct  office  of 
his  own,  in  respect  of  which  he  received  money  which  he  was 
entitled  to  keep  till  the  year  ended,  and  was  not  bound  to 
pay  over  at  any  time,  as  a  mere  clerk  or  servant  would  have 
been."  ^  And,  in  the  same  case,  was  cited  that  also  of  an  indict- 
ment against^e  accountant  of  Greenwich  hospital :  he  was 
held  not  to  be  a  servant  within  Stat.  39  Geo.  3,  c.  85,  which 
expressly  comprehends  servants  of  bodies  corporate ;  because 
he  was  a  sworn  officer,  not  employed  as  an  ordinary  servant.® 

§  287.  It  would  have  been  no  objection,  in  this  case  of  the 
chamberlin,  that  his  employer  was  a  corporation  ;  for  though 
Stat  7  &  8  Geo.  4,  c.  29,  §  47,  does  not  use  this  word,  yet 
by  construction  it  extends  to  servants  of  corporations,  the 
same  as  of  natural  persons.*  But  where,  under  another  act 
of  parliament,  a  combination  was  unlawful  because  of  its 
administering  to  its  members  an  unlawful  oath,  some  of  the 
judges  held,  that  its  servant  could  not  be  convicted  of  embez- 
zling its  funds.^     So  a  female  may  be  a  servant  within  this 


^  Bex  V.  Burton,  1  Moodj,  237.  See  iUao  Bex  v.  Netdeton,  1  Moody, 
259. 

*  Williams  v.  Stott,  S  Tyrw.  688, 1  Cromp.  &  M.  675. 

'  Anonymous,  stated  3  Tyrw.  692.  The  New  York  court,  under  a  statute 
amilartothe  English,  ante,  §  281,  note,  held,  that  a  constable  employed  to 
collect  debts  without  suit,  if  the  debtors  would  pay,  and  if'  not,  to  procure  and 
serve  process,  is  not  a  servant  of  the  creditor*    People  v.  Allen,  5  Denio,  76. 

«  Williams  v,  Stott,  1  Cromp.  &  M.  675,  689,  3  Tyrw.  688;  Keg.  v, 
Townsend,  1  Den.  C.  C.  167,  2  Car.  &  K.  168;  Reg.  v.  Welch,  2  Car.  &  K. 
296;  Archb.  New  Crim.  Proced.  449,  451.  See  Vol  I.  §  128;  Common- 
wealth V.  Wyman,  8  Met  247  ;  Beg.  v.  Atkinson,  Car.  &  M.  525,  2  Moody, 
278 ;  Rex  v.  Hall,  1  Moody,  474. 

•  Beg.  V,  Hunt,  8  Car.  &  P.  642.  See  Bex  v\  Hall,  1  Moody,  474  \  Re^. 
V,  Miller,  2  Moody,  249  ;  Bex  v.  Beacall,  1  Car.  &  P.  454,  457. 
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embe:?zlement  act,  or  the  prior  one  of  39  Geo.  3,  c,  85^  though 
the  words  are,  "  receive  or  take  into  his  possession."  ^ 

§  288.  And  a  person  may  be  the  servant  or  clerk  of  a  par- 
ticular individual  or  corporation,  though  the  appointing 
power  is  in  another.^  Therefore  one  whom  a  post-mistress 
employs  as  a  letter-carrier,  paying  him  a  weekly  salary,  to  be 
refunded  to  her  by  the  post-office,  is  a  person  employed  in  the 
post-office,  within  Stat.  52  Geo.  3,  c.  143,  §  2.^  The  servant 
or  clerk  need  not  have  received  a  formal  appointment  in  fact, 
and  certainly  none  need  be  proved,  if  only  he  has  been  per- 
mitted to  act  and  has  acted  in  that  capacity,  and  this  is 
shown.*  Suppose  he  was  hired  in  another  relation,  but 
served  sometimes  in  this,  in  which  he  embezzled  the  money, 
it  is  sufficient.^ 

§  289.  The  mode  of  payment,  or  probably  whether  the 
person  is  to  be  paid  at  all,  or  not,®  has  no  controlling  effect 
on  the  question,  whether  he  is  a  servant,  clerk,  or  the  like,  if 
only  it  does  npt  operate  to  place  him  in  some  relation  in- 
compatible with  this  ;  such,  for  instance,  as  to  make  him  a 
partner."  Thus,  if  he  travels  to  take  orders  for  goods,  and  to 
take  the  money  paid  for  them,  and  has  a  commission  on  bis 
orders  and  receipts,  instead  of  a  salary,  paying  out  of  his  re- 
ceipts his  expenses  as  he  goes,  he  is  still  a  clerk.^     Yet  a  per- 

^  Rex  V,  Smith,  Russ.  &  Ry.  267 ;  Vol.  L  §  128. 

'  Rex  V,  Jenson,  1  Moody,  434  ;  Reg.  v.  Miller,  2  Moody,  249 ;  Reg.  v. 
Callahan,  8  Car.  &  P.  154.  See  Reg.  v.  Harris,  Dears.  344,  25  Eng. 
L.  &  £q.  579,  23  Law  J.,  n.  s.,  M.  C.  110, 18  Jur.  408  ;  Reg.  v.  Beaumont, 
Dears.  270,  24  Eng.  L.  &  Eq.  558. 

*  Rex  V.  Salisbury,  5  Car.  &  P.  155. 

*  Rex  V.  Rees,  6  Car.  &  P.  606  ;  Rex  v.  Beacall,  1  Car.  &  P.  457.  And 
see  Reg.  v.  Townsend,  Car.  &  M.  178  ;  Rex  v.  Hall,  1  Moody,  474. 

*  Rex  V.  Baker,  DowL  &  Ryl.  N.  P.  19. 

*  See  Williams  t7.  ^tott,  stated  ante,  §  286  ;  Reg.  v.  Smith,  1  Car.  &  K. 
423.  The  compensation  may  be  matter  to  be  considered  in  connectioi^  with 
other  circumstances,  as  in  the  case  of  Reg.  r.  Batty,  2  Moody,  257,  where  it 
is  observed,  ^*  The  wages  made  the  prisoner  a  seryant" 

'  See  Holme's  case,  2  Lewin,  256. 
'  Rex  V.  Carr,  Russ.  &  Ry.  198. 
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son  employed  by  the  proprietors  of  a  newspaper  establish- 
ment to  collect  bills  on  commission,  was  held  not  to  be  with- 
in the  statute,  on  the  gronnd,  however,  of  his  having  the  right 
to  mix  the  money  collected  with  his  own.^  But  one  is  a 
servant  ivho  drives  a  stage,  and  has  for  his  pay  the  gra- 
tuities.* And  a  person  wTiora  the  owner  of  a  colliery  em- 
ploys, as  captain  of  a  barge,  to  carry  out  and  sell  coal,  receiv- 
ing for  his  compensation  two  thirds  of  the  price  it  brings 
above  what  would  be  charged  at  the  colliery,  is  the  owner's 
servant.® 

§  290.  It  has  been  held,  that  the  servant  of  a  firm  is  still 
the  servant  of  the  individual  partners ;  so  that,  if  he  embez- 
zles the  private  property  of  one  of  them,  he  is  within  the 
statutes.*  Afortioriy  he  may  be  the  servant  of  more  persons 
than  one,  employing  him  severally  at  the  same  time ;  as  in 
the  case  of  a  traveller  to  collect  money  for  various  mercantile 
houses,  who  is  therefore  the  servant  of  each  individual  house.* 

§  291.  Evidently  the  length  of  time  for  which  a  servant  or 
clerk  is  employed,  makes  no  difference  concerning  our  present 
questions ;  yet  some  cases  strongly  indicate  that  the  employ- 
ment must  extend  beyond  the  particular  transaction.^  Prob- 
ably, however,  most  or  all  of  the  cases  to  this  latter  point 


'  Commonwealth  v.  Libbey,  11  Met  64 ;  post,§  805. 

*  Reg.  t?.  White,  8  Car,  &  P.  742. 

'  Rex  V.  Hartley,  Russ.  &  Ry.  lS9,«cifed  also  in  Holme's  case,  2  Lewin, 
256. 

•  Rex  V.  Leech,  8  Stark.  70.    See  Reg.  r.  White,  8  Car.  &  P.  742. 

*  Rex  r.  Leech,  supra;  Rex  v,  Carr,  Russ.  &  Ry.  198 ;  Reg.  v.  Batty,  2  * 
Moody,  257.  In  Reg.  v.  Goodbody,  8  Car.  &  P.  665,  Parke,  B.,  expressed  a 
wish  to  have  this  question  farther  considered,  "  as,"  said  he,  "  I  am  of  opin- 
ion that  a  man  cannot  be  the  servant  of  several  persons  at  the  same  time, 
but  is  rather  in  the  character  of  an  agent"  In  respect  to  English  author- 
ity, the  case  of  Reg.  v.  Batty,  decided  by  all  the  judges,  is  of  a  later  date 
than  this;  but,  aside  from  authority,  it  is  submitted,*  that  the  doctrine  of  our 
text  is  clearly  correct 

•  VoL  I.  §  159 ;  Rex  r.  Nettleton,  1  Moody,  259. 
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are  explainable  on  special  circumatances ;  as,  for  instance, 
that  the  thing  embezzled  was  delivered  to  the  servant  by  the 
master,  to  be  used  according  to  some  particnlar  direction, 
and  80  not  received  in  the  course  of  the  servant's  employ- 
ment under  that  direction.^  And  where  the  prisoner,  keep- 
ing acme  beasts  for  the  prosecutor,  as  drover,  was  told  to 
take  a  beaat  to  a  particular  place,  and  to  bring  back  th« 
money  for  which  it  had  beeir  sold,  but  embezzled  the  money, 
the  English  judges  held  unanimously,  that  he  was  rightly 
convicted,  though  he  had  no  general  authority  to  receive 
money,  and  acted  only  under  special  instructions  in  this  one 
instanced  Now  it  is  submitted  that  his  employment  as  mere 
drover  could  not  alter  the  case ;  and  that,  without  this  de- 
ment, the  conviction  was  still  right' 

§  292.  There  is  some  difference  in  meaning,  known  to 
common  use,  between  the  words  clerk,  agent,  and  servant; 
but  the  cases  on  embezzlement  eeem  to  employ  them,  espe- 
cially the  words  clerk  and  servant,  interchangeably.  At  all 
events,  we  find  no  rules  laid  down  by  which  to  draw  any 
lines  of  partition  between  the  one  and  the  other ;  *  tbougb  un- 
doubtedly the  pleader  would  not  be  allowed,  in  framing  bis 
indictment,  to  make,  under  all  circumstances,  his  own  choice 
of  terms.  And  the  allegation  must  contain  a  word  found  in 
the  statute,  else  it  will  ordinarily  be  defective,  as  violating  a 
well  known  rule  of  criminal  pleading.^ 

§  293.  A  stage-driver  is  a  servant  when  authorized  to  act 


'  Post,  S  SOI ;  B«x  e.  Freemui,  6  C&r.  &  P.  934. 

'  Rex  V.  Hufihea,  1  Moody,  370 ;  S;  P.,  where  there  wm  only  on  o 
al  general  employment,  and  no  authority  to  receive  money  except  in  thii 
particular  instance.  Bex  v.  Spencer,  Rius.  &  Ry.  299.  And  see  Rex  v. 
Smith,  Russ.  &  Ry.  616;  Reg.  u.  BeAuiooDt,  Dean.  2T0,  SI  Eng.  L.  & 
£q.  S58. 

'  Archb.  New  Crim.  Proced.  450. 

*  And  see  Vol.  1.  §  204. 

•  Hamnul  i'.  The  Slate,  5  Miaso.  !60;  Budd  v.  The  State,  3  Humph.  483. 
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in  the  particular  capacity  to  which  the  charge  of  embez- 
zlement relates.^  So,  in  England,  is  the  treasurer  of  the 
guardians  of  the  poor  of  Birmingham,  appointed  under  Stat. 
1  &  2  Will.  4,  c.-67i  local  and  personal,  a  servant  of  the 
guardians ;  ^  and  so  was  one  a  clerk  and  servant,  who  w^as 
employed  at  a  yearly  salary,  under  the  appellation  of  account- 
ant and  treasurer  to  th6  overseers  of  a  township,  his  duty 
being  to  receive  and  pay  all  moneys  receivable  or  pay&ble 
by  them.^  An  apprentice  is  not  a  servant,  authorized  by  vir-t 
tue  of  his  apprenticeship  to  receive  money ;  but  he  may  be 
shown  to  be  a  servant,  in  the  facts  of  a  particular  case.*  A 
traveller  for  a  mercantile  house  may  be  a  clerk ;  he  need  not 
live  with  his  employers,  or  act  in  their  counting-houses.^ 
And  a  man  may  be  servant,  though  he  goes  out  as  the  cap-! 
tain  of  a  barge,  and  has  a  share  of  what  he  receives.^ 

§  294.  "  Other  Officer^  It  is  held  in  Massachusetts,  that 
the  provision  of  the  Revised  Statutes,  c.  126,  §  27,  for  the 
punishment  of  embezzlement  committed  by  any  cashier  "  or 
other  officer  "  of  a  bank,  includes  embezzlement  by  the  presi- 
dent and  directors."^ 

§  295.  "  WatermimP  A  statute  of  Virginia  provides  a 
punishment  for  "  every  free  waterman  who  shall  receive  on 
board  of  his  boat  or  other  vessel,  any  produce,  goods,  wares, 
or  merchandise,  and  shall  embezzle  the  same  or  any  part 
thereof,  to  the  value  of  four  dollars  and  upwards."     And  the 


»  People  r.  Sherman,  10  Wend.  298 ;  Reg.  v.  White,  8  Car.  &  P.  742. 

*  Reg.  r.  Welch,  2  Car.  &  K.  296*    See  Reg.  v.  Towntend,  1  Den.  C.  C. 
167,  2  Car.  &  K.  168. 

'  Rex  V.  Sqaire,  2  Stark.  849,  Rusa.  &  Ry.  349.    And  see  Bassinger's 
case,  2  Ashm.  287. 
«  Rex  V,  Melliflh,  Russ.  &  Ry.  80. 

*  Rex  V.  Carr,  Russ.  &  Ry.  198 ;  Reg.  v,  Wilson,  9  Car.  &  P.  27. 

*  Rex  V.  Hartley,  Russ.  &  Ry.  189 ;  ante,  §  289. 
'  Commonwealth  v,  Wyman,  8  Met  247. 
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courts  hold,  that  one  need  not  be  the  captain  of  the  vessel  to 
commit  the  offence  created  by  this  statute.^ 


II.    The  Confidence  reposed  in  the  Person  Embezzling. 

§  296.  The  material  matter  under  this  head  is,  that  the 
statutes  were  intended  for  the  protection  of  employers  against 
the  frauds  of  those  in  whom  they  have  placed  confidence ; 
and  where  this  element  is  not,  they  do  not  apply.  Therefore 
if  the  thing  embezzled  came  into  the  servant's  hands  in  the 
ordinary  course  of  his  duty ;  *  or  if  it  came,  out  of  the  ordi- 
nary course,  in  pursuance  of  a  special  direction  from  the 
master  to  receive  it ;  *  the  case,  so  far  as  concerns  our  present 
point,  is  within  the  statutes.  But  if  he  took  it  without  speci- 
fic authority,  and  also  the  taking  was  not  in  the  line  of  his 
service,  the  result  is  otherwise.*  Even  if  a  servant  supposes 
he  is  authorized  to  receive  money,  while  in  truth  he  is  not, 
and  so  receives  and  embezzles  it,  he  does  not  in  point  of  law 
commit  the  offence.^  But,  if  authorized  in  fact,  he  caqnot 
defend  himself  by  showing  that  the  master  had  no  righi^ 
the  money ;  as,  for  instance,  that  the  person  of  whom  it  was 
taken  under  a  claim  of  right,  did  not  owe  it ;  ^  or  even  by 
showing  that  the  master,  in  receiving  it,  became  a  wrong- 


^  Smith  V.  Commonwealth,  4  Grat  532. 

"  People  V,  Sherman,  10  Wend.  298;  Reg.  v.  Whita,  8  Car.  &  P.  742 ; 
Reg.  V,  Townsend,  Car.  &  M.  1 78  ;  Reg.  v.  Masters,  8  New  Sess.  Cas.  326, 
12  Jur.  942,  1  Den.  C.  C.  332,  2  Car.  &  K.  930,  Temp.  &  M.  1 ;  People  v. 
Hennessey,  15  Wend.  147. 

'  Hex  t;.  Smith,  Russ.  k  Ry.  516 ;  People  v.  Dalton,  15  Wend.  581 ;  Rex 
v.  Hughes,  1  Moo  ly,  370 ;  Rex  o.  Spencer,  Rubs.  &  Ry.  299. 

«  Rex  V.  Melli  h,  Russ.  &  Ry.  80;  Rex  v.  Salisbury,  5  Car.  &P.  156; 
Reg.  V.  Wilson,  9  Car.  &  P.  27  ;  Rex  v.  Hawtin,  7  Car.  &  P.  281 ;  Rex  v. 
Prince,  2  Car.  &  P.  517 ;  Rex  v.  Thorley,  1  Moody,  343  ;  Bex  o.  Snowley, 
4  Car.  &  P.  390 ;  Reg.  v.  Arman,  Dears.  575.  See  Rex  v.  Beacall,  1  Car. 
&  P.  810. 

*  Rex  V.  Hawtin,  7  Car.  &  P.  261. 

•  Reg.  V.  Adey,  19  Law  J.,  N.  8.,  M.  C.  149,  Archb.  New  Crim.  Proced.  458. 
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doer.^  The  question  of  what  circumstances  will  bring  a 
case  within  the  principles  of  this  section,  is  perhaps  best  con- 
sidered under  our  next  head. 


IIL   Tfie  Thing  to  be  Embezzled. 

^  297.  The  meanings  of  such  words  as  money,  goods  and 
chattels,^  effects,^  and  the  like,  found  in  these  statutes,  are 
sufficiently  stated  in  our  previous  volume ;  and,  in  other  con- 
nections, in  our  present  The  reader  can  refer  to  the  word  he 
desires  explained,  by  consulting  the  Indexes. 

§  298.  The  doctrine  of  the  section  before  the  last  seems 
sufficiently  to  result  from  general  principles  relating  to  this 
oiTeuce,  without  taking  into  consideration  the  particular 
phraseology  of  the  statute.  Still  we  may  properly  observe, 
that  the  English  provisions  use  the  words,  '^  by  virtue  of  his 
employment^ receive  or  take  into  his  possession;"^  and  nearly 
all  the  American  enactments  copy  substantially  this  lan- 
guage. Before  any  thing  can  be  embezzled,  therefore,  it 
must  come  into  the  hands  of  the  servant,  and  come  by  virtue 
of  his  employment. 

§  299.  Concerning  what  comes  to  the  servant  by  virtue  of 
the  employment,  Parke,  J.,  in  a  nisi  prius  case,  carried  the 
doctrine  to  the  verge,  if  not  beyond  it,  when,  after  conferring 
with  Littledale,  J.,  he  held,  that  the  defendant  could  not  be 
convicted,  because,  his  business  being  to  lead  a  stallion,  under 
orders  to  charge  and  receive  not  over  305.  nor  less  than  205. 
a  mare,  he  contracted  in  this  particular  instance  to  take,  and 
took,  only  65.,  which  he  embezzled.^    In  a  later  nisi  prius 


1  Bex  V.  Beacall,  1  Car.  &  P.  454,  457. 

*  Rex  V.  Mead,  4  Car.  &  P.  535. 

'  Rex  r.  Bakewell,  2  I..each,  4th  ed.  943,  Ross.  &  Ry.  35 ;  Bex  t;.  Aalett, 
1  New  Rep.  1,  2  Leach,  4th  ed.  954,  958,  Russ.  &  Ry.  67. 

*  Ante,  §  282,  and  note. 

*  Hea  V.  Snowley,  4  Car.  &  P.  390.  ^ 
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case,  Patteson,  J.,  being  hardly  inclined  to  yield  to  this  au- 
thority, directed,  after  conference  with  Parke,  B.,  a  conviction 
where  the  defendant,  a  drayman,  was  sent  out  by  a  brewer 
with  porter  to  sell  at  only  fixed  prices,  yet  sold  some  at  an 
under  rate,  without  taking  the  money  then,  but,  before  he 
took  it,  the  brewer  privately  told  the  purchaser  to  pay  the 
drayman  the  amount,  which  the  latter  embezzled.  "  As  the 
master,"  said  the  judge,  "in  the  present  case  had  authorized 
the  customer  to  make  payment  to  the  prisoner,  the  master 
was  bound  by  that  payment,  and  could  not  demand  more,  of 
the  customer."^  And  where  the  business  of  a  clerk  was  to 
receive,  in-doors,  money  which  out-door  collectors  got  from 
customers,  yet  in  one  case  he  took  a  sura  directly  from  a  cus- 
tomer, out  of  doors,  and  embezzled  it,  all  the  judges  held  him 
to  have  been  rightly  convicted.^ 

§  300.  In  a  recent  case,  a  miller,  appointed  to  grind  grain 
in  a  county  jail,  his  duty  being  to  grind  the  grain  delivered 
him  with  a  ticket  from  the  porter,  received  a  quantity  with- 
out such  ticket,  and  embezzled  the  money  taken  for  the 
grinding ;  yet  was  held  not  to  be  within  the  statute.  The 
reason  stated  by  Pollock,  C.  B.,  was,  "  that,"  upon  the  facts, 
"  the  defendant  had  no  right  to  receive  and  grind  any  corn 
on  behalf  of  his  masters,  except  such  as  was  brought  to  him 
with  a  ticket.  The  reasonable  conclusion  to  be  drawn  from 
his  receiving  and  grinding  the  grain  without  a  ticket,  is,  that 
he  intended  to  make  an  improper  use  pf  the  machinery  in- 
trusted to  him,  by  using  it  not  for  the  benefit  of  his  masters, 
but  for  the  benefit  of  himself.  We  think,  therefore,  that  the 
money  which  he  received  was  not  received  on  account  of  his 
masters,  and  that  he  cannot  be. said  to  be  guilty  of  embezzle- 
ment"® 


^  Keg.  V,  Aflton,  2  Car.  &  K.  413. 

'  Rex  t7.  Beechey,  Russ.  &  Ry.  319.  And  see  Reg.  v.  Wilson,  9  Car.  &  F. 
27;  Rex  v.  Salisbury,  6  Car.  &  P.  155;  Rex  i7.  Williams,  6  Car.  &  P. 
626.  * 

'  Reg.  V.  Harris,  Dears.  344,  352,  25  £ng.  L.  &  Eq.  579,  23  Law  J.,  n.  8., 
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§  301.  Another  point  is,  that  the  money  or  other  thing  must 
not  come  into  the  master's  possession  before  it  does  into  the 
servant's ;  ^  for,  if  it  does,  the  taking  of  it,  whether  delivered 
to  the  servant  by  the  master  or  not,  is  larceny;^  but  it  must 
come  directly  (we  have  seen,^  in  the  course  of  the  servant's 
employment)  from  a  third  person,  and  not  from  the  master.^ 
For  the  chief  objeot  of  these  statutes  of  embezzlement  ^eems 
to  be  to  meet  a  defect  in  the  law  of  larceny,  which  requires 
a  trespass ;  a  larceny  not  being  perpetrated  when  the  servant, 
in  the  course  of  his  duty,  takes  his  master's  property  from  a 
third  person,  and  when,  therefore,  he  commits  no  trespass, 
though  be  means  to  appropriate  it  to  his  own  use,  and 
does  so.    But  if  a  master,  to  try  his  servant's  honesty,  gives 


IL  C.  110,  18  Jur.  408.  See  a]ao,  Reg.  v.  Goodenoogh,  Dears.  210,  25  Eng. 
L.  &  £q.  572. 

^  Reg.  V.  Hayward,  1  Car.  &  E.  518. 

«  Reg.  V.  Watts,  1  Eng.  L.  &  Eq.  658,  2  Den.  C.  C.  14,  Temp.  &  M.  842 ; 
Beg.  r.  Hawkins,  1  Den.  C.  C.  584,  Temp.  &  M.  828, 1  Eng.  L.  &  Eq.  547; 
Rex  V.  Metcalf,  1  Moody,  488 ;  Rex  v.  Hammon,  Russ.  &  Ry.  221 ;  Reg.  v. 
Heath,  2  Moody,  83 ;  Rex  v.  Faradice,  2  East  P.  C.  565 ;  United  States  v. 
Clew,  4  WasH.  C.  C.  700 ;  Reg.  v.  Smith,  1  Car.  &  K.  428  ;  Rex  i;.  Murray, 
1  Moody,  276 ;  Rex  t;.  Bass,  1  Leach,  4th  ed.  251,  2  East  P.  C.  566 ;  Rex  v. 
Chipchase,  2  Leach,  4th  ed.  699,  2  East  P.  C.  567 ;  Rex  v.  Murray,  1  Leach, 
4th  ed.  844,  2  East  P.  C.  688 ;  Rex  r.  Stock,  1  Moody,  87 ;  Rex  r.  Beaman, 
Car.  &  M.  595 ;  Reg.  v.  Goode,  Car.  &  M.  582 ;  Reg.  v.  Jackson,  2  Moody, 
82 ;  Bex  v.  Abrahat,  2  Leach,  4th  ed.  824,  2  East  P.  C.  569 ;  Reg.  v.  Evans, 
Car.  &  M.  682 ;  Rex  v.  Robinson,  2  East  P.  C.  565 ;  Gill  v.  Bright,  6  T.  B. 
Monr.  180 ;  Reg.  v.  Wilson,  9  Car.  &  P.  27 ;  Reg.  v.  Hayward,  1  Car.  &  K. 
518.  See  Rex  v.  Walsh,  4  Taunt  258,  2  Leach,  4th  ed.  1054,  Russ.  &  Ry. 
215 ;  Reg.  v.  Butler,  2  Car.  &  K.  340 ;  Rex  v.  Bakewell,  2  Leach»  4th  ed. 
943. 

'  Ante,  §  296,  298. 

*  Reg.  V.  Hawkins,  1  Den.  C.  C.  584,  Temp.  &  M.  828, 1  Eng.  L.  &  Eq. 
547 ;  United  States  p.  Clew,  4  Wash.  C.  C-700 ;  Reg.  v.  Watts,  1  Eng.  L.  & 
£q.  558,  2  Den.  C.  C.  14,  Temp.  &  M.  842  ;  Rex  v.  Freeman,  5  Car.  &  P. 
584;  Reg.  v.  Smith,  1  Car.&K.42d;  Rex  p.White,4  Car.&P.46;  Reg. 
V.  Masters,  3  New  Sess.  Cas.  826, 12  Jur.  942,  1  Den.  C.  C.  332,  Temp.  & 
M.  1,  2  Car.  &  K.  930 ;  Rex  v.  Murray,  1  Moody,  276  ;  Peck's  case,  2  Ruaa. 
Climes,  Giea.  Ed.  180.    And  see  Rex  v.  Smith,  Russ.  &  Ry.  267. 
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money  to  a  third  person,  who,  with  it,  makes  a  purchase  of 
the  servant,  the  latter  may  be  convicted  of  embezzling  this 
money.i 

§  302.  And  yet,  while  we  may  readily  see  that  it  cannot 
be  embezzlement  within  these  statutes  for  a  servant  to  appro- 
priate to  his  own  use  property  which  his  master  delivers  him 
on  a  particular  occasion,  for  a  special  purpose,  there  is  strong 
ground  of  reason  for  the  opinion,  that  it  should  be  adjudged 
such  in  cases  where  the  established  course  of  the  servant's 
duty  requires  him  to  take  into  his  possession  the  property 
from  the  master's  hands.  And,  in  New  York,  where  a  trav- 
eller at  an  inn  had  delivered,  for  deposit  in  the  post-office,  a 
letter  containing  money,  to  the  person  having  charge  of  the 
inn,  and  the  latter  had  passed  it  to  the  bar-keeper,  who  was 
accustomed  to  take  letters  to  and  from  the  post-office,  —  the 
court  held,  that  the  bar-keeper,  embezzling  the  money,  was 
indictable  under  the  statute.  And  Cowen,  J.,  in  delivering 
the  opinion,  went  so  far  as  to  say,  —  contrary  to  a  doctrine 
of  the  last  section,  —  that  '^  the  offence,  aa  proved,  is  exactly 
within  the  statute.  It  is  intended  to  provide  for  a  fraudulent 
conversion  of  money  or  goods  by  a  servant,  when  they  are 
delivered  to  him  as  such,  either  by  his  master  or  mistress,  or, 
in  their  behalf,  by  a  stranger.  That  was  but  a  breach  of 
trust  at  common  law,  because  the  money  or  goods  came  to 
his  hands  by  delivery.  The  statute  intended  to  convert  such 
a  breach  of  trust  into  a  crime."  *     And,  in  a  previous  case. 


^  Rex  V.  Whittingham,  2  Leach,  4th  ed.  912 ;  Rex  o.  Headge,  2  Leach,  4th 
ed.  1038,  Russ.  &  Ry.  160;  Reg.  v.  Gill,  Dears.  289,  24  Eng.  L.  &  £q.  550, 
28  Law  J.,  N.  8.,  M.  C.  50,  18  Jur.  70. 

■  People  17.  Dalton,  15  Wend.  581,  583.  The  words  of  this  New  York 
statute  —  which  the  reader  may  like  to  compare  with  the  English  enact- 
ments, ante,  §  282,  and  note  —  are,  "  If  any  clerk  or  servant  of  any  private 
person,  or  of  any  copartnership  (except  apprentices  and  persons  within  the 
age  of  eighteen  years),  or  if  any  officer,  agent,  clerk,  or  servant  of  any  in- 
corporated company,  shall  embezzle  or  convert  to  his  own  ude,  or  take,  make 
way  with,  or  secrete,  with  intent  to  embezzle  or  convert  to  his  own  use, 
without  the  assent  of  his  master  or  employers,  any  money,  goods,  rights  in 
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Savage,  C.  J.,  remarked :  "  The  very  term  *  embezzlement '  is 
pecdiarly  applicable  to  a  fraudulent  appropriation  made  by  a 
servant  of  goods  intrusted  to  him  by  his  master."  ^  The 
doctrine,  thus  stated,  gives  to  these  statutes  a  much  wider 
range  than  ihey  have  under  the  English  expositions^  and  we 
see  no  reason  why  it  may  not  be  followed  in  other  States.  This 
snggestion,  however,  is  made  upon  the  supposition,  that  there 
can  be  a  conviction  of  embezzlement  in  cases  where  the  act 
also  amounts  to  larReny.  If,  by  the  jurisprudence  of  any 
particular  State,  there  cannot  be  such  conviction,  then, 
inevitably^  there  must  be  an  acquittal  of  the  embezzlement 
whenever  a  larceny  is  made  out  in  proof.^ 

§  303.  When,  to  return  to  the  doctrines  mentioned  in  the 
section  before  the  last,  the  goods  have  left  the  possession  of 
^be  third  person,  being  in  the  custody  of  the  new  owner's 
servant,  who  has  them  in  transit  to  his  master,  a  second  ser- 
vant through  whose  hands  they  must  pass  in  the  regular 
course  of  business,  may  commit  embezzlement  of  them.*  But 
this  happens  only  in  cases  where  they  are  not  deemed  to  have. 
reached  their  ultimate  destination  in  coming  to  the  first  ser- 
vant ;  for,  if  they  have,  his  possession  is  the  master's,  and  it 
IS  too  late  to  commit  embezzlement  of  them.  The  latter 
doctrine  rests  upon  a  foundation  which  will  appear  in  the 
Mowing  case :  —  A  clerk  of  an^  insurance  company  took 
from  the  hands  of  the  messenger  a  cancelled  check,  which  the 
latter  had  received  at  the  Bank  ;  and,  his  duty  requiring  him 


•ction,  or  other  valnable  secnrity  or  effects  whatever  belonging  to  any  other 
Person,  which  shall  have  come  into  his  possession  or  under  his  care  by  virtue 
of  8Qch  employment  or  office,  he  shall,  upon  conviction,  be  punished  in  the 
^nner  prescribed  by  law  for  feloniously  stealing  property  of  the  value  of 
we  articles  so  embezzled,  taken,  or  secreted,  or  of  the  value  of  any  sum  of 
^ODey  payable  and  due  upon  any  right  in  action  so  embezzled."  2  R.  S. 
678,'§  59. 

*  People  V,  Hennessey,  15  Wend.  147,  161. 

'  See  VoL  I.  §  536,  549-551 ;  ante,  §  186,  187. 

•  fieg.  V.  Masters,  1  Den.  C.  C.  832,  2  Car.  &  K.  980,  Temp.  &  M.  1,  3 
^ew  Sess.  Cas.  326. 
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to  keep  the  check  for  the  directors,  he  was  held  not  to  have  com- 
mitted embez3lementof  it,  but  larceny,  when  he  afterward  ab- 
stracted it  from  its  place  of  deposit ;  this  place  being  deemed 
in  law  its  ultimate  destination.'  And  so  where  a.  clerk  re- 
ceives of^notht-r  clerk  the  master's  money  to  be  applied  to  a 
particular  purpose,  such  receipt  is  the  same  as  though  it  were 
taken  directly  from  the  master,  therefore  the  embezzlement  of 
the  money  is  not  within  the  statutes."  Where  one  was  handed 
a  check,  and  was  to  have  sixpence  for  getting  it  cashed  at  a 
banker's,  he  was  held,  by  Parke,  J.,  on  conferring  with  Taun- 
ton, J.,  in  a  nisi  privs  case,  not  to  be  guilty  of  embezzlement.'  . 
On  the  other  hand,  where  a  servant,  sent  with  a  bank-note 
for  the  change,  embezzled  a  part  of  the  change,  the  judges 
decided  that  he  could  not  be  convicted  of  larceny,  and  inti- 
mated that  he  could  be  of  embezzlement.* 

§  304.  In  a  New  York  case,  under  a  statute  *  worded 
somewhat  differently  from  the  English,  as  concerns  the  point 
to  be  stated,  the  defendant  claimed  that  the  goods  embezzled 
must  belong  to  a  person  other  than  the  master ;  but  the  court 
held,  that  they  need  only  be  the  goods  of  some  person  other 
than  the  servant.^  This  question  could  not  arise  in  England, 
where  at  least  they  must  be  received  on  account  of  the  mas- 
ter ; '  but,  everywhere,  even  without  reference  to  the  statute, 
they  must,  on  common  law  principles,  not  be  the  servant's.^ 

§  305.   On  the  point  last  mentioned,  the   Massachusetts 


■  Reg.  c.  Watta,  2  Den.  C.  C.  U,  1  Eng.  L.  &£q.  558. 

•  Rei  V.  Murray,  1  Moody,  276. 

■  Kex  V.  Frctunan,  5  Car.  &  P.  Q34.     Aod  lee  R«x  u.  White,  4  Car.  &  F. 
46. 

•  Bex  V.  Sullens,  1  Moodj,  129. 

•  Ante,  S  302,  note. 

'  People  u.  HennesBey,  15  Wend.  H7. 
'  See  the  slatute,  ante,  §  282. 

'  And  see  Reg.  v.  Towngend,  1  Den.  C.  C.  167,  2  Car.  &  K.  168;  Rex  o.   * 
Hall,  1  Moody,  474;  Reg.  o.  Hunt,  B  Car.  U  P.  642;  Beg.  K.Miller,  2 
Moody,  249. 
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court  decided,  that  an  auctioneer  cannot  be  convicted  for  em- 
bezzling the  proceeds  of  his  sales ;  ^  nor  can  the  collector  of 
bills  on  commission  for  a  newspaper,  by  appropriating  the 
money  to  himself;  ^  because  both  the  auctioneer  and  the  col- 
lector have  the  right  to  mix  such  funds  with  their  own,  and 
hold  themselves  merely  indebted  to  their  employer  for  the 
amount  due  him.  Yet  we  have  seen,*  that  the  fact  of  the 
servant's  being  paid  a  commission  or  percentage,  instead  of 
a  salary,  is  not  conclusive  against  his  power  to  commit  em- 
bezzlement. And  the  Ei^lish  judges  would  doubtless  not  ac- 
cept this  Massachusetts  ooctrine  in  any  extreme  application, 
if  indeed  they  would  at  all.  Or,  rather,  they  would  not  admit 
the  rale  to  be  an  absolute  one,  that  the  servant  should  have 
no  right  to  part  with  the  identical  money,  supplying  its  place 
with  other.*  Therefore,  in  the  case  where  the  captain  of  the 
barge  was  paid,  for  taking  out  and  selling  coals,  two  thirds  of  the 
sum  he  got  for  them  above  what  would  have  been  charged  at 
the  niine,  the  court  overruled  this  objection ;  observing,  "  As  to 
the  price  at  which  the  coals  were  charged  at  the  colliery  in  this 
instance,  namely,  fourteen  shillings  per  chaldron,  that  sum, 
the  prisoner  received  ^solely  on  his  master's  account,  as  his 
servant,  and  by  embezzling  it  became  guilty,"  etc.*  So  where 
a  servant,  paid  according  to  what  he  did,  was  to  get  orders 
for  jobs,  do  them  out  of  his  master's  materials,  receive  from 
customers  the  price  of  the  manufactured  articles,  then  carry 


*  Commonwealth  v.  Steams,  2  Met  343. 
'  Commonwealth  v.  Libbey,  11  Met.  64. 

'  Ante,  §  289 ;  Rex.  v  Carr,  Rnss.  &  Ry.  198. 

*  Rex  i;.  Taylor,  3  B.  &  P.  596,  2  Leach,  4th  ed.  974,  Rys.  &  Ry.  63, 
vhere  they  observed :  "  With  respect  to  money,  it  is  not  necessary  that  the 
serrant  should  deliver  over  to  his  master  the  identical  pieces  of  money 
which  he  receives,  if  he  should  have  lawful  occasion  to  pay  them  away.  In 
sQch  a  case  as  this,  therefore,  even  if  there  had  been  evidence  of  the  pris- 
oner having  spent  the  money  on  the  other  side  of  Blackfiiars'  Bridge,  it 
woold  not  necessarily  confine  the  trial  of  the  offence  to  the  county  of 
Snny.'' 

*  Rex  0,  Hartley,  Buss.  &  Ry.  139."  See  also  Reg.  v.  Atkinson,  Car.  &  M. 
525,  2  Moody,  278  ;  Rex  v.  Hall,  Russ.  &  Ry.  463,  3  Stark.  67. 
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it  to  his  master,  and,  at  the  end  of  the  week,  have  out  of  it 
the  proportion  agreed  upon  for  his  work,  —  embezzled  the 
sum  received  for  a  particular  article,  one  third  of  which  sum 
was  to  be  his  for  his  work, — the  judges  held  that  be  was 
rightly  convicted  of  embezzling  the  whole,^ 


IV.    The  Act  of  Embezzlement, 

§  306.  We  have  already  seen,  that  the  thing  embezzled 
must  come  first  into  the  hands  ospossession  of  the  person 
accused,  in  distinction  from  coming  directly,  in  the  first  in- 
stance, to  the  master.^  And  the  question  now  before  us  is,  by 
what  act  does  the  servant,  after  getting  the  thing  under  his 
control,  embezzle  it,  within  the  meaning  of  these  statutes. 
There  is  always,  in  all  departments  of  jurisprudence,  civil 
and  criminal,  a  distinction  between  an  act  and  the  evidence 
of  it;  and  our  present  inquiry  is  concerning  the  act,  in  dis- 
tinction from  the  evidence.  But,  on  the  point,  we  have 
little  light  from  the  authorities ;  yet  we  may  infer  from  them, 
and  especially  from  the  reason  of  the  law,  that  if  the  servant 
does  with  the  property,  under  his  control,  what  one  must  in- 
tend to  do  with  property  taken  to  commit  larceny  of  it,  he. 
embezzles  it,  while  nothing  short  of  this  is  sufficient 

§  307.  One  point  decided  is,  that,  on  common  law  princi- 
ples, the  indictment  under  the  statute  must  set  out  specifi- 
cally some  article  of  the  property  embezzled ;  an  allegation, 
that  the  prisoner  <'  took  and  received,  on  account  of  his  mas- 
ter, divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  Tn#ney,  to  wit,  the  sum  of  10^,  and  afterwards  em- 
bezzled the  same,"  not  being  sufficient^  In  other  words,  the 
indictment  must  describe,  according  to  the  fact,  some  of  the 


^  Bex  V.  Hoggins,  Russ.  &  Ry.  145. 
■  Ante,  §  801. 

*  Rex  17.  Flower,  5  B.  &  C.  786,  8  D.  &  R.  512 ;  Rex  v.  Forneaux,  Ross. 
&  Ry.  835. 
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identical  goods  or  money.     So  the  evidence  roust  establish 
the  embezzlement  of  the  specific  articles  described.^ 

§  308.  On  this  subject,  however^  the  English  statute, 
7  &  8  Geo.  4,  c.  29,  §  48,  has  now  a  provision,  not  in  the 
former  enactments,  "  'that  it  shall  be  lawful  to  charge  in  the 
indictment,  and  proceed  against  the  offender,  for  any  number 
of  distinct  acts  of  embezzlement  not  exceeding  three,  which 
may  have  been  committed  by  him  against  the  same  master, 
ivithin  the  space  of  six  calendar  months  from  the  first  to  the 
last  of  such  acts  ;  and,  in  every  such  indictment,  except  where 
the  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  to 
allege  the  embezzlement  to  be  of  money,  without  specifying 
any  particular  coin  or  valuable  security ;  and  such  allegation, 
90  far  as  regards  the  description  of  the  property,  shall  be  sus- 
tained, if  the  offender  shall  be  proved  to  have  embezzled  any 
amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be 
proved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece 
of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him  in  order  that  some  part  of  the 
value  thereof  should  be  returned  to  the  party  delivering  the 
same,  and  such  part  shall  have  been  returned  accordingly."^ 
On  common  law  principles,  a  statute  providing  a  simpler 
form  of  indictment  does  not  change  the  nature  of  the  offence, 
or  diminish  the  quantity,  or  modify  the  species,  of  proof. 
And  this  enactment,  notwithstanding  doubts  created  by  one 
case,*  has  not  so  operated  practically  in  England,  but  even 
now  it  will  not  suffice  merely  to  show,  at  the  trial,  a  general 
deficiency  in  account ;  some  specific  «um  must  be  proved  to 
have  been  embezzled,  the   same  as  in   larceny  some  par- 


^  Rex  V.  Tyers,  Russ.  &  Ry.  402. 

'  See  2  Russ.  Crimes,  Grea.  £d.  167. 

»  Rex  V.  GroTC,  1  Moody,  447,  7  Car.  &  P.  635. 
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ticular  article  must  be  shown  to  have  been  stolen.^  In 
some  of  the  United  States  are  statutes  similar  to  this  Eng- 
lish enactment,^ 

§  309.  The  nature  of  the  evidence  informs  us  also  of  the 
nature  of  the  offence.  If  a  servant  keeps  true  accounts,  or 
otherwise  duly  acknowledges  the  receipt  of  money,  he  can- 
not ordinarily  be  convicted  of  embezzling  it,  however  he  may 
appropriate  it  to  his  own  use;^  though,  on  the  other  hand, 
the  mere  fact  of  his  making  an  entry  in  the  books  of  account, 
will  not  necessarily  exempt  him  from  the  charge  of  embezzle- 
ment.* At  all  events,  the  fact  of  not  paying  it  over  is  clearly 
insufficient,^  even  though  he  sets  up  an  excuse  never  so  firivo- 
lous,  or  a  claim  in  himself  wholly  unfounded,^  or  though  he 
absconds; 7  yet,  under  circumstances,  absconding  has  been 
ruled  to  be  enough  to  warrant  the  jury  in  convicting.®  "  I 
think,"  said  Bollard,  B.,  "  it  is  essential  that  there  should  be 
a  denial  of  having  received  the  money,  or  else  that  some 
false  account  should  be  given."  ®  And  the  proof  usually  re- 
lied upon  and  held  sufficient,  is  either  that  the  servant  has 
wilfully  made  in  his  books  false  entries,^^  or  else  that  he  has 
denied  or  wilfully  omitted  to  acknowledge  the  receipt  of  the 
embezzled  article  or  fund.^^ 


^  Beg.  V.  Jones,  8  Car.  &  P.  288.  A  conclusion,  however,  somewbat 
shaken  by  tbe  later  case  of  Reg.  v.  Moab,  Dears.  626, 86  £ng.  L.  &  £q.  592. 

'  Common  wealth  v.  Wyman,  8  Met  247. 

'  Rex  V.  Hodgson,  3  Car.  &  P.  422 ;  Reg.  v.  Norman,  Car.  &  AL  501 ; 
Reg  V.  Creed,  1  Car.  &  E.  63.    And  see  Rex  v.  Beacall,  1  Car.  &  P.  310. 

*  Reg.  V,  Lister,  1  Dears.  &  B.  118,  37  £ng.  L.  &  £q.  600. 

*  Rex  V.  Smith,  Russ.  &  Ry.  267. 

*  Reg.  V.  Norman,  Car.  &  M.  501. 
^  Reg.  V.  Creed,  1  Car.  &  E.  63. 

*  Rex  V.  Williams,  7  Car.  &  P.  338. 

*  Reg.  V.  Jones,  7  Car.  &  P.  834. 

^  Rex  V.  Hall,  Ross.  &  Ry.  463.  A  mere  omission  to  enter  tbe  sum  is  not 
in  itself  alone  sufficient.  Rex  v.  Jones,  7  Car.  &  P.  833.  And  see  Rex  0. 
Tyers,  Russ.  &  Ry.  402  ;  R^.  v.  Cbapman,  1  Car.  &  E.  119. 

"  Reg.  1;.  Jackson,  1  Car.  &  E.  384 ;  Rex  v.  Jones,  7  Car.  &  P.  883 ;  Rex 
V.  Taylor,  2  Lcacb,  4tb  ed.  974,  Russ.  &  Ry.  68,  3  B.  &  P.  696;  Rex  ». 
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§  310.  And  where  a  clerk,  on  receiving  18/.  in  one  pound 
notes,  immediately  entered  it  as  13/.,  intending  to  embezzle 
the  6/.,  the  majority  of  the  judges  held,  that  he  was  rightly 
co/ivicted  as  of  the  latter  amount ;  although  the  further  fact 
appeared,  that  afterwfird,  and  during  the  same  day*  before  the 
time  came  to  pay  over  his  receipts  to  his  employer,  he  had 
taken  a  larger  sum,  of  which  he  made  a  correct  entry; 
and  that  he  accounted  for  all  his  receipts  of  the  day,  except 
the  six  pounds,  and  so  the  particular  six  one  pound  notes 
might,  for  any  thing  appearing  to  the  contrary,  have  been 
delivered  over.^  Here  the  offence  was  complete,  when  the 
false  entry  was  made ;  and  it  could  not  be  undone  by  matter, 
at  least  by  such  matter,  subsequent. 

§  311.  When,  however,  a  clerk,  having  already  in  his 
hands  funds  of  bis  employer,  received  IL  2s,  6d,j  of  which  he 
made  a  correct  entry  in  his  books  of  account,  and  put  it  with 
those  other  funds,  but  afterward  altered  th^  entry  to  5/.  6s. 
lO^cLj  for  which  latter  sum  only  he  accounted,  the  judges 
were  of  opinion,  that  he  could  not  be  convicted  of  embezzling 
the  difference  between  these  two  sums ;  because  he  '^  might 
have  paid  over  the  whole  of  what  he  received  for  the  7/.  2^.. 
6ii,  and  have  taken  the  1/.  15*.  7d.  from  the  other  moneys."  ^ 
And,  in  a  nisi  prius  case,  before  Williams,  J.,  an  acquittal 
was  ordered  on  facts  not  greatly  differing  from  these;  be- 
cause the  prosecutor  could  not  show,  what  the  judge  said  was 
necessary,  a  precise  sum  received  by  the  prisoner  on  his  mas- 
ter's account,  and  the  whole  or  part  of  that  very  sum  appro- 
priated to  his  own  use.^ 


HobsoQ,  Rufls.  &  Ry.  56,  2  Leach,  4th  ed.  975 ;  Reg.  v.  Murdock,  2  Den.  C. 
C.  298,  8  £ng.  L.  &  £q.  577;  Rex  p.  Bonett,  6  Car.  &  P.  124;  Reg.  v. 
Aston,  2  Car.  &  K.  413 ;  Reg.  v.  White,  8  Car.  &  P.  742 ;  Reg.  v,  Wortley, 
2  Den.  C.  C.  338, 15  Jur.  1137  ;  Reg.  v.  Welch,  1  Den.  C.  C.  199. 

>  Rex  V.  Hall,  Rusl.  &  Ry.  463,  3  Stark.  67.  And  see  Reg.  v.  Welch,  1 
Den.  C.  C.  199 ;  Rex  t;.  Hoggins,  Russ.  &  Ry.  145  ;  ante,  §  307. 

'  Rex  V,  Tyere,  Russ.  &  R.  402. 

'  Reg.  V.  Chapman,  1  Car.  &  K.  119. 
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V.    The  Intent. 

§  312.  This  is  not  an  offence  which  requires  any  spedal 
observations  concerning  the  intent ;  therefore  the  reader  need 
only  be  referred  to  the  general  doctrines  on  this  subject, 
stated  in  the  previous  volume.^  If  a  man  commits  the  act  of 
embezzlement,  the  presumption  is  that  he  means  to  embez- 
zle.2 

VI.    Concluding  Points. 

§313.  Degree  of  the  Offence  —  Punishment — Attempts. 
In  England,  this  offence  is  felony ;  ^  and  it  is  generally  so  in 
this  country,  for  reasons  to  which  the  reader  need  not  here  be 
directed.  But  there  may  be  statutes  under  which  it  is  only 
misdemeanor,  —  a  matter  which  rests  on  principles  sufficient- 
ly discussed  elsewhere  in  these  volumes,*  So  the  question 
of  the  punishment  needs  no  special  observation.^  Ck>ncerning 
attempts  to  embezzle,  there  is  no  authority  whatever  to  guide 
us;  but  the  reader  may  consult  the  general  doctrine  of  at- 
tempts, as  explained  in  the  previous  volume.^ 

§  314.  Locality.  As  to  the  county  in  which  the  law  holds 
the  embezzlement  to  have  been  committed,  we  may  refer  to 
the  doctrines  of  the  former  volume ;  ^  and  observe,  that  gener- 
ally the  indictment  may  lay  the  crime,  analogously  to  a  rule 
in  larceny,®  as  done  either  in  the  county  in  which  the  prisoner 
received  the  money,  or  in  the  one  where  he  denied  its  receipt, 
at  the  election  of  the  prosecutor.^ 


Vol.  I.  Book  m. 

People  V.  Hennessey,  15  Wend.  147. 

Archb.  New  Crim.  Proced.  44S. 

Vol.  L  §  448-458. 

Vol.  L§  618  etseq. 

Vol.  L  §  510  et  seq. 

Vol.  I.,  Book  V. 

Vol.  I.  §  662. 

Bex  17.  Taylor,  2  Leach,  4th  ed.  974,  Bass.  &  By.  63,  8  Boa.  &  P.  596 ; 
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§  315.  CanstUutional  QuesiiofL  In  a  Tennessee  case,  the 
act  of  the  legislature  incorporating  the  Union  Bank  having 
provided,  that,  if  any  of  "  the  officers,  agents,  or  servants,"  of 
this  particular  bank,  should  embezzle  its  funds,  or  make  false 
entries,  they  should  be  guilty  of  felony,  —  the  court  held  the 
statute  to  be  unconstitutional  and  void ;  because,  as  it  em- 
braced only  the  officers  of  one  bank,  and  not  all  persons  in 
the  like  situations,  it  was  partial  in  its  operation.  If  it  had 
extended  to  the  officers  of  all  banks,  it  would  not  have  been 
so.  The  constitutional  provision  violated  was  said  to  be  this, 
that  no  person  shall  be  imprisoned,  etc.,  but  by  the  judgment 
of  his  peers,  or  ''  the  law  of  the  land."  ^ 


Bex  r.  Hobson,  Ruas.  &  Rj.  56,  2  Leach,  4th  ed.  975;  Reg.  v.  Mardock,  2 
Den.  C.  C.  298,  8  £ng.  L.  &  Eq.  577. 
'  Budd  V.  The  State,  8  Humph.  483. 
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CHAPTER  XXIX. 


EMBRACERY. 


§  316.  The  crime  of  embracery  is  mentioned  in  the  old 
books.  It  is  a  species  of  maintenance,  consisting  in  an 
attempt  corruptly  to  influence  a  jury.^  Blackstone  defines  it 
as  '^  an  attempt  to  influence  a  jury  corruptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and 
the  like."  ^  And  Hawkins  says :  ^  It  seems  clear,  that  any 
attempt  whatsoever  to  corrupt  or  influence  or  instruct  a  jury, 
or  any  way  to  incline  them  to  be  more  favorable  to  the  one 
side  than  to  the  other,  by  money,  promises,  letters,  threats,  or 
ppersuasions,  except  only  by  the  strength  of  the  evidence  and 
the  arguments  of  the  counsel  in  open  court,  at  the  trial  of  the 
cause,  is  a  proper  act  of  embracery ;  whether  the  jurors  on 
whom  such  attempt  is  made  give  any  verdict  or  not,  or 
whether  the  verdict  given  be  true  or  false."  * 

§  317.  Hawkins  attenuates  this  doctrine  by  saying :  "  The 
law  so  abhors  all  corruptions  of  this  kind,  that  it  prohibits 
every  thing  which  has  the  least  tendency  to  it,  what  specious 
pretence  soever  it  may  be  covered  with ;  and,  therefore,  it 
will  not  sufler  a  mere  stranger  so  much  as  to  labor  a  juror  to 
appear  and  act  according  to  his  conscience."  ^  But  the  latter 
clause  of  this  statement  is  carrying  an  old  refinement  quite 


1  4  BL  Com.  140 ;  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  466,  §  1 ;  YoL  L  §  865. 

*  4  Bl.  Com.  140.    « 

'  1  Hawk.  P.  C.  Curw.  ed.  p.  466,  §  1. 

«  lb.  at  §  2. 
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too  far ;  for  an  honest  exhortation  to  do  justice  should  never 
be  construed  into  guilt. 


ENGROSSING.    See  Vol.  I.  §  891. 

ENTRY,  FORCIBLE.    See  Forcible  Entry  and  Detainer. 

ESCAPE.    See  Prison  Breacv,  Rescue,  and  Escape. 
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CHAPTER  XXX. 

EXPOSURE  OF  PERSON.^ 

§  318.  Exposure  of  the  person  is  an  offence  which  grows 
out  of  the  baser  natur^  of  man.  It  is  any  intentional  exhibi- 
tion, in  a  public  place,  of  his  naked  body,  made  in  a  manner 
to  shock  the  feelings  of  chastity  in  those  who  witness  it,  or  to 
corrupt  their  morals.^  The  ground  on  which  it  is  punishable 
is,  that  it  is  a  public  nuisance. 

§  319.  The  indecent  exposure  of  the  person  differs  from 
other  nuisances  in  this  particular,  namely,  that  other  nui- 
sances are  of  a  nature  to  create  a  permanent  inconvenience, 
or  other  permanent  general  injury,  in  the  place  where  they 
are  established,  while  this  one  is  of  temporary  operation, 
coming  and  going  at  once.  Therefore,  while  the  others  need 
not  be  actually  observed  by  any  person,  still  their  liability  to 
be  observed  renders  them  indictable.  But  this  nuisance, 
though  committed  in  a  public  place,  must  be  seen  by  the 
public,  not,' indeed,  by  every  member  thereof,  but  by  one  or 
more  individuals  lawfully  in  the  place.  The  authorities  are 
not  very  distinct  on  the  points  stated  in  this  section ;  and  the 
doctrines  result  rather  from  principles  inherent  in  the  subject 
itself,  than  from  an  exact  line  of  adjudication. 

§  320.  In  apparent  opposition  to  a  proposition  just  men- 
tioned, the  North  Carolina  court  held,  that  an  indictment  for 


^  For  matter  under  this  title,  see  Vol.  L  §  852,  379.    See  this  volame,  tiL 
Nuisance. 
•  VoL  I.  §  879. 
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exposing  one's  person  is  sufficient,  if  the  offence  is  charged  to 
have  been  done  in  ''  public  view  in  a  public  place/'  without 
any  averment  of  the  exhibition  having  been  seen.  And  this 
observation  fell  from  the  judge,  namely,  ^  It  is  not  necessary 
to  the  constitution  of  the  criminal  act,  that  the  disgusting  ex- 
hibition should  have  been  actually  seen  by  the  public ;  it  is 
enough  if  the  circumstances  under  which  it  was  obtruded 
were  such  as  to  render  it  probable  that  it  would  be  publicly 
^een ;  thereby  endangering  a  shock  to  modest  feeling,  and 
manifesting  a  contempt  for  the  laws  of  decency."^  On 
the  other  hand,  the  English  cases  sustain  the  proposition, 
that,  however  open  and  public  the  place  of  the  exposure  be, 
there  must  have  been  persons  present  who  could  have  wit- 
nessed it,  though  there  is  no  need  for  it  to  have  actually  met 
their  eyes.  And  while  the  number  of  such  necessary  persons 
is  not  settled,  there  must  still  be  more  than  one ;  even  though, 
as  just  mentioned,  the  place  itself  is  public' 

§  321.  Moreover,  the  English  authorities  clearly  imply,  that 
the  place  of  exposure  must  be  a  public  place,  though  this 
point  is  not,  perhaps,  very  distinctly  adjudicated.^  In  our 
previous  volume  may  be  seen  some  views  concerning  what  is 
a  public  place,  in  respect  to  the  question  of  gaming,  which 
presents  itself  under  some  American  statutes.^  And  the 
English  courts,  adjudicating  the  matter  now  under  considera- 
tion, have  held,  that  a  public  omnibus  is  a  public  place 
wherein  this  offence  may  be  committed ;  *  and,  on  the  other 
hand,  that  a  urinal,  situated  in  an  open  market,  with  boxes 


^  The  State  v.  Roper,  1  Dev.  &  Bat  208,  opinion  by  Gaston,  J. 

■  Reg.  V.  Webb,  1  Den.  C.  C.  838,  2  Car.  &  K.  988,  Temp.  &  M.  28,  18 
Jur.  42, 18  Law  J.,n.  b.,  M.  C.  89 ;  Reg.  v.  Watson,  20  £ng.  L.  &  Eq.  599,  2 
Cox  C.  C.  876 ;  Vol.  I.  §  862. 

*  Reg.  r.  Orchard,  20  Eng.  L.  &  Eq.  598 ;  Reg.  v.  Holmes,  Dears.  207,  8 
Car.  k  K.  860,  20  Eng.  L.  &  Eq.  597,  22  Law  J.,  N.  s.,  M.  C.  122, 17  Jar. 
562. 

*  Vol.  L  §  181.    And  see  post,  §  823. 

*  Reg.  V.  Hohnes,  supra. 
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or  divisions  for  the  convenience  of  the  public,  does  not  occupy 
such  public  place.^ 

§  322.   On  the  other  hand,  there  are  American  cases  from 
which  the  inference  seems  equally  deducible,  that  the  place  need 
not  under  all  circumstances  be  public  ;  and  perhaps,  also,  that 
the  exposure  need  not  always  be  in  the  presence  of  more  persons 
than  one.     Thus,  in  Vermont,  where  a  statute  provided  a  pun- 
ishment, "  if  any  man  or  woman,  married  or  unmarried,  shall 
be  guilty  of  open  and  gross  lewdness  and  lascivious  behavior," 
the  court  held,  that  an  indecent  exposure,  by  a  man,  of  his 
person  to  a  woman  whom  he  solicits  to  acts  of  sexual  inter- 
course, persisting  in  the  solicitation  in  spite  of  her  denial 
and  remonstrance,  is  within  the  statute.     And  the  learned 
judge  who  delivered  the  opinion  said  :  "  I  am  not  prepared 
to  say  that  the  conduct  of  the  respondent  would  not  have 
been  indictable  at  common  law,  notwithstanding  the  intima- 
tion to  the  contrary  in  the  case  of  Fowler  v.  The  State.* 
There  is  a  precedent  of  an  indictment  against  one  Bennett,  in 
2  Chitty,  41,  on  which  he  was  convicted,  which  would  have 
been  sustained  by  the  same  evidence  produced  against  this 
respondent.     Of  the  soundness  of  the  decision  in  Common- 
wealth V,  Catlin,*  we  have  nothing  to  say^ —  and  only  remark, 
that,  in  that  case,  the  lewdness  was  designed  to  be  private, 
and  it  was  rather  accidental  that  the  offenders  were  discovered ; 
and,  in  this  particular,  the  case  is  essentially  different  from 
the  one  before  us."*     And  in  Pennsylvania  the  court  has 
decided,  that  the  exhibition  of  an  obscene  print  need  not  be 
public  to  be  indictable ;  observing  "  that  an  offence  may  be 
punishable,  if,  in  its  nature  and  by  its  example,  it  tends  to 
the  corruption  of  morals,  although  it  be  not  committed  in 
public."  ® 


'  Beg.  V.  Orchard,  supra. 

•  Fowler  v.  The  State,  6  Day,  81. 

'  Commonwealth  v,  Catlin,  1  Mass.  8. 

*  The  State  i;.  Millard,  18  Vt  574,  opinion  by  Williams,  C.  J. 
^  Commonwealth  v.  Sharpless,  2  S.  &  B.  91. 
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§  323.  And,  even  in  England,  there  can  be  no  custom  of 
exposure  in  a  particular  place,  which,  being  established 
while  the  place  is  uninhabited,  entitles  parties  to  follow  the 
practice  after  inhabitants  settle  there.  Therefore,  where  one 
was  indicted  for  such  exposure  conomitted  by  the  act  of  bath- 
ing in  the  sea  at  Brighton,  in  view  of  the  windows  of  dwell- 
ing-houses, he  was  not  allowed  to  avail  himself  of  the 
defence,  that,  before  the  houses  were  built,  it  was  a  bathing- 
place  for  whole  regiments  of  soldiers.  "  Whatever  place,'' 
said  McDonald,  C.  B.,  '^  becomes  the  habitation  of  civilized 
man,  there  the  laws  of  decency  must  be  enforced."  ^  This 
case  sheds  light  also  on  the  question  mentioned  a  little  back,^ 
of  what  is  a  public  place. 

§  324.  How  large  a  part,  and  what  part,  oth^r  than  the 
privates  of  the  person,  must  be  exposed  in  order  to  consti- 
tute the  offence,  the  cases  do  not  disclose.  Ordinarily,  the 
exposure  is  merely  of  the  private  member,  and  there  is  no 
question  of  this  being  sufficient.  The  same  follows,  as  a 
consequence,  where  the  exposure  is  of  the  entire  naked  body. 
In  an  old  case,  an  indictment,  says  the  report,  "for  running 
in  the  common  way,  naked  down  to  the  waist,  the  defendant 
being  a  woman,"  was  quashed;  and  the  observation  re- 
corded as  expressing  the  reason  is,  that  "  nothing  appears 
immodest  or  unlawfuL"^  But  we  should  hesitate  to  say, 
that  a  common  woman  could  go  thus  through  a  principal 
street  in  one  of  our  cities,  without  subjecting  herself  to  this 
prosecution. 

§  325.  The  exposure  must  plainly  be  other  than  merely  ac- 
cidental ;  and,  in  a  New  York  case,  the  court  decided,  that 
the  evil  purpose  must  be  mentioned  in  the  indictment,  and 
proved  as  a  fact,  to  be  passed  upon  by  the  jury.* 


'  Rex  V.  Cranden,  2  Camp.  89, 1  Russ.  Crimes,  Grea.  £d.  326,  1  Gab. 
Grim.  Law,  745. 

•  Ante,  §  321. 

"  Rex  r.  Gallard,  W.  Kel.  163. 

*  Miller  v.  People,  5  Barb.  203. 
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CHAPTER  XXXL  # 

EXTORTION.^ 

Sect.  826, 827.  IntrodHction. 

828.  Defendant  mnst  be  an  Officer. 

820.  Mnst  commit  the  Extortion  by  color  of  hia  OiBce. 

880, 881.  Act  must  be  within  Legal  Frohibitiont. 

'882-684.  Moat  be  cormptlj  done. 

•   886.  The  Thing  obtained  by  Extortion. 

886, 887.  English  and  Ameiican  Statutes. 

888-840.  Concluding  Matters. 

§  326.  In  the  previous  volume  we  saw,  how  all  persons 
who  assume  official  position,  place  themselves  thereby  ia 
circumstances  to  exert  a  peculiar  power,  which  brings  with  it 
corresponding  obligations  to  the  criminal  law ;  and  how  they 
are,  in  consequence  of  these  facts,  liable  to  be  indicted  for 
malfeasance  in  office.^  Among  wrongful  official  acts,  open 
to  peculiar  reprehension,  is  extortion.  It  consists  in  corrupt- 
ly demanding  or  receiving  by  the  person  in  office,  of  a  fee  for 
services  which  should  be  gratuitously  performed,  oc  of  a 
larger  fee,  where  compensation  is  aUowable,  than  the  law 
justifies.  Implying  a  corrupt  mind,  it  is  not  committed  when 
the  fee  comes  voluntarily,  in  return  for  real  benefits  coaferred 
by  extra  exertions  put  forth.^ 

\  327.   The  offence  of  extortion   embraces  four  things : 


'  For  matter  under  this  title,  see  Vol.  I.  §  92,  note,  424,  434,  506. 
*  Vol.  I.  §  231,  234,  236,  350,  360,  365,  434. 

'  See,  for  the  definition  by  Blackstone  and  others,  Vol.  L  §  424.    And 
see  The  State  v.  Stotts,  5  Blackf.  460 ;  Bex  t;.  Baines,  6  Mod.  192. 
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Firstj  that  the  party  committing  it  is  an  officer ;  secondb/j  that 
the  article  obtained  waa  gotten  by  color  of  his  office ;  thirdly^ 
that  the  act  of  extortion  was  within  the  prohibitions  of  the 
law ;  fourthly,  that  it  was  performed  corruptly.  These  four 
points  will  require  each  a  separate  examination ;  and  then 
we  shall  consider,  fi/lhly,  what  thing  so  obtained  is  within 
the  rule ;  sixthly^  advert  to  statutes,  English  and  American, 
relating  to  this  subject ;  an^^  seventhly^  consider  some  con- 
cluding matters. 

§  328.  First ;  the  Officer.  The  law  has  not  confined  this 
efience  to  any  particular  class  of  officers ;  but  wherever  it  has 
cast  official  duties,  and  conferred  official  privileges,  it  has  sub- 
jected the  individual  to  liability  for  any  extortion  done. 
Thus,  justices  of  the  peace,^  sheriffs  and  their  deputies,^  law- 
yers admitted  to  practice,'  collectors  of  taxes,^  persons  in 
England  holding  the  ecclesiastical  courts,^  clerks  of  courts,^ 
and,  indeed,  every  other  description  of  person  upon  whom  the 
mantle  of  office  has  fallen,?  may  commit  this  offence.  Even 
ao  offence  analogous  may  be  ^perpetrated  by  one  who,  not 
being  an  officer,  falsely  pretends  to  be  such ; '  while,  in  all 
cases,  there  is  no  necessity  the  officer  be  one  de  jurCj  if  only 
he  hold  the  office  de  facto  f  Indeed  a  person  who  serves  as 
an  officer,  and  claims  to  be  one,  is  estopped  to  deny  his 
official  appointment^^ 


^  Rex  V.  Seymour,  7  Mod.  882. 

^  CommoD wealth  v,  Bagley,  7  Pick.  279 ;  Hescotf  s  case,  1  Salk.  330. 

'  Adams  o.  Tertenants  of  Savage,  Holt,  179 ;  Troy's  case,  1  Mod.  5. 

*  Beg.  V.  Buck,  6  Mod.  306. 

*  Smytbe's  case,  Palmer,  318. 

*  Rex  V.  Baines,  6  Mod.  192.    And  see  Conomonwealth  v.  Rodes,  6  B. 
Monr.  171. 

'  Smith  9.  Mall,  2  RoL  263 ;  Rex  v.  Burdett,  1  Ld.  Raym.  148. 

*  Serlested's  case,  Latch.  202 ;  Vol.  I.  §  865,  and  note,  434. 

*  1  Gab.  Cnm.  Law,  783.    And  see  The  State  v.  Mc£ntyre,  3  Ired.  171, 
174. 

>*  The  State  v.  Sellers,  7  Rich.  368, 372.    And  see  People  v.  Cook,  4  Seld. 
67 ;  Rex  i;.  Borrett,  6  Car.  &  P.  124. 
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§  329.  Secondly  ;  by  Color  of  Office.  The  thing  taken  moet 
be  procured  by  the  officer  under  color  of  his  office.^  If,  for 
instance,  such  person  arrests  a  man  on  a  warrant  which  he 
knows  to  be  forged,  and  thereby  extorts  money  from  him,  he 
takes  it  under  color  of  his  office,  and  so  commits  this  offence.^ 

§  330.  Thirdly ;  the  Act,  Mr.  Russell  says :  ^  "It  has  been 
held  to  be  extortion  to  oblige  the  executor  of  a  will  to  prove 
it  in  the  bishop's  court,  and  io  take  fees  thereon,  when  the 
defendants  knew  that  it  had  been  proved  before  in  the  prerog* 
ative  court.^  ^nd  it  is  extortion  in  a  churchwarden  to  obtain 
a  silver  cup  or  other  valuable  thing,  by  color  of  his  office.^ 
And  a  coroner  is  guilty  of  this  offence  who  refuses  to  take 
the  view  of  a  dead  body  until  his  fees  are  paid.®  So  if  au 
undersheriff  obtain  his  fees  by  refusing  to  execute  process 
till  they  are  paid,^  or  take  a  bond  for  his  fee  before  execution 
is  sued  out,^  it  will  be  extortion.  And  it  will  be  the  same 
offence  in  a  sheriff's  officer  to  bargain  for  money  to  be  paid 
him  by  A.  to  accept  A.  and  B.  as  bail  for  C,  whom  he  has 
arrested ;  ^  or  to  arrest  a  man  in  order  to  obtain  a  release 
from  him ;  ^^  and  also  in  a  jailer  to  obtain  money  from  his 
prisoner  by  color  of  his  office.^  In  the  case  of  a  miller,  where 
the  custom  has  ascertained  the  toll,  if  the  miller  takes  more 
than  the  custom  warrants,  it  is  extortion  ;  ^  and  the  same  if  a 


*  Rex  17.  Baines,  6  Mod.  192.  And  see  People  v.  Whaley,  6  Cow.  661 ; 
Shattuck  V.  Woods,  1  Pick.  171 ;  Gallagher  v.  Neal,  8  Pa.  183  ;  Runnells  p. 
Fletcher,  15  Mass.  525.     See  Reg.  v.  Best,  2  Moody,  124. 

*  Reg.  V.  Tracy,  6  Mod.  80. 

'  1  Russ.  Crimes,  Grea.  £d.  143. 

*  Rex  V.  Loggen,  1  Stra.  73. 
»  Rex  V,  Eyres,  1  Sid.  307. 

*  3  Inst  149. 

^  Hescott's  case,  1  Salk.  380. 
'  Empsom  v.  Bathurst,  Hutt  52. 

*  Stotesbury  v.  Smith,  2  Burr.  924. 
>''  Williams  r.  Lyons,  8  Mod.  189. 

"  Rex  V,  Broughton,  Trem.  P.  C.  111. 
"  Rex  V.  Burdett,  1  Ld.  Raym.  148 

[  220  ] 


CHAP.  XXXI.]  BXTORTIOK.  §  332 

ferryman  takes  more  than  is  due  by  cnstoro  for.  the  nse  of  his 
ferry .^  And  it  was  held,  that  if  the  farmer  of  a  market  erects 
BO  many  staUs  as  not  to  leave  sufficient  room  for  the  market 
people  to  stand  and  sell  their  wares,  so  that,  for  want  of  room, 
they  are  forced  to  hire  the  stalls  of  the  farmer,  the  taking 
money  for  the  nse  of  the  stalls  in  such  a  case  is  extortion.' 
Where  a  collector  of  post-horse  duty  demanded  a  sum  of 
money  of  a  person,  charging  him  with  having  let  out  post- 
horses  without  paying  the  duty,  and  threatened  him  with  an 
exchequer  process,  and  he  thereon  gave  him  a  promissory 
note  for  five  pounds,  which  was  afterwards  paid,  and  the  pro- 
ceeds handed  over  to  the  farmer  of  the  post-horse  duties,  it 
was  held  to  be  an  extortion."  • 

§  331.  The  cases  cited  by  Russell  are,  some  of  them,  for  a 
form  of  extortion  which  could  not  be  practised  in  this  coun- 
try ;  yet  they  are  equally  instructive,  as  illustrating  the  doc- 
trine on  which  this  offence  rests.  So  the  rule,  settled  ia 
Eingland,^  that  extortion  may  be  committed  by  an  officer 
demanding  his  fees  in  advance,  has  been  expressly  applied  in 
this  country.*  In  a  New  York  case,  where  a  cause  before  a 
justice  of  the  peace  was  discontinued  by  laches  of  the  plaintiff, 
but  the  justice  adjourned  it  and  gave  judgment  for  the  plaiof 
tiff  afterward,  receiving  from  the  defendant  the  amount  of  the 
debt,  together  with  12i  cents  for  his  fees,  under  pretence  of 
the  judgment,  —  the  court  decided,  that  taking  the  12^  cents 
by  the  justice  for  fees  was  extortion  in  him,  if  the  jury  should 
believe  him  to  have  acted  from  a  corrupt  motive.® 

§  332.  Fourthly ;  the  Corrupt  bUerU.    No  act  carefully  per- 


>  Rex  V.  Roberts,  4  Mod.  101. 

*  Rex  V.  Burdett,  1  Ld.  Raym.  148. 

*  Rex  p.  Higgins,  4  Car.  &  P.  247. 

*  Ante,  §  330 ;  Rex  v.  Baines,  6  Mod.  192,  W.  Jones,  65 ;  Hescott's  case, 
1  Salk.  830. 

*  Commonwealth  v.  Bagley,  7  Pick.  279. 
People  V.  Whaley,  6  Cow.  661. 
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formed,  from  jnotives  which  the  law  recognizes  as  honest  and 
upright,  is  ever  punishable  as  a  crime.^  And  it  has  always 
been  held  that  extortion  proceeds  only  from  a  corrupt  heart* 
Hawkins  says,  speaking  of  Stat  Westm.  1,  c.  26,  which  i« 
merely  confirmatory  of  the  prior  common  law  :  "  It  hath  been 
holden,  that  the  fee  of  twenty  pence,  commonly  called  the  bar 
fee,  which  hath  been  taken,  time  out  of  mind,  by  the  sheriff, 
of  every  prisoner  who  is  acquitted,  and  also  the  fee  of  one 
penny,  which  was  claimed  by  the  coroner  of  every  visne 
when  he  came  before  the  justices  in  eyre,  are  not  wdthiu  the 
meaning  of  the  statute  ;  because  they  are  not  demanded  by 
Ihe  sheriff  or  coroner  for  doing  any  thing  relating  to  their 
offices,  but  claimed  as  perquisites  of  right  belonging  to  them, 
whether  they  do  any  thing  or  not  But  there  seemeth  to  be 
no  necessity  for  this  distinction ;  for  it  cannot  be  intended  to 
be  the  meaning  of  the  statute  to  restrain  the  courts  of  justice, 
in  whose  integrity  the  law  always  reposes  the  highest  confi- 
dence, from  allowing  reasonable  fees  for  the  labor  and  attend- 
ance of  their  officers.  For  the  chief  danger  of  oppression 
is  from  officers  being  left  at  their  liberty  to  set  their  own  rates 
on  their  labor,  and  make  their  own  demands ;  but  there  can- 
not be  so  much  fear  of  these  abuses  while  they  are  restrained 
to  known  and  stated  fees,  settled  by  the  discretion  of  the 
courts,  which  will  not  suffer  them  to  be  exceeded  without  the 
highest  resentment."  ^ 

§  333.  This  view  by  Hawkins  is  clearly  correct ;  but  we 
may  question  whether  some  of  the  observations  next  follow- 
ing should  receive  countenance  from  courts  of  the  present 
day  in  this  country.  He  says:  "  Also,  it  having  been  found 
by  experience,  that  generally  it  is  in  vain  to  expect  that  any 
officers  who  depend  upon  a  known  fixed  salary,  without  bav- 


*  Vol.  I.  §  226-260. 

•  People  V.  Whaley,  6  Cow.  661 ;  Jacobs  u.  Commonwealtli,  2  Leigh,  709  j 
Tbe  State  v.  Stott8,  5  Blackf.  460;  Respublica  v,  Hannum,  1  Yeates,  71. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  418,  419,  §  8. 
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ing  any  immediate  benefit  from  any  particular  instances  of 
their  duty,  should  be  so  ready  in  undertaking,  or  diligent  in 
executing  them,  aa  they  would  be  if  they  were  to  have  a 
present  advantage  from  them,  it  hath  been  thought  expedient 
to  permit  them  to  take  certain  fees  in  many  cases."  The 
rest  of  what  follows  is  correct :  "  But  it  is  certain  that  they 
are  guilty  of  extortion  if  they  take  any  thing  more."  ^  The 
light  of  the  present  time  should  be  deemed  sufficient  to  enable 
men  employed  on  salaries  to  perform  their  duties  when  paid 
once,  without  requiring  to  be  goaded  up  by  a  second  payment 
for  each  instance  of  discharging  the  obligation  they  assumed 
in  accepting  office. 

§  334.  We  have  some  American  cases  in  which  the  ques- 
tion has  arisen,  whether,  if  an  -officer  follows  an  established 
custom,  and  takes,  pursuant  thereto,  a  larger  fee  than  the  law 
has  prescribed,  or  demands  and  receives  the  prescribed  fee 
before  it  is  due,  he  can  rely  on  this  custom  in  defence,  when 
charged  with  extortion.  There  is  a  Pennsylvania  decision 
wherein  the  opinion  seems  to  be  expressed  that  he  can.^  On 
the  other  hand,  the  Massachusetts  court  has  directly  adjudi- 
cated the  contrary.^  The  motive,  in  such  a  case,  is  not  one 
which  a  non-professional  man  would  call  corrupt,  but  it  is  so 
legally.  For,  as  we  saw  in  the  previous  volume,^  every  per- 
son is  conclusively  presumed  to  know  \he  law,  and  to  know, 
what  is  well  settled,  that  there  can  be  no  custom  in  opposi- 
tion to  a  statute ;  so  that,  if  the  fees  are  legally  prescribed, 
no"  individual  officer  can  excuse  himself  by  showing  that 
all  other  officers  have  violated  the  law.     Even   Hawkins, 


»  1  Hawk.  P.  C.  Curw.  Ed.  p.  419,  §  4. 

'  Respubllca  v.  Hannam,  1  Yeates,  71. 

■  Lincoln  9.  Shaw,  17  Mass.  410 ;  Shattuck  v.  Woods,  1  Pick.  171 ;  Com- 
monwealth t?.  Bagley,  7  Pick.  279.  But  see  Commonwealth  v.  Shed,  1  Mass. 
227. 

*  Vol  I.  §  236-240. 
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who,  we   have  seen,^  is  inclined  to  hold   the   rein   loosely 
over  these  fanctionaries,  takes  substantially  this  ground.* 

§  335.  Fifthly ;  the  Thing  taken.  In  the  cases  generaDy  of 
extortion,  what  is  obtained  is  money.  A  mere  agreement  to 
pay  has  been  held  insufficient'  The  agreement  is  not  a 
thing  of  value ;  but  probably  any  thing  of  value  will  do.  It 
need  not  be  money.* 

§  336.  Sixthly;  Statutes.  The  offence  of  extortion  is 
deemed  so  heinous,  that  from  earliest  times  it  has  been  made 
the  subject  of  legislation ;  though  it  is  equally  indictable 
under  the  earlier  English  common  law.^  The  English  stat- 
utes are  multitudinous ;  yet,  of  all  which  were  passed  before 
the  settlement  of  this  country,  no  one  seems  to  be  here  of 
any  practical  consequence  whatever.^ 

§  337.  In  the  United  States  are  many  statutes,  not  abro- 
gating the  common  law,^  but  furnishing  additional  remedies 
against  officers  committing  this  offence.  But  they  have 
called  forth  no  such  expositions  of  general-  principles  as  ren- 
ders advisable  any  further  mention  of  the  adjudications,  than 
simply  a  reference  to  them  in  the  notes.' 


»  Ante,  §  338. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  418,  §  2,  s.  P.  Rex  v.  Seymour,  7  Mod.  882. 
'  Commonwealth  v.  Cony,  2  Mass.  528 ;  Coomionwealth  ti.  Pease,  16  Mass. 

91 ;  Rex  v.  Burdett,  1  Ld.  Raym.  148.    Bat  see  ante,  §  330. 

*  Rex  V,  Burdett,  1  Ld.  Ra3rm.  148.  See  Reg.  o.  Johnson,  11*  Mod.  62; 
The  State  v.  Stotts,  5  Blackf.  460. 

*  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  418. 

*  The  principal  statute  mentioned  by  Hawkins  is  that  before  alluded  to, 
of  Westm.  1  (3  Edw.  1),  c.  26.  It  is  but  confirmatory  of  the  coomaon  law; 
and  neither  Kilty,  nor  the  Pennsylvania  judges,  in  their  Report  3  Binn.  595, 
mention  it  among  acts  applicable. 

'  The  Pennsylvania  and  Illinois  statutes  supersede  the  common  law,  at 
least  to  some  extent  Commonwealth  v.  Evans,  13  S.  &  R.  426 ;  Pankey  v. 
People,  1  Scam.  80.  But  not  the  Massachusetts.  Commonwealth  v.  Bagley, 
7  Pick.  279 ;  Shattuck  v.  Woods,  1  Pick.  171. 

*  Gallagher  v.  Neal,  3  Pa.  183 ;  Reed  v.  Cist,  7  S.  &  R.  183;  Common- 
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§  338.  Seventhly;  other  Matters.  Extortion  is  misde- 
meanor at  common  law,  punishable  therefore  by  fine  and 
imprisonment;^  "also,"  adds  Hawkins,  " by  a  removal  from 
the  office,  in  the  execution  whereof  it  was  committed."  ^ 

§  339.  Whether  a  person,  not  an  officer,  who  abets  an 
officer  in  this  offence,  is  punishable  as  for  extortion,  the 
authorities  are  not  apparently  distinct;  but  it  has  been 
held,  that  several  persons  may  be  made  defendants  jointly 
in  one  indictment,  and  therefore  the  inference  seems  to  be 
that  the  law  does  not  require  each  defendant  to  be  an 
officer,  if  only  one  is  such.^  In  an  English  case  it  was 
held  criminal,  at  common  law,  to  extort  money  from  one  by 
a  threat  to  indict  him  for  peijury ;  Holt,  C.  J.,  observing :  "  If 
a  man  will  make  use  of  a  process  of  law  to  terrify  another 
out  of  his  money,  it  is  such  a  trespass  as  an  indictment  will 
Ue."  * 

§  340.  There  may  be  an  extortion  from  a  county  ^  or  other 
corporation,  the  same  as  from  an  individual. 


wealth  V.  Evans,  13  S.  &  R.  426 ;  Commonwealth  v.  Bagley,  7  Pick.  279  ; 
Shattuck  v.  ^Yood8, 1  Pick.  171 ;  Lincoln  v,  Shaw,  17  Mass.  410;  Dunlap  v. 
Curtis,  10  IViass.  210;  Runnells  v.  Fletcher,  15  Mass.  525;  Commonwealth 
9.  Shed,  1  Mass.  227 ;  The  State  v.  Bruce,  24  Maine,  71. 

*  Ante,  §  50  and  note. 

■  1  Hawk.  P.  C.  Curw.  Ed.  p.  419,  §  5. 

*  See  1  Russ.  Crimes,  Grea.  Ed.  144. 

*  ^i/^^,  V,  Woodward,  11  Mod.  187.   See  The  State  v.  Bruce,  24  Maine,  71. 

*  The  State  v,  Moore,  1  Smith,  Ind.  816,  1  Cart  Ind.  548. 


FALSE  IMPRISONMENT.    See  Kidnapping  and  False  Imprison- 
ment. 

FALSE  NEWS.    See  Vol.  L  §  400. 

FALSE  PERSONATING.    See  in  tit.  Cheats,  ante,  §  126-128;  Vol  L 
§  865,  484.  ^ 
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CHAPTER  XXXII. 


FALSE  PRETENCES.^ 


Sect.  841-344.  Xntroduction. 

846-878.  What  is  a  FaUe  Pretence. 

874^889.  What  must  concur  with  the  False  Pretence. 

890-895.  What  Property  must  be  Obtained. 

898-889.  Concluding  Points. 

• 

§  341.  We  have  already  considered  the  doctrine  of  com- 
mon law  cheats,  including  cheats  under  the  English  statute 
of  33  Hen.  8,  c.  1,  §  1,  which  is  common  law  in  this  country.' 
But  in  the  progress  of  trade  and  refinement,  the  fact  has  ap« 
peared,  that  neither  this  statute  nor  the  unwritten  law  went 
far  enough,  and  other  provisions  were  added.^  These  pro« 
visions  are  found  in  the  enactments  against  what  is  called 
the  obtaining  of  goods,  or  cheating,  by  false  pretences.  The 
principal  English  ones,  from  which  the  American  are  sub- 
stantially copied,^  are  as  follows :  — 

§  342.  Stat.  30  Geo.  2,  c.  24,  §•  1,  now  repealed,  provides, 
^  That  all  persons  who  knowingly  and  designedly,  by  false 


>  For  matter  under  this  tide,  see  Vol.  I.  §81,  82, 140,  284,  817,  341,  422, 
433,  483,  551,  556,  557.     See  this  volume,  tiL  Chea^ts. 

"  Ante,  §117. 

«  Vol.  I.  §  433. 

*  See  People  v.  Clough,  17  Wend.  351 ;  People  v.  Johnson,  12  Johns.  292; 
People  V.  Stone,  9  Wend.  182 ;  The  State  v,  Rowley,  12  Conn.  101 ;  Com- 
monwealth V.Warren,  6  Mass.  72  ;  Commonwealth  v.  Wilgus,  4  Pick.  177 ; 
Commonwealth  v.  Hulbert,  12  Met  446.  From  these  cases,  and  from  the 
general  doctrine,  Vol.  L  §  71,  we  learn  that  the  American  courts  should  and 
do  follow  the  Englbh  interpretation.  ^ 
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pretence  or  pretences,  shall  obtain  from  any  person  or  per- 
sons, money,  goods,  wares,  or  merchandise,  with  intent  to 
cheat  or  defraud  any  person  or  persons  of  the  same,  shall  be 
deemed  offenders  against  law  and  the  public  peace,"  and  pun- 
ished by  fine,  imprisonment,  etc.^  But  this  statute  having 
been  found  defective  in  not  providing  against  obtaining  choses 
in  action  by  false  pretences,  gave  way  to  Stat.  52  Geo.  3,  c.  64, 
§  1,  now  also  repealed,  which  enacts  that  ^  aU  persons  who 
knowingly  and  designedly,  by  false  pretence  or  pretences, 
shall  obtain  from  any  person  or  persons,  or  from  any  body 
politic  or  corporate,  any  money ,^  goods,  wares,  or  merchan- 
dise,* or  any  bond,*  bill  of  exchange,^  bank-note,®  promissory 
note,^  or  other  security  for  the  payment  of  money,®  or  any 
warrant,  or  order  for  the  payment  of  money,  or  delivery  or 
transfer  of  goods  or  other  valuable  thing,®  with  intent  to 
oheat  or  defraud  any  person,  etc,  shall  be  deemed  offenders 
against  law  and  the  public  peace,  and  shall  be  liable  to  be 
prosecuted  and  punished  in  like  manner  as  if  they  had  know- 
ingly and  designedly,  by  false  pretence  or  pretences,  obtained 
any  money,  goods,  wares,  or  merchandise,  from  any  person 
or  persons,  with  intent  to  cheat  or  defraud  any  person  or  per- 
sons of  the  same."  ^^ 

§  34a  Afterward  came  Stat  7  &  8  Geo.  4,  c.  29,  §  53,  the 
one  now  in  force,  repealing  the  provisions  mentioned  in  the 
last  section,  together  with  those  of  Stat  83  Hen.  8,  c.  1,^^  re- 


»  See  2  East,  P.  C.  827. 

■  VoL  I.  §219-221. 

"  VoL  I.  §  125,  219,  220. 

•  Vol.  I.  §  428. 

»  Vol.  I.  §  206,  215,  221. 

•  Vol.  I.  §128,  248. 

»  Vol.  I.  §  204,  214,  221,  428. 

•  VoL  L  §  182,  216,  note. 

•  VoL  I.  §  124,  205-218. 

>^  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  821. 
"  Ante,  §117. 
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specting  privy  tokens.^  It  recites,  that  a  failure  of  justice 
has  arisen  from  the  subtle  distinction  between  larceny  and 
fraud ;  ^  and,  for  remedy  thereof,  enacts,  "  That  if  any  person 
shall,  by  any  false  pretence,  obtain  from  any  other  person  any 
chattel,  money,  or  valuable  security,^  with  intent  to  cheat  or 
defraud  any  person  of  the  same,  every  such  offender  shall  be 
guilty  of  a  misdemeanor,"  and  punished,  etc.:  ^^ provided al' 
ways^  that,  if  upon  the  trial  of  any  person  indicted  for  such 
misdemeanor,  it  shall  be  proved  that  he  obtained  the  property 
in  question  in  any  such  manner  as  to  amount  in  law  to  lar- 
ceny, he  shall  not  by  reason  thereof  be  entitled  to  be  acquit- 
ted of  such  misdemeanor,  ....  and  no  person  tried  for  such 
misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for 
larceny  upon  the  same  facts."  * 

§  344.  It  is  not  necessary  to  give  here  the  American  en- 
actments, since  every  practitioner  will  refer  for  himself  to 
those  of  his  own  State.  But  we  may  have  occasionally  to 
explain,  in  the  following  sections,  how  particular  provisions 
differ  from  the  English.  Let  us  consider,  I.  What  is  a  False 
Pretence.  II.  What  must  concur  with  it  to  constitute  the 
statutory  Cheat  III.  What  Property  obtained  thus  is  within 
the  Statutes.     IV.  Concluding  Points. 

I.    Wliat  is  a  False  Pretence. 

§  345.  General  Views*  A  false  pretence  was  defined  in  a 
Massachusetts  case  to  be,  "  a  representation  of  some  fact  or 
circumstance,  calculated  to  mislead,  which  is  not  true."^ 
The  statute,  like  all  criminal  statutes,  must  be  construed  as 


*  Deac.  Crim.  Law,  227. 

*  Ante,  §  1S6,  137. 

*  Vol.  I.  §  182. 

*  Sec  2  Russ.  Crimes,  Grea.  Ed.  287. 

*  Commonwealth  r.  Drew,  19  Pick.  179,  184,  by  Morton,  J.  And  see 
Reg.  tf.  Woolley,  1  Den.  C.  C.  559,  1  Eng.  L.  &  Eq.  587,  4  New  Sess.  Cas. 
341,  Temp.  «c  M.  279 ;  R^.  r.  Henderson,  Car.  &  M.  328. 
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against  defendants,  strictly,  and  nothing  which  is  not  within 
its  words  be  held  to  be  within  its  meaning ;  ^  while,  on 
the  other  hand,  as  the  construction  must  be  liberal  in  their 
favor,*  "  there  may  be,"  in  the  language  of  Grose,  J.,  "  false 
pretences  not  within  the  statute."  *  And  so  the  word,  "  pre- 
tence," instead  of  being  understood  exactly  in  the  popular 
sense,  has  obtained  a  legal  and  technical  one,^  which  it  is  our 
purpose  here  to  ascertain. 

§  346.  We  saw,  in  a  previous  chapter,  what  is  a  false 
token  or  symbol.^  Some  American  statutes  employ  the 
words  "  symbol  or  token,"  in  connection  with  "  pretence ; "  ® 
and,  in  those  statutes  which  do  not,  the  latter  word  alone 
must  doubtless  be  construed  as  coextensive  in  signification 
with  the  three  combined. 

§  347.  Falsity  of  the  Pretence,  The  most  obvious  propo- 
sition is,  that  the  pretence  must  be  false.^  And  the  doctrine 
undoubtedly  is,  that  if  it  is  not  false,  though  believed  to  be 
so  by  the  person  employing  it,  it  is  insufficient®  Thus  if  a 
man  passes  as  good  the  note  of  a  bank  which  has  stopped 
payment,  yet  if  there  is  found  to  be  liable  on  it  some  party 
not  a  bankrupt,  he  cannot  be  convicted  of  this  cheat.®  But 
there  need  be  only  one  false  pretence ;  ahd,  though  several 
such  pretences  are  set  out  in  an  ifadictment,  yet  if  any  one  of 
them  is  proved,  —  being  such  as  truly  amounts  in  law  to  a 
false  pretence,  —  the  indictment  is  sustain^d.^^ 


*  Vol.  I.  §114  etseq. 

•  VoL  I.  §  81,  117,  139,  140, 433. 

•  Bex  17  Fuller,  2  East  P.  C.  837.    And  see  Vol.  I.  §  81,  140,  433. 

*  McEenzie  v.  The  State,  6  £ng.  594.    And  see  Vol.  I.  §  156,  157. 

*  Ante,  §  119-181. 

*  See  Common  wealth  v.  Henry,  10  Harris  Pa.  258 ;  The  State  v>  Layman, 
8  Blackf.  830 ;  People  v.  Gates,  13  Wend.  311. 

'  People  V,  Tompkins,  1  Parker,  224. 

•  See  Vol.  l.§  317. 

•  Rex  V.  Spencer,  3  Car.  &  P.  420. 

^  The  State  v,  Danlap,  24  Maine,  77 ;  The  State  v.  Mills,  17  Maine,  211 ; 
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§  348.  Promise^  —  Future  Evenly  etc.  In  the  next  place,  a 
promise  is  not  a  pretence.  And  if  a  man  says,  that  he  will 
do  an  act,  which  he  does  not  mean  to  do,  as  that  he  will  pay 
for  goods  on  delivery,  his  purpose  being  to  defraud  the  seller 
of  them,  the  case  is  not  within  the  statute.^  So  an  allega- 
tion in  an  indictment,  that  the  defendant  falsely  pretended 
he  "would  tell"  the  prosecutor  where  certain  strayed  ani- 
mals were,  on  .being  paid  a  sovereign  down,  was  held  insuf- 
ficient. The  proof  was,  that  he  pretended  he  knew  and 
would  tell ;  and  the  judges  said  the  indictment  should  have 
stated  that  he  pretended  to  know,  in  which  case  the  convic- 
tion would  have  been  sustained.^  In  like  manner,  a  pretence 
by  the  defendant,  that  he  will  make  an  assignment  of  a  par- 
ticular chose  in  action^  is  insufficient,  because  it  is  merely  a 
promise ;  ^  as  is  also  the  pretence,  the  defendant  being  a  phy- 
sician, that  he  will  cure  a  person  of  the  pox  in  three  weeks.^ 

§  349.  And  both  in  the  nature  of  things,  and  in  actual 
adjudication,  the  doctrine  is,  that  no  representation  of  a 
future  event,  whether  in  liie  form  of  a  promise  or  not,  can  be 
a  pretence,  within  the  statute ;  for  the  pretence  must  relate 
either  to  the  past  or  to  the  present^  Thus  a  representation, 
that  the  party  to  whom  it  is  made  is  about  to  have  his  goods 
and  chattels  attached,  is  insufficient.^  But  where  one,  by 
himself,  and  through  another  acting  as  his  agent,  falsely  and 
fraudulently  pretended  to  a  third  person,  that  he  had  a  war- 


People  V.  Ha^mes,  14  Wend.  546 ;  Reg.  v.  Hewgili,  Dears.  315,  24  Eng.  L.  & 
£q.  556. 

^  Hex  V.  Goodhall,  Russ.  &  Ry.  461. 

'  Rex  V.  Douglas,  1  Moody,  462. 

*  McKenzie  v.  The  State,  6  Eng.  594.  See  Reg.  v.  Burgon,  1  Dears.  & 
B.  11,  36  Eng.  L.  &  £q.  615. 

*  Rex  V,  Bradford,  1  Ld.  Raym.  366. 

»  Rex  V.  Parker,  7  Car.  &  P.  825,  2  Moody,  1 ;  Commonwealth  i;.  Drew, 
19  Pick.  179 ;  McKenzie  v.  The  State,  6  Eng.  594 ;  Barrow  v.  The  State,  7 
Eng.  65.  And  see  Reg.  v.  Woolley,  1  Den.  C.  C.  559,  1  Eng.  L.  &  Eq. 
537 ;  Reg.  v.  Henderson,  Car.  &  M.  328. 

*  Burrow  w.  The  State,  7  Eng.  65.  And  see  People  v.  Williams,  4  Hill, 
N.  Y.  9. 
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rant  issued  by  competent  authority  to  arrest  such  third  per- 
son's daughter  for  a  public  offence,  punishable  by  fine  and 
imprisonment;  whereby  he  obtained  of  him  goods  and  moneys 
to  the  value  of  one  hundred  dollars ;  the  case  was  held  to  be 
within  the  statute.^ 

§  350.   There  are  circumstances  of  great  practical  difficulty 
in  applying  the  distinctions  mentioned  in  the  last  two  sec- 
tions.   Thus  while  the  general  proposition  is  clear,  that  it  is 
a  false  pretence  to  profess  untruly  to  have  funds  with  a 
banker,  and  to  draw  and  deliver  a  check  for  them,^  there  oc- 
curred the  following  case,  on  which  the  English  judges  were 
divided :  The  prisoner,  on  purchasing  an  article  for  which  he 
was  to  pay  cash,  represented  he  had  money  in  a  particular 
bank ;  but  for  his  own  accommodation  post-dated  his  check, 
the  seller  consenting  to  receive  it  thus ;  and  said,  that  it  was 
good  and  it  would  be  paid  on  the  day  of  its  date,  —  all  of 
which  was,  as  he  knew,  false.     He  was  convicted  by  the 
jury;  and  a  majority  of  the  judges  held  the  conviction  right, 
on  a  count  which  charged  him  with  having  falsely  pretended 
that  the  check  ''  was  a  good  and  genuine  order  for  25/.,  and 
ofthevalueof25/."» 

§351.  Where  the  pretence  was  made  by  a  man  to  a 
woman,  that  he  intended  to  marry  her,  on  a  day  agreed  be- 
tween them ;  and  thereby  he  got  from  her  money  to  pay  for 
Ms  wedding  suit,  which  he  had  purchased,  and  for  furniture 
which  he  said  he  was  going  to  purchase ;  this  was  held  by 
•  all  the  English  judges  to  be  insufficient.*  But  where  the 
prisoner  had  obtained  from  the  accommodation  acceptor  of 
his  bill  for  2,600/.  a  loan  of  250/.  toward  taking  it  up,  on  the 
pretence  of  having  the  remainder  of  the  money  himself,  while 


'  Commonwealth  v.  Henry,  10  Harris,  Pa.  253.    See,  on  thb  point,  Peo- 
ple V.  Stetson,  4  Barb.  151,  stated  post,  §382. 

*  Bex  r.  Jackson,  3  Camp.  370. 

*  Bex  V.  Parker,  7  Car.  &  P.  825,  2  Moody,  1. 

*  R^.  V,  Johnston,  2  Moody,  254.    See  post,  §  365. 
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in  truth  he  had  but  300/.,  Patteson,  J.,  considered  the  case 
to  be  within  the  statute ;  though,  as  the  prisoner  was  acqait- 
ted,  it  never  went  before  the  other  judges.^ 

§  332.  In  a  very  recent  cacie,  the  false  representation,  that 
a  house  bad  been  built  on  some  land  owned  by  the  defend- 
ant;  whereby  he  obtained  a  loan  of  money,  for  which  he 
was  to  ^ve  a  mortgage  on  the  premises,  was  held  to  be 
within  the  statute,  notwithstanding  the  mortgage  was  oot 
given  at  the  time  the  money  was  got ;  but,  instead  there- 
of, there  was  given  an  obligation  to  execute  a  mortgage 
afterward.  There  was  the  further  ingredient  in  the  case, 
requisite  in  all  similar  circumstances,  that  the  person  de- 
frauded trusted  to  the  false  pretence,  in  parting  with  his 
money.' 

^353.  False  Affirmation  —  Existing  Fact.  Another  dis- 
tinction, perhaps  substantial,  but  a  little  more  shadowy  than 
the  last,  is  between  a  false  pretence  and  a  false  affirmation, 
the  latter  not  being  sufficient."  And,  on  a  like  distinction, 
when  a  man,  accustomed  to  receive  parochial  relief,  was  told 
by  an  overseer  of  the  poor  to  go  to  work  and  help  maintain 
his  family,  but  said  he  could  not  because  he  had  no  shoes ; 
whereupon  he  was  supplied  with  a  pair;  while  in  truth  he 
had  two  pairs,  previously  received  of  the  parish ;  the  judges 
held  the  conviction  against  him  to  be  wrong  —  "the  state- 
ment made  by  the  prisoner  being  rather  a,  false  excuse  for 
not  working  than  a  false  pretence  to  obtain  goods."* 

^  354.   The  general  idea  is,  that  the  false  pretence  must  be 


'  Rex  D.  Craesley,  2  Moody  &  R.  IT,  2  Lewin,  164.  The  caoe  of  Bex  v. 
Asterley,  T  Car*fi[  P.  191,  in  which  the  prosecution  succeeded,  coutaiiu  also 
A  mixture  of  proDtise  and  pretence.  So  also,  The  State  v.  Bowleg,  IS  Coon. 
101 ;  Young  0.  Rei,  3  T.  R.  98. 

■  Reg.  D.  Burgot),  1  Dears.  &  B.  11,  36  Eng.  L.  &  Eq.GlS.    See  post,  g  364. 

'  Rei  V.  Reed,  7  Car.  &  P.  848. 

•  R^  V.  Wakeling,  Buss.  U  R}-.  504. 
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of  some  existing  fact,  in  distinction  alike  from  a  mere  prom- 
ise and  a  mere  opinion,  and  this  fact  must  be  such  in  its  na- 
ture as  is  known  to  the  person  employing  the  pretence.^  On 
this  groDnd,  an  indictment,  alleging  that  the  defendant  falsely 
pretended  a  sum  of  money,  parcel  of  a  certain  larger  sum, 
was^^dae  and  owing"  to  him  for  work  which  he  had  exe- 
cnted  for  the  persons  to  whom  the  pretence  was  made, 
whereby,  etc.,  was  held%iot  to  be  sufficient  The  allegation 
was  not  of  a  false  pretence  of  an  existing  fact;  because 
it  might  be  satisfied  in  the  proof  by  showing  a  mere  matter 
of  opinion  on  the  part  of  the  defendant,  concerning  facts 
complicated  with  questions  of  law.^ 

§  355.  Need  not  be  in  Words,  Again,  the  pretence  need 
not  be  in  words,  but  it  may  be  sufficiently  gathered  from  the 
act«  and  conduct  of  the  party .^  Therefore,  according  to  an 
English  case,  if  a  person  at  Oxford,  who  is  not  a  member  of 
the  University,  goes  to  a  shop  for  the  purpose  of  fraud,  wear- 
ing a  commoner's  cap  and  gown,  and  gets  goods ;  this  ap- 
pearing in  a  cap  and  gown  is  a  sufficient  false  pretence  of 
being  a  member  of  the  University  to  satisfy  the  statute, 
although  nothing  verbally  passed.^  And  the  fact  of  uttering 
a  coonterfeit  note,  as  a  genuine  one,  is  tantamount  to  a 
representation  that  it  is  genuine.^ 

§  356.  Different  Conversations  connected.  Where  the  pre- 
tence J8  in  words,  and  there  are  conversations  at  different 
times,  they  may  be  connected  together,  so  as  to  show  a  false 
pretence,  whereby  goods  or  moneys  were  obtained,  though 
what  was  done  on  any  one  occasion  would  not  be  alone 


*  People  V.  Tompkins,  1  Parker,  224,  2S8. 

*  Reg.  p.  Gates,  Dears.  459,  29  £ng.  L.  &  £q.  552,  6  Cox  C.  C.  540,  24 
Law  J.,  N.  s.,  M.  C.  123,  1  Jar.,  k.  s.,  429,  3  Com.  Law,  661.  See  post,  § 
368,  389. 

*  Rex  r.  Freeth,  Rnss.  &  Ry.  127 ;  Reg.  v.  Copeland,  Car.  &  M.  516 ;  Rex 
V.  Story,  Rius.  &  Ry.  81 ;  Commonwealth  v.  Drew,  19  Pick.  179. 

*  Rex  p.  Barnard,  7  Car.  &  P.  784. 

'  Rex  V,  Freeth,  Rusb.  &  Ry.  127.    And  see  Reg.  v.  Ball,  Car.  &  M.  249. 
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.sufficient.  And  the  court  has  held,  that  the  question  is  for 
the  jury,  whether  different  conversjgitions  can  be  so  connected 
as  to  constitute  one  continuing  transaction.^ 

§  357.  Proximate  to  the  Fraud.  Another  point  is,  that  the 
pretence  must  be  of  some  matter  sufficiently  proximate  to  the 
obtaining  of  the  goods.  Therefore,  in  a  late  case,  where  the 
person  had  falsely  represented  thatAe  was  a  naval  officer ; 
"  upon  which,"  in  the  language  of  the  court,  "  he  made  with 
the  prosecutrix  a  contract  for  board  and  lodging,  at  the  rate 
of  one  guinea  a  week,  and  he  was  lodged  and  fed  as  the  re- 
sult of  the  contract ;  "  the  pretence  was  held  to  be  Insufficient 
on  this  ground.  "  We  are  of  opinion,"  said  Jervis,  C.  J.,* 
"  that  the  conviction  was  not  right,  because  we  think  that  the 
supply  of  articles,  as  it  was  said,  upon  the  contract  made  by 
reason  of  the  false  pretence  was  too  remotely  the  result  of  the 
false  pretence  in  this  particular  instance  to  become  the  sub- 
ject of  an  indictment  for  obtaining  those  specified  goods  by 
faLse  pretences."  ^  Yet  the  mere  fact  of  a  contract  interven- 
ing between  the  pretence  and  the  consummated  frauds  does 
not  of  itself  take  away  the  indictable  quality  of  the  trans- 
action.^ 

§  358.  SItallow  Devices  —  Weak  Minds  —  Ordinary  Pru* 
dence.  There  remains  one  question  of  difficulty.  We  saw, 
in  the  previous  volume,*  that,  as  a  general  proposition,  the 
criminal  law  is  not  administered  on  the  plan  of  giving  a  par- 
ticular protection  to  the  weak  and  feeble ;  and  we  shall  pres- 
ently see,^  that  a  false  pretence,  to  be  indictable  otherwise 
than  as  an  attempt,^  must  be  successful.     It  is  plain,  there- 


^  Beg.  V.  Wehnan,  Dears.  188, 20  Eng.  L.  &  £q.  588,  22  Law  J.,  n.  s.,  M. 
C.  188,  17  Jur.  421. 

*  Reg.  t;.  Gardner,  1  Dears.  &  B.  40,  46.    But  see  post,  §  S60. 
■  Post,  §  894. 

•  Vol.  I.  §  404,  433. 

*  Post,  §874. 

•  Post,  §  899. 
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fore,  that  a  device  so  shallow  as  to  be  incapable  of  imposing 
on  any  person,  cannot  constittite  a  false  pretence.  But  must 
the  pretence  be  such  as  is  calculated  to  mislead  men  of  ordi- 
nary prudence  ?  Some  of  the  cases  lay  down  the  doctrine 
that  it  must^ 

§  359.  Yet,  obviously,  attention  should  be  given  to  the 
capacity  of  the  individual  to  whom  the  pretence  is  addressed. 
And  Caton,  J.,  in  an  Illinois  case,  pertinently  observed : 
^  Should  an  article,  the  essential  value  of  which  consisted  in 
its  color,  be  offered  to  a  person  fuUy  possessed  of  the  sense  of 
•sight,  and  with  every  opportunity  for  inspection,  with  the  pre- 
tence that  it  was  white  when  in  fact  it  was  black,  under  such 
circumstances  the  false  pretence  might  be  very  innocent,  be- 
caase  it  was  not  calculated  to  deceive;  while  the  same  pre- 
tence made  to  a  blind  person  would  be  calculated  to  deceive, 
and  might  subject  the  party  to  punishment"  ^  And  the  doc- 
trine thus  indicated,,  namely,  that,  in  the  language  of  Mr. 
Russell,  the  pretence  '<  need  not  be  such  an  artificial  device 
as  will  impiose  upon  a  man  of  ordinary  caution,"  is  fully 
established  in  the  English  courts.  At  the  same  time,  there 
may  be  devices  too  frivolous  for  the  law  to  notice.^  And  the 
pretence  need  not  be  such  —  a  point  but  slightly  different 
from  the  last  —  as  can  be  guarded  against  by  common  pru- 
dence.* 


'  The  State  v.  Simpson,  3  Hawks,  620;  Commonwealth  v,  Wilgus,  4 
Pick.  177,  178;  People  v.  Haynes,  11  Wend.  657,  14  Wend.  649,  note; 
People  V.  Williams,  4  Hill  N.  Y.  9 ;  Skiff  v.  People,  2  Parker,  139,  147. 
Contra,  Chancellor  Walworth  in  People  t;.  Haynes,  14  Wend.  646,  657. 

'  Cowen  V.  People,  14  LI.  348.  And  see  Reg.  v.  Coulson,  1  £ng.  L.  & 
£q.  650,  Temp.  &  M.  332,  1  Den.  C.  C.  692,  14  Jur.  667. 

*  2  Ross.  Crimes,  Grea.  Ed.  289,  and  see  the  note  of  Mr.  Greaves ;  Reg. 
V.  Woolley,  1  £ng.  L.  &  £q.  637,  1  Den.  C.  C.  669,  4  New  Sess.  Cas.  341, 
Temp.  &  M.  279.  And  see  Reg.  r.  Smith,  1  Den.  C.  C.  610,  2  Car.  &  K. 
882,  Temp.  &  M.  214. 

*  The  State  v.  Mills,  17  Maine,  211;  Reg.  v,  Woolley,  supra;  Rex  v. 
Frceth,  Rubs.  &Ry.  127. 
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§  360.  Further  Illustrations  of  False  Pretences.  With 
these  general  principles  before  us,  we  may  profitably  look  at 
some  further  illustrations,  found  in  the  books,  of  false  pre- 
tences. A  common  instance  is  where  one  represents  himself 
or  his  firm  to  be  in  a  sound  pecuniary  condition,  or  worth  so 
much  money,  knowing  the  facts  are  otherwise ;  ^  or  falsely 
pretends  to  have  a  particular  fund  in  his  own  bands'  or  an- 
other's,^ whereby  he  gains  a  credit.  Or  the  representation 
may  be  concerning  his  business,  situation,  or  standing  in  life, 
as  in  the  instance,  already  mentioned,^  of  pretending  to  be  a 
member  of  the  university.  Another  instance  is,  where  the 
defendant  said  untruly  that  he  was  a  captain  of  the  5th  Dra- 
goons ;  and  the  indictment  was  held  good  on  writ  of  error.^ 

§  361.  False  Personality.  Then  we  have  the  matter  of 
falsely  personating  another,  concerning  which  we  have  seen,* 
that,  under  the  ancient  common  law  and  the  false  token 
statute  of  Hen.  8,  there  was  doubt  Yet  this  is  a  false  pre- 
tence ;  as  where  one,  to  obtain  money,  falsely  represented 
himself  to  be  Mr.  H.  who  had  cured  Mrs.  C.  at  the  Oxford 
Infirmary.'     And  so,  generally,  is  the  assuming  of  a  false 


^  Commonwealth  v.  Davidson,  1  Cush.  SS;  People  o.  Ilaynes,  11  Wend. 
557.  Such  a  representation,  falsely  made,  was  held  not  to  be  within  a  stat- 
ute in  Vermont,  whereby  ^^  If  any  person  shall  by  false  tokens,  messages, 
letters,  or  by  other  fraudulent,  swindling,  or  deceitful  practices,  obtun  or 
procure,  from  any  person  or  persons,  any  money,  goods,  or  chattels,''  he 
shall  be  punished,  etc.  The  court  considered  that  the  words  **  other  frandu- 
lent,**  etc.,  were  added,  not  to  enlarge  the  definition  of  the  offence  from 
positive  acts  to  mere  declarations,  but  to  extend  the  meaning  to  all  other 
cases  of  the  like  nature  with  those  mentioned  previously.  The  State  r.  Sum- 
ner, 10  Vt  587.     And  see  Vol.  I.  §  149. 

'  Commonwealth  v.  Burdick,  2  Barr,  liTS ;  People  v.  Kendall,  25  Wend. 
899 ;  B«g.  V,  Henderson,  Car.  &  M.  828 ;  Bex  v,  Crossley,  2  Moody  %l  IL 
17,  2  Lewin,  164 ;  Reg.  v.  Adamson,  1  Car.  &  K.  192,  2  Moody,  286. 

•  People  v.  Herrick,  18  Wend.  87. 

«  Ante,  §  855 ;  Rex  v.  Barnard,  7  Car.  &  P.  784. 

•  Hamilton  v,  Reg.,  9  Q.  B.  2  7 1 ;  16  Law  J.,  x.  s.,  M.  C.  9.    See  ante,  §  85  7. 

•  Ante,  §  1 26-1 28. 

'  Rex  V,  Bloomfield,  Car.  &  M.  587. 
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name,^  or  even  of  a  fictitious  one,  a  false  pretence ;  though  here, 
as  in  all  other  cases,  there  must  be  the  necessary  fraud  at- 
tending the  act.'  And  where  k  person  with  a  money  order 
upon  a  post-office,  falsely  assumed  to  be  the  individual  men- 
tioned in  it,  and  so  got  it  cashed,  he  was  held  to  have  com- 
mitted this  offence,  notwithstanding  when  he  received  the 
money  he  signed  his  real  name,  which  was  Story,  while  the 
name  mentioned  in  the  order  was  Storer.^ 

§  362.  Forged  Orders^  etc.  So,  although  a  representation, 
which  is  untrue,  of  being  authorized  to  get  money  or  goods 
for  a  person  is  not  a  false  token,^  it  is  a  false  pretence.^  A 
foriiorit  this  is  so  also,  if  the  party  making  the  representation 
carries  with  him,  as  from  the  person,  a  forged  order.® 

§  363.  Other  False  Statements,  And  where  the  secretary 
of  an  Odd  Fellow's  lodge,  by  the  mere  naked  falsehood  of 
telling  a  member  he  owed  the  lodge  13^.  9(/.,  obtained  that 
sum  of  him  fmudulently,  whereas  the  amount  owed  was  only 
2s.  2d,  he  was  held  to  be  rightly  convicted  of  getting  money 
tinder  a  false  pretenceJ  So  it  appears  that  a  mere  false  rep- 
resentation of  the  .weight  of  an  article  sold,  is  a  suflQcient 
false  pretence.® 


^  CommoDwealth  v.  Wil|>;u8,  4  Pick.  177.  * 

■  Foat,  §  374,  875 ;  Commonwealth  v*  Drew,  19  Pick.  179. 

'  Kex  V.  Story,  Russ.  &  Ry.  31.    And  see  People  t;.  Peacock,  6  Cow.  72. 

*  Ante,  §  119. 

*  People  V.  Johnson,  12  Johns.  292 ;  Commonwealth  v.  Ilulbert,  12  Met 
446.    See  Reg.  v,  Tully,  9  Car.  &  P.  227. 

•  Tyler  r.  The  State,  2  Humph.  87.  Of  course  if  the  order  amounts  to  a 
techaieal  forgery,  and  forgery  is,  as  in  some  States,  a  statutory  felony,  an 
indictment  for  false  pretences  cannot  be  maintained;  Vol.  I.  §  551 ;  unless 
there  is  a  prorision  in  the  statute,  like  that  in  the  present  English  enactment, 
ante,  §  343,  to  meet  the  case. 

»  Reg.  V,  Woolley,  1  Eng.  L.  &  Eq.  537,  1  Den.  C.  C.  559,  Temp.  &  AL 
279y  4  New  Sess.  Cas.  341.  See  ante,  §  354,  for  a  case  almost  like  this, 
where  the  contrary  result  was  obtained. 

•  Rex  V.  Reed,  7  Car.  &  P.  S48. 
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4.  False  Pretence  of  Title  to  Pfoperly.  There  is  no 
that  a  false,  pretence  of  having  title  to  property,  which 
ndor  offers  for  sale,  is  within  the  statute.'  Whether,  if 
rchaser  takes  a  conveyance,  with  covenant  of  warranty, 
les  not  create  a  distinction,  on  the  ground  that  he  must 
3umed  in  law  to  rely  on  his  covenant,  and  not  on  the 
ce,  is  a  question.  In  an  English  nisi  prius  case,  where 
ain  misrepresentation  proved  was  in  the  deed  of  con- 
X  itself,  which  contained  also  this  covenant,  the  presid- 
dge  mied  against  the  prosecution ;  becanse,  he  said, 
loctrine  contended  for  would  make  every  breach  of  war- 
3r  false  assertion  at  the  time  of  a  bargain  a  transport- 
iTence.""  But  in  Maine,  the  conrt  has  adjudged,  that 
upon  an  exchange  of  personal  property,  one  of  the 
1  pretends  to  own,  nnincnmbered,  the  property  be  is 
ing  of,  while  he  knows  the  fact  is  not  so,  and  also  war- 
t  against  incumbrances,  he  is  liable  to  indictment,  if  the 
ce,  and  not  the  warranty,  was  the  inducement  which 
ed  on  the  other  to  make  the  exchange.'  And  this  is, 
ess,  the  true  doctrine. 

'5,  Pretence  of  being  Unmarried,  etc.  The  pretence 
ng  unmarried,  and  in  a  condition  to  contract  matri- 
is  sufficient.*  In  an  English  case,  the  prisoner,  a  mar> 
an,  paid  his  addresses  to  the  prosecutrix,  who  was  ig- 
■  of  his  being  married,  and  got  from  her  a  marriage 
le,  which  she  afterward  refused  to  ratify.  He  then 
ined  her  with  an  action  at  law,  and  thus  obtained  from 


:  State  v.  Newell,  I  Misso.  248. 

L  V.  Codnngton,  1  Car.  &  P.  661 ;  IJttledale,  J. ;  the  property-  being 
lionaiy  interett  in  one  seventh  share  of  *  sum  of  money  left  by  the 
nt'g  grandfather.  And  see  Rex  v.  Pjwell,  1  Stark.  402 ;  Reg.  v. 
,   1    Dears.  &  £.   11,  36  Eng.  L.  &  Eq.  615;  The  Slate  o.  Dozier, 

Ga.  ISd ;  ante,  g  3&2. 

s  Slate  c.  Dorr,  33  Maine,  498.  And  see  Reg.  c  AdaouoD,  t  Car.  & 
2  Moody,  286. 

ante,  g  361. 
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her,  still  in  ignorance  of  the  impediment,  100/.  to  forbear. 
The  indictment  against  bim  charged  the  pretences  to  be, 
first,  that  he  was  unmarried ;  secondly,  that  he  was  entitled 
to  maintain  a  suit  for  breach  of  promise.  Lord  Denman,  C. 
J.,  before  whom  the  case  was  tried,  left  it  for  the  jury  to  say, 
whether  the  money  was  in  fact  got  by  the  fedse  pretence  of 
the  prisoner  being  single.  They  found  him  guilty ;  and  he 
consulted  with  M aule,  J.,  and  both  were  *'  clearly  of  opinion, 
that  there  was  evidence  to  go  to  the  jury,  that  the  money 
was  obtained  by  the  false  pretence  that  the  prisoner  was  a 
single  man,  and  in  a  condition  to  intermarry  with  th^  prose- 
cutrix ;  and  Mr.  Justice  Maule  was  further  of  opinion,  that 
there  was  also  evidence  of  the  money  having  been  obtained 
by  the  false  pretence  of  the  prisoner  that  he  was  entitled  to 
maintain  an  action  for  breach  of  promise  of  marriage,  and 
that  such  latter  false  pretence  was  a  sufficient  false  pretence 
within  the  statute."  ^ 

§  366.  Other  like  Pretences,  One  of  the  early  pretences, 
under  Stat.  30  Geo.  2,  c.  24,  §  1,  was  of  having  made  a  bet 
on  a  race  to  be  run  the  next  day ;  where  the  person,  of  whom 
the  money  was  obtained,  was  to  share  the  bet ;  and  this  was 
held  to  be  within  the  statute.^  So  it  was  held  of  pretending 
to  have  been  intrusted  by  one  to  take  his  horses  from  Ireland 
to  London,  and  to  have  been  detained  by  contrary  winds  till 
his  money  was  spent;  thereby  getting  a  loan.^  In  like  man- 
ner, the  court  early  decided  it  to  be  a  false  pretence,  for  a 
carrier  to  get  the  carriage-money,  by  falsely  saying  he  has 
delivered  the  goods  and  lost  the  bailee's  receipt  for  them.^ 

§  367.  Common  Tricks  of  Trade.  There  is  here  a  ques- 
tion of  great  practical  difficulty  and  great  importance.  From 
the  earliest  times,  there  have  been  what  are  called  ''  tricks  of 


*  Reg.  V.  Copeland,  Car.  &  M.  516. 

«  Young  V.  Rex,  8  T.  R,  98,  2  East  P.  C.  828. 

*  Rex  V.  Yilleneuye,  2  East  P.  C.  810. 

*  Rex  V,  Airey,  2  East  P.  C.  831 ;  Rex  t;.  Coleman,  2  East  P.  C.  672. 
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trade,"  which  have  been  deemed,  by  those  who  employ  them, 
ennobling  virtues  rather  than  dishonest  practices.  These 
tricks  are  really  false  pretences ;  but  the  question  is,  whether 
the  statutes,  which  do  not  make  all  derelictions  of  moral 
duty  punishable,  though  within  the  general  mischief,  apply 
to  them.  And  happily  the  courts  have  had  the  virtue  to  de- 
clare, in  substance,  that  any  false  representation  concerning 
the  quality,  or  value,  or  nature,  or  other  incident  of  an  arti- 
cle offered  for  sale,  whereby  a  purchaser,  relying  on  the  state- 
ment, is  defrauded,  is  a  violation  of  these  statutes. 

§  368.  Precisely  how  this  principle  is  to  be  applied,  is  the 
matter  of  difficulty.  Clearly  the  passing,  for  value,  of  a 
worthless  piece  of  paper,  known  to  be  such ;  as,  for  example, 
of  a  bill  on  a  broken  bank,^  or  any  other  specious  and  value- 
less bank-bill,^  even  though,  according  to  the  majority  of  the 
English  judges,  the  bill  on  its  face  would  be  good  for  noth- 
ing if  true  ;  ^  is  a  sufficient  false  pretence,  being  also,  as  we 
have  seen,^  a  false  token.  And  we  cannot  hesitate  about 
such  a  case  as  occurred  in  England,  on  the  sale  of  a  cheese 
at  a  fair.     Before  the  prosecutor  bought  it,  the  prisoner  bored 


^  Commonwealth  v.  Stone,  4  Met.  43. 

'  Commonwealth  v.  Hulbert,  12  Met.  446,  448.  And  see  ante,  §  362,  and 
note. 

•  Rex  V.  Freeth,  Russ.  &  Ry.  127.  In  a  New  York  case,  under  a  statute 
which  used  the  words,  "  by  color  of  any  false  token,  or  writing^  or  by  any 
other  false  pretence,"  the  court  held,  that  the  word  "  writing "  did  not  in- 
clude a  paper  in  the  form  of  a  bond,  neither  having  nor  purporting  to  have 
the  signature  of  any  person  attached  to  it  ^  Writing,  as  used  in  the  statute, 
must  mean  some  inslrument  or  at  least  letter  —  something  in  writing  or  pur- 
porting to  be  the  act  of  another,  or  certainly  of  some  person ;  but  the  paper 
presented  in  this  case  does  not  answer  any  such  description ;  it  was  no  writ- 
ing at  all,  because  it  did  not  purport  to  be  the  act  of  any  person.  Writing, 
as  used  in  the  statute,  cannot  mean  any  thing  written  upon  paper,  not  pur- 
porting to  be  of  any  force  or  efficacy ;  but  some  instrument  in  writing,  or 
written  paper,  purporting  to  have  been  signed  by  some  person."  And  it 
was  observed,  that  the  writing  must  be  false,  while  there  was  no  falsity  about 
this  one;  "it  was  exactly  what  it  purported  to  be."  People  v.  Gates,  13 
Wend.  811,  opinion  by  Savage,  C.  J. 

*  Ante,  §  122,123. 
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it  with  an  iron  scoop,  and  produced  a  piece,  which  is  called 
a  "  taster,"  at  the  end  of  the  scoop,  for  him  to  taste.  This 
taster  was  not  in  fact  taken  from  the  cheese,  as  it  appeared 
to  be,  but  the  prisoner  had  extracted  it  from  another  and 
superior  cheese,  and  fraudulently  inserted  it  into  the  top  of 
the  scoop.  The  prosecutor  tasted,  was  satisBed,  and  bought ; 
and  the  prisoner  was  held  by  the  judges,  on  a  case  reserved, 
to  be  rightly  convicted.^  These  facts  are  even  sufficient  to 
constitute  a  cheat  at  common  law.^ 

§  369.  In  New  York,  the  majority  of  the  judges  held  an 
indictment  sufficient,  which  alleged,  that  the  defendants 
falsely  represented  a  drove  of  sheep,  which  they  offered  for  sale 
to  a  person,  to  be  free  from  disease  and  foot  ail,  and  a  lame- 
ness apparent  in  some  of  them  to  be  owing  to  accidental  in- 
jury, which  pretences  were  false,  etc.;  but  Bronson,  C.  J., 
dissented,  deeming  the  case  to  be  one  simply  of  representing 
goods  as  better  than  they  are.^  And  Chancellor  Walworth, 
of  the  same  State,  in  the  court  of  errors,  now  abolished, 
once  employed  the  following  language  :  "  I  am  aware,  from 
numerous  cases  which  have  come  under  my  observation, 
judicially  and  otherwise,  that  the  rule  of  morality,  established 
by  the  decisions  under  these  statutes  [against  cheating  by 
false  pretences],  and  by  the  common  law  of  Scotland,  has 
been  deemed  too  strict  for  those  who,  in  1825  and  subse- 
quently, have  been  engaged  in  defrauding  widows  and 
orphans,  and  the  honest  and  unsuspecting  part  of  the  com- 
munity, by  inducing  them  to  invest  their  little  all,  which  in 
many  instances  was  their  only  dependence  for  the  wants  and 
infirmities  of  age,  in  the  purchase  of  certain  stocks  of  incor- 
porated companies,  which  the  vendors  fraudulently  repre- 
sented as  sound  and  productive,  although  they  at  the  time 
knew  the  institutions  to  be  insolvent,  and  their  stock  perfectly 

worthless.    But  I  am  yet  to  learn,  that  a  law  which  punishes 

• 

'  Reg.  V,  Abbott,  1  Den.  C.  C.  278,  2  Car.  &  K.  630. 

•  Ante,  §319  etseq. 

*  People  V,  Crissie,  4  Denio,  525. 
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a  man  for  obtaining  the  property  of  hi«  unsuspecting  neigh- 
bor by  means  of  any  wilful  misrepresentation,  or  deliberate 
falsehood,  with  intent  to  defraud  him  of  the  same,  is  estab- 
lishing a  rule  of  morality  which  will  be  deemed  too  rigid  for 
the  respectable  merchants  and  other  fair  business  men  of  the 
city  of  New  York,  or  of  any  other  part  of  the  State."  ^ 

§  370.  In  Maine,  where  the  owner  of  a  horse,  pretended  it 
was  a  particular  horse  called  the  Charley,  when  he  knew  it 
was  not,  and  thereby  effected  an  exchange  of  it  for  other 
property,  the  court  held  this  to  be  a  sufficient  false  pretence, 
even  if  the  horse  were  as  good  and  as  valuable  as  the  Char- 
ley.2 

§  371.  In  a  Connecticut  case,  there  was  a  false  pretence  in 
the  nature  of  a  conspiracy.  By  an  arrangement  between  two 
defendants,  who  had  severaUy  property  they  wished  to  sell 
for  more  than  it  was  worth,  each  represented  to  a  different 
third  person,  that  he  desired  to  purchase  the  other's  property, 
and  requested  the  third  person  to  buy  it  in  his  own  name,  at 
a  sum  mentioned,  greatly  above  its  value,  promising  to  pur- 
chase it  of  him,  but  on  its  being  bought  refused  ;  and  this  was 
held  to  be  obtaining  money  by  false  pretences.^ 

§  372.  There  are  two  late  English  cases,  which  go  far  to 
establish  the  rule  of  morality  as  a  part  of  the  law  on  this 
subject.  In  one  of  them  it  appeared,  that  the  prisoner 
offered  a  chain  in  pledge  to  a  pawnbroker,  falsely  and  fraud- 
ulently affirming  it  to  be  of  silver,  while  in  truth  he  knew  it 
to  be,  not  of  silver,  but  of  a  metal  nearly  valueless.     And  the 

court  held,  that  this  was  a  sufficient  false  pretence.^     In  the 

- 

^  People  V.  Ha3rnes,  U  Wend.  546,  559. 

'  The  State  v.  Mills,  17  Maine,  211.  And  see  Reg.  t;.  Kenrick,  5  Q.  B. 
49,  1  Dav.  &  M.  208,  7  Jur.  848. 

»  The  State  v.  Rowley,  12  Conn.  101. 

*  Reg.  V.  Roebuck,  1  Dears.  &  B.  24,  36  £ng.  L.  &  Eq.  631,  7  Cox  C.  C. 
126.    The  conviction  was  in  &ct  for  an  attempt  only,  because  the  pawn- 
broker tested  the  metal,  relying  on  his  test  and  not  at  all  on  the  pretence. 
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other  case,  a  false  statement  conoerning  the  soundness  of  a 
horse,  which  the  prisoner  sold,  was  deemed  to  be  sufficient.^ 
Still  the  court  clings  to  the  idea,  that  the  intention  of  the 
statute  is  not  to  enforce  fully  the  rule  of  right  in  respect  to 
points  of  this  kind.  But  where  the  line  is  to  be  drawn  which 
separates  what  is  allowed  to  the  frailty  of  man  from  that 
which  the  statute  condemns,  we  have  no  means  at  present  of 
stating  with  any  exactness. 

§  373.  General  Caution.  In  leaving  this  branch  of  the 
sabject,  we  should  bear  in  mind,  that  the  foregoing  are  but 
iliustrations  of  false  pretences ;  and  that  they  assume  various 
other  forms. 


II.    What  mtist  concur  with  the  False  Pretence. 

§374.  How  far  the  Cheat  must  be  accomplished^  We  shaU, 
farther  on,  advert  to  the  matter  of  attempts,  in  connection 
with  this  subject  of  false  pretences.^  But,  aside  from  the  doc- 
trine there  to  be  stated,  and  aside  from  any  particular  phrase- 
ology of  a  statute,  the  rule  is,  that  the  fraud  intended  must 
be  accomplished,  in  order  to  constitute  the  complete  offence.^ 
Thus,  under  the  English  enactment  of  30  Geo.  2,  c.  24,  the 
crime  was  not  complete  until  the  money  was  actually  re- 
ceived.* But  under  the  New  York  statute  against  obtaining 
the  signature  of  any  person  to  a  written  instrument  by  false 
pretences,  the  oflfence  is  committed  when  the  instrument  is 
signed,  and  delivered  to  one  who  takes  it  with  the  intent 
to  cheat  or  defraud,  though  no  loss  or  injury  has  followed.^ 
Yet,  signing  is  not  alone  sufficient;  though  the  words  are, 


^  Beg.  r.  Keighley,  1  Dears,  k  B.  145.  Here,  also,  was  no  conviction,  be- 
caose  of  a  formal  defect. 
'  Post,  §  899. 

*  See  Vol.  T.  §  138;  Commonwealth  t?.  Drew,  19  Pick.  179. 

*  B«x  V.  Buttery,  cited  in  Pearson  t;.  McGowran,  5  D.  &  R  616,  8  B.  & 
C.  700. 

*  People  n.  Gennng,  11  Wend.  18 ;  People  v.  Gates,  13  Wend.  811,  820. 
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"  obtain  the  signature  of  any  person  to  any  written  instru- 
ment" There  must  be  also  averred  in  the  indictment,  and 
proved  at  the  trial,  "a  delivery,"  —  which  is  necessary  to  give 
to  the  writing  its  significance  and  effect.^ 

§  375.  Tlie  False  Pretence  mtist  be  the  Instrument  of  the- 
Cheat,  A  doctrine  often  adverted  to  is,  that,  supposing  a 
person  to  have  been  defrauded,  yet  if  the  false  pretence  did 
not  prevail  with  him,  but  something  else  did,  the  case  of  the 
defendant  is  not  within  the  statute.^  This  proposition  is 
plain;  but  observation  discloses,  that  generally  the  causes 
operating  on  the  mind  are  numerous  and  concurrent,  the 
false  pretence  acting  in  connection  with  other  influences. 
Under  such  circumstances,  there  are  various  analogies  in 
the  criminal  law^  whence  we  might  hold,  that  if  the  pre- 
tence had  any  absolute  and  discernible  operation  on  the 
mind,  it  would  be  sufficient,  however  many  other  motives 
were  impelling  it  in  the  same  direction.  Still  there  are, 
perhaps,  no  adjudications  on  this  subject  in  which  the  doc- 
trine is  laid  down  quite  so  broadly;  yet  all  maintain,  that 
the  pretence  need  not  have  been  the  only  inducement ;  and 
the  proposition  is  generally  stated  to  be,  that  if,  operating 
either  alone  or  with  other  causes,  it  had  a  controlling  influ- 
ence, and  so,  but  for  it,  the  person  to  whom  it  was  addressed 
would  not  have  yielded,  this  is  sufficient^ 


^  Fenton  v.  People,  4  Hill  N.  Y.  126.  And  see  People  v.  Gates,  13 
Wend.  811;  People  v.  Genung,  11  Wend.  18;*  People  v.  Gallowaj,  17 
Wend.  640. 

*  Commonwealth  o.  Davidson,  1  Cush.  88;  Commonwealth  r.  Drew,  19 
Pick.  179  ;  Rex  v.  Dale,  7  Car.  &  P.  852 ;  People  v.  Herrick,  18  Wend-  87; 
People  V.  Tompkins,  1  Parker,  224,  238 ;  Vol.  I.  §  817. 

*  Vol.  I.  §  249,  827,  866,  829-651. 

*  Commonwealth  v.  Drew,  19  Pick.  179;  People  v.  Haynes,  11  Wend. 
557,  14  Wend.  646 ;  People  v.  Herrick,  18  Wend.  87,  91 ;  Rex  v.  Witchcll, 
2  East  P.  C.  830 ;  Rex  v,  Eagleton,  Dears.  616.  In  Commonwealth  v.  Drew, 
Morton,  J.,  stated  the  true  doctrine  thus :  ^*  That  the  false  pretences,  mther 
with  or  without  the  cooperation  of  other  causes,  had  a  decisive  influence 
upon  the  mind  of  the  owner,  so  that,  without  their  weight,  he  would  not 
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§  376.  Pretence  must  be  Believed.  From  the  foregoing 
proposition  it  follows,  as  a  logical  conclasion,  that  the  false 
pretence  maitt  be  believed  by  the  person  to  lyhom  it  is  ad- 
dressed. Thus,  in  an  English  case,  the  prisoner  was  charged 
with  obtaining  a  filly  under  the  false  representations  of  being 
a  gentleman's  servant,  of  living  in  Brecon,  and  of  having 
bought  twenty  horses  in  the  Brecon  fair.  The  proof  was, 
that  he  made  these  representations,  which  were  false;  and 
ako  told  the  prosecutor,  that  he  would  meet  him  in  half  an 
hour  at  Cross  Keys,  and  pay  him.  And  the  prosecutor  tes- 
tified, that  he  parted  with  his  property  because  he  expected 
the  prisoner  would  do  in  respect  of  payment  as  agreed,  and 
not  because  he  believed  the  other  representations.  Where- 
upon Ck>ieridge,  J.,  ruled,  that  there  must  be  an  acquittal. 
"  The  question  for  you  to  consider,"  he  said  to  the  jury,  "  is, 
whether  the  prosecutor  parted  with  his  filly  by  reason  of  his 
having  believed  any  false  pretence  made  use  of  by  the  pris- 
oner."^ 

§  377.  Plans  to  Entrap.  How  the  proposition  of  the  last 
section  affects  cases  wherein  a  plan  has  been  laid  to  entrap  a 
person  into  the  commission  of  this  offence  —  a  matter  which, 
in  its  general  bearings,  was  discussed  in  the  previous  vol- 

have  parted  with  hia  property,"  p.  183.  In  People  v.  Haynes,  Chancellor 
Walworth  employed  much  the  same  language,  saying :  ^^  It  is  not  necessary 
to  constitate  the  offence  of  obtaining  goods  by  false  pretences,  that  the 
owner  should  have  been  induced  to  part  with  his  property  solely  and  entire- 
ly by  pretences  which  were  false ;  but  if  the  jury  are  satisfied  that  the  pre- 
tences proved  to  have  been  false  and  fraudulent  were  a  part  of  the  moving 
causes  which  induced  the  owner  to  part  with  his  property,  and  that  the  de- 
fendant would  not  have  obtained  the  goods,  if  the  false  pretences  had  not 
been  superadded  to  statements  which  may  have  been  true,  or  to  other  cir- 
cumstances having  a  partial  influence  upon  the  mind  of  the  owner,  they 
will  be  justified  in  finding  the  defendant  guilty  of  the  offence  charged,  with- 
in the  letter  as  well  as  within  the  spirit  of  the  statute  on  the  subject'*  p. 
555. 

^  Rex  V.  Dale,  7  Car.  &  P.  352.  And  see  People  v.  Herrick,  13  Wend. 
87 ;  People  v.  Stetson,  4  Barb.  151. 
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ume^  —  id  worthy  of  consideration.  We  have  not  autborities 
shedding  much  light  on  this  exact  point;  yet  the  doctrine 
has  been  laid  down  in  general  terms,  that  these  plans  do 
not  prevent  the  cheat  from  being  indictable,  yet  that  the 
mind  of  the  person  defrauded  must  have  been  influenced  by 
the  pretence.* 

§  378.  Folly  of  the  Person  cheated*  If  the  prosecutor  be- 
lieved the  pretence,  and  parted  with  his  property  relying  on 
it,  there  is  no  need  he  should  have  acted  in  the  transaction 
w^ith  ordinary  care  and  caution.^  This  seems  pretty  plainly 
to  be  the  better  doctrine,  though  cases  may  be  found  which 
hardly  sustain  it.  It  rests  on  the  same  general  principle  as 
the  analogous  proposition  stated  under  another  head,  in  a 
previous  section.*  The  objection  of  this  want  of  caution 
was  taken,  without  avail,  in  the  case  where  the  secretary  of 
an  Odd  Fellows'  lodge  told  a  member  he  owed  more  than  he 
did;*  in  that  of  the  defendant  pretending  to  be  the  payee 
mentioned  in  a  post-office  money  order,  yet  signing  his  real 
name;^  and  in  the  case  of  uttering  a  counterfeit  note,  as 
genuine,  though  on  its  face  it  would  have  been  good  for 
nothing  in  law  if  true  ;  Lawrence,  J.,  in  the  last  case  dissent- 
ing from  the  decision,  which  was  given  by  the  majority.^ 

§  379.  False  Pretence  after  Property  parted  with.  Another 
logical  conclusion  from  the  foregoing  propositions  is,  that,  if 
the  fraud  is  fully  effected  before  the  false  pretences  are  made, 


"  Vol.  I.  §  841-345. 

•  Rex  r.  Ady,  7  Car.  &  P.  140. 

•  Reg.  V.  Woolley,  1  Eng.  L.  &  Eq.  537,  1  Den.  C.  C.  659,  4  New  Sess. 
Cafl.  341,  Temp.  &  M.  279,  in  which  Earie,  J.,  obflerved:  ^It  was  once 
thought,  that  the  law  was  only  for  the  protection  of  the  strong  and  prudent. 
That  notion  has  ceased  to  preyail." 

•  Ante,  §  358,  359 ;  and  see  the  cases  cited  there. 

•  Ante,  §  863. 

•  Ante,  §  861. 

»  Ante,  §  368,  the  case  of  Rex  r.  Freeth,  Russ.  &  Ry.  127.  See  also  Reg- 
r.  Ball,  Car.  &  M.  249 ;  People  r.  WiUiams,  4  Hill,  N.  Y.  9. 
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they  cannot  be  deemed  the  cause  of  the  injury,  and  so  the 
offence  is  not  committed.  Therefore,  if,  after  the  delivery  of 
goods,  the  vendor  becomes  suspicious  of  the  solvertcy  of  the 
purchaser,  and  expresses  his  intention  to  reclaim  them; 
whereupon  the  latter  makes  the  false  pretences  charged 
against  him,  and  induces  the  other  to  relinquish  this  pur- 
pose ;  the  purchaser  is  not  an  offender  under  the  statute,  the 
sale  having  been  complete  before  the  pretences  were  made. 
And  though  the  right  of  stoppage  in  transitu  may  remain, 
the  rule  appears  to  be  the  same,  the  relinquishment  of  that 
right  not  being  deemed  a  parting  with  the  goods.  If  there 
is  a  sale  on  condition  subsequent,  and  a  delivery  thereupon, 
and  afterward  the  vendor  is  induced  by  false  pretences  to 
give  up  his  property  in  the  goods,  this  is  probably  within  the 
statute.^ 

§  380.  Debt^  collected  by  False  Pretence.  If  one  is  in- 
duced by  false  pretences  to  pay  a  debt  he  justly  owes,  no 
indictment  will  lie,  because  no  injury  is  done.^  And  where 
the  servant  of  a  creditor  went  to  the  debtor's  wife,  and  got 
from  her  two  sacks  of  malt,  saying  his  master  had  pur- 
chased them  of  her  husband,  which  was  false,  it  was  ruled, 
by  Coleridge,  J.,  on  an  indictment  against  the  servant,  that  if 
bis  object  was  not  to  defraud,  but  to  enable  his  master  to 
compel  payment  of  the  debt,  he  must  be  acquitted,^ 

§  381.  Money  in  Charity  by  False  Pretence.  The  New 
York  court  took  a  doubtful  step  further,  and  held,  that  where 
money  is  given  in  charity  to  a  person  soliciting  it  under  a 
false  pretence,  the  case  is  not  within  the  statute,  though 
within  its  words  ;  the  ground  being,  that  the  statute  is  for  the 
protection  of  trade  and  credit,  while  begging  needs  no  protec- 


*  People  V.  Haynes,  14  Wend.  646 ;  S.  C,  in  the  Supreme  Court,  11 
Wend.  557. 

•  Vol.  I.  §  817 ;  People  v.  Thomas,  3  Hill,  N.  Y.  169.    And  see  People  r. 
Genung,  11  Wend.  18. 

»  Rex  p.  Williams,  7  Car.  &  P.  354. 
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tion.^  A  contrary  doctrine  was  held  in  England  by  all  the 
judges;^  and  in  New  York  the  legislature  interposed,  and 
provided  that  the  statutes  should  apply  to  cases  where  the 
thing  obtained  is  "  for  any  alleged  charitable  or  benevolent 
purpose  whatsoever."  * 

§  382.  Where  the  Person  Cheated  does  Wrong  also.  An- 
other position  taken  by  some  New  York  judges  is,  that  where, 
if  the  false  pretences  were  true,  the  person  in  parting  with 
his  goods  would  be  guilty  of  a  crime,  such  pretences  cannot 
lay  the  foundation  of  a  prosecution  against  the  one  employ- 
ing them.  Therefore  they  detided,  on  demurrer,  that  an  in- 
dictment could  not  be  sustained  for  getting  a  watch  from  an 
individual,  on  the  false  representation  of  the  defendant  being  a 
constable,  and  having  a  warrant  from  a  justice  of  the  peace 
to  arrest  him  for  a  rape,  while  the  defendant  would  setUe 
the  matter  on  receiving  the  watch.  Said  Welles,  J. :  "  In  all 
the  numerous  reported  cases  under  the  English  and  American 
statutes,  I  have  not  found  one  which  was  held  to  be  within 
the  statute,  in  which  the  transaction  on  the  part  of  the  person 
injured  would  not  have  been  lawful  provided  the  representa- 
tions or  pretences  were  true,  nor  where  such  representations 
or  tokens,  if  true,  were  not  in  violation  of  law.  I  cannot 
believe  the  statute  was  designed  to  protect  any  but  inno- 
cent persons,  nor  those  who  appear  to  have  been  in  any  de- 
gree particeps  criminis  wifh  the  defendant"  * 

§  383.  On  the  other  hand,  the  Massacbus^s  court  appears 
to  have  directly  discarded  this  doctrine.     The  point  decided 


^  People  V.  Clougli,  17  Wend.  351.  It  was  said  also  in  this  case,  that  beg- 
ging is  a  crime  hj  statute  —  which  raises  another  point  See 'post,  §.382, 
383. 

*  Reg.  17.  Jones,  1  Eng.  L.  &  £q.  533, 1  Den.  C.  C.  551,  Temp.  &  M.  270. 
»  N.  T.  Stat  1851,  c.  144,  §  1, 

*  People  V,  Stetson,  4  Barb.  151.  And  see  People  r.  Clough,  17  Wend. 
351 ;  People  v.  Wibon,  6  Jdlins.  320 ;  ante,  §  381,  and  compare  with  ante, 
§380. 
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was,  that  a  defendant  cannot  set  up,  in  answer  to  an  indict- 
ment  of  this  nature,  any  wrongful  representation  of  the  person 
injorcd  concerning  the  goods  charged  in  the  indictment  to 
have  been  obtained  through  the  false  pretence.  *'  Supposing," 
said  Dewey,  J.f  "it  should  appear  that  [the  individual  de- 
frauded] had  also  violated  the  statute,  that  would  not  justify 
the  defendants.  If  the  other  party  has  also  subjected  himself 
to  a  prosecution  for  a  like  offence,  he  also  may  be  punished. 
This  would  be  much  better  than  that  both  should  escape 
punishment  because  each  deserved  it  equally."^  AnS  this 
Massachusetts  view  accords,  certainly,  with  the  general  spirit 
of  the  criminal  law ;  while  the  New  York  doctrine  appears  to 
be  an  attempt  to  introduce  a  well-known  principle  of  civil 
jurisprudence  into  a  system  of  laws  where  it  is  not  homo- 
geneous.^ 

§  384.  Previous  Confidence,  In  an  early  English  case  it 
was  claimed  by  the  defendant  that  the  statute  does  not  apply 
where  there  is  a  previous  confidence  between  the  parties ;  but 
the  court  overruled  the  point,  and  considered  that  if  the  false 
pretence  succeeded  it  w^as  enough.  Therefore  a  conviction 
was  held  to  be  right,  against  a  workman,  who,  in  the  service 
of  clothiers,  was  to  keep  an  account  of  the  number  of  shears- 
men  employed,  with  their  earnings  and  wages,  deliver  it 
weekly  in  writing  to  a  clerk,  and  receive  from  the  clerk  the 
amount  due  them  ;  the  false  pretence  being,  that  this  account 
contained  charges  for  more  work,  and  of  other  men,  than  the 
facts  justified,  whereby  he  got  a  larger  sum  than  was  his 
right^ 

§  385.  Tfie  Intent  to  Defraud.  Again,  there  must  be  an 
intent  to  defraudy^  —  a  proposition  which  grows  out  of  doc- 


^  Commonwealth  v.  Morrill,  8  Cush.  571. 
«  Vol.  I.  §  329,  880,  340,  341. 

*  Rex  V.  WitcheU,  2  East  P.  C.  830. 

*  Commonwealth  v.  Drew,  19  Pick.  179;  Reg.  v.  Bloomfield,  Car.  &  M. 
587. 
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trines  discussed  in  the  previoas  volume,'  —  although  the 
int'ent  may,  as  in  other  criminal  cases,  be  inferred  from  the 
act.^  And  tlie  false  pretences  must  have  been  used  for  the 
purpose  of  perpetrating  the  fraud.^  The  fraudulent  intent 
implies  a  knowledge  of  the  falsity  of  the  pretences ;  and  so 
an  indiclment  omitting  the  word  "knowingly,"  is,  in  Eng- 
land, held  to  be  bad,  though  it  pursues  the  exact  words  of 
the  present  statute,*  on  which  it  is  drawn,*  —  a  defect,  bow- 
ever,  cured  after  verdict  by  Stat.  7  Geo.  4,  c  64,  ^  21.  This 
statute  provides,  that  a  count  shall  after  verdict  be  sufficient 
if  it  describe  the  offence  in  the  words  of  the  enactment,^ 

^  386.  Whether  all  the  wrongful  Steps  in  the  Offence  must  be 
ag^ainst  the  same  Individual  Now,  here  are  three  distinct 
things ;  namely,  the  intent  to  defraud,  the  false  pretence 
made  with  that  intent,  and  the  fraud  accomplished.  And 
while  they  must  all  concur  to  constitute  a  case  under  the 
statute,  there  seems  to  be  no  necessity,  that,  as  a  universal 
rale,  they  should  operate  severally  against  the  same  person." 
With'out  the  aid  of  this  doctrine,  and  on  an  obvious  prin<^p]e, 


■  Vol.  L  5  226  et  seq. 

'  People  V.  Herrick,  13  Wend.  87.    And  see  Vol.  L  §  248,  513,  514. 

•  CommoQweatth  v.  Drew,  19  Pick.  179. 

*  Ante,  g  343. 

'  R^.  i>.  Henderson,  2  Moodf,  192;  Seg.  c.  Philpotls,  1  Car.  &  K.  112. 

■  Reg.  V.  Boven,  13  Q.  B.  790,  13  Jar.  1045.  This  ewe  even  casts  & 
doubt  over  llie  previous  decision!  as  to  the  fonn  of  the  indictment,  tbough 
not  as  to  the  proof  required  at  the  trial. 

<  In  Rex  K.  Lara,  2  LeBch,  4th  ed.  647,  2  East  P.  C.  819,  824,  S  T.  R. 
565,  it  appean  to  have  been  held,  that  an  indictment  for  a  fraud  at  com- 
mon law,  charging  the  false  pretence  to  have  been  made  to  one  peraoq, 
and  tbe  deceit  to  have  been  practised  on  a  different  person,  is  bad.  Con- 
cerning this  case,  Morton,  J.,  ratljng  in  the  Massachusetts  court,  oboerred : 
"  It  was  an  Old  Bailej  trial,  in  which,  according  to  tbe  report,  the  decision 
appears  to  have  been  made  by  the  jury,  rather  than  the  bench.  At  most  it 
was  a  hasty  ruling,  during  a  criminal  trial,  in  a  tribunal  more  remarkable 
for  its  promptitude  than  its  deliberation  in  such  trials ;  it  never  received  a 
revision,  and  is  not  entitled  to  much  reqiect"  Commonwealth  «.  Call,  21 
Pick.  615,  620. 
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of  frequent  application  in  the  law  of  larceny,  if,  at  the  trial, 
the  money  obtained  appears  not  to  have  belonged  to  the 
prosecutor,  but  only  to  have  been  in  his  custody  as  baileci 
there  may  still  be  a  conviction.^  Also  under  the  general  law 
of  agency,  a  false  pretence  to  the  agent,  especially  if  com- 
municated to  the  principal,  and  acted  on  by  him,  is  a  false 
pretence  to  the  principal.  ^  It  is  immaterial  whether  it 
passed  through  a  direct  or  a  circuitous  channel."  ^  But  aside 
from  these  propositions,  an  indictment  has  been  held  good 
which  averred,  that  the  defendant  made  Ihe  false  pretences  to 
one,  and  thereby  got  his  money,  with  intent  to  injure  another.' 

§  387.  Pretences  by  and  through  Agents,  From  the  propo- 
sitions mentioned  in  the  last  section,  and  from  other  princi- 
ples of  the  criminal  law,^  it  follows,  that  the  party  obtaining 
the  goods  or  other  thing  need  not  be  acting  on  his  own  ac- 
count, to  make  him  an  offender,  nor  need  he  expect  to  derive 
pecuniary  or  other  benefit  to  himself.^ 

§  388.  In  a  late  English  case,  the  doctrine  was  established, 
that,  where  one  makes  his  check^n  a  bank  in  which  he  has 
no  fond,  and  gets  it  cashed  by  a  third  person,  who  supposes 
it  to  be  good,  he  does  not  thereby  constitute  such  third  per- 
son his  agent  to  draw  the  check,  so  as  to  become  holden  for 
ad  attempted  cheat  by  a  false  pretence  in  the  place  at  which 
the  check  is  presented  for  payment.  Said  Lord  Campbell,  C. 
J.,  ^  I  think  this  would  not  have  been  an  obtaining  of  money 


*  Brittv.TheState,  9  Humph.  81. 

■  Commonwealth  w.  Call,  21  Pick.  515  ;  Commonwealth  r.  Harley,  7  Met 
462 ;  Vol.  L  §  82.    And  see  Thompson  v.  Rose,  16  Conn.  71. 

*  Commonwealth  r.  Call,  21  Pick.  515.  See  Reg.  v,  Kealey,  1  Eng.  L.  & 
Eq.  585,  2  Den.  C.  C.  68 ;  Reg.  ».  TuUy,  9  Car.  &  P.  227.  Where  a 
forged  request  for  the  delivery  of  goods  was  addressed  to  a  married  woman 
in  her  maiden  name,  it  was  held  that  the  party  uttering  it  might  be  con- 
victed on  an  indictment  chai^ng  the  intent  to  be  to  defraud  the  husband. 
Rex  V.  Carter,  7  Car.  &  P.  134. 

.*  See  VoL  L  §  264-269,  275. 

*  Comnion wealth  r.  Harley,  7  Met.  462. 
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within  the  meaning  of  the  act  of  Parliament,  which  contem- 
plates the  money  being  obtained  accordiiig  to  the  wish  and 
for  the  advantage,  or  at  all  events  to  gain  some  object,  of  the 
party  who  makes  the  false  pretence.  Here  it  was  not  to  gain 
any  object,  and  it  was  not  according  to  his  wish.  He  would 
derive  no  benefit  from  the  check  being  honored.  He  had 
obtained  his  full  object  in  St.  Petersburgh  [where  the  check 
was  cashed],  and  had  the  money  in  his  pocket,  and  it  would 
have  been  for  the  advantage  of  the  defendant  if  the  draft  had 
been  burnt  or  sent  to  the  bottom  of  the  sea.  The  statute 
was  intended  to  meet  a  failure  of  justice,  arising  from  the 
distinction  between  larceny  and  fraud."  And  Piatt,  B.,  ob- 
served :  "  It  cannot  be  said  that  a  party  who  presents  a 
check  for  his  own  benefit  is  the  agent  of  another  who  receives 
no  benefit  whatever."  ^ 

§  389.  Effect  of  a  Consideration  bein^  Paid,  In  another 
late  case,  the  defendant  undertook  to  maintain  the  doctrine, 
that  where  there  is  a  consideration  actually  paid,  for  the  thing 
got  by  the  false  pretence,  though  the  consideration  is  inade- 
quate, the  case  is  not  wit|§n  the  statute.  But  the  court  re- 
fused to  yield  to  this  proposition,  which  indeed  is  contrary  to 
the  entire  current  of  antecedent  adjudication.  The  case  was 
of  a  sale  of  bread,  and  "an  attempt,"  in  the  language  of 
Parke,  B.,  "  to  obtain  money  by  the  false  and  fraudulent  rep- 
resentation of  an  antecedent  fact,  namely,  that  a  greater  num- 
ber of  pounds  of  bread  had  been  delivered  than  had  been  act- 
ually delivered,  and  that  representation  made  with  a  view  of 
obtaining  as  many  sums  of  2d.  as  the  number  of  loaves  falsely 
pretended  to  have  been  furnished  amount  to."  And  the  con- 
viction of  the  defendant  for  an  indictable  attempt  to  cheat 
was  sustained.^ 


>  Reg.  i;.  Garrett,  Dears.  232,  241,  243,  22  Eng.  L.  &  Eq.  607,  6  Cox  C. 
C.  526,  24  Law  J,,  n.  s.,  M.  C.  116,  1  Jur.,  N.  8.,  466. 
*  Reg.  i\  Eagleton,  Dears.  515.     See  ante,  §  354,  363. 
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III.    Whai  Property  must  be  obtained 

§  390.  Upon  this  subject,  the  statutes  differ  considerably 
from  one  another,  while  none  of  them  are  so  broad  as  the 
common  law,  which  was  explained  under  the  head  of  cheats.^ 
The  practitioner  is  therefore  cautioned  to  look  carefully  at 
the  enactments  of  his  own  State,  as  they  affect  the  present 
point  The  meaning  of  some  of  the  words  in  them,  as  ju- 
dicially  expounded,  is  stated  in  our  previous  volume.*'' 

§  391.  In  all  cases  where  the  false  pretence  is  made  the 
basis  of  a  criminal  proceeding,  it  must  be  of  a  nature  to  im- 
part a  criminal  quality  to  the  act  of  employing  it.  Therefore 
where  the  facts  disclose  no  such  quedity,  the  case  cannot  be 
within  the  statutes,  whatever  effect  the  pretence  may  have 
had  on  the  person  to  whom  it  was  addressed.  Thus,  if  a 
defendant  should  obtain  in  this  way  a  mere  credit  in  account, 
the  case  would  not  be  within  the  statutes ;  because  no  harm 
would  be  done  thereby,  and  because  the  credit  is  a  mere  in- 
tangible thing  of  no  value.  The  act  would  be  like  a  lar- 
ceny of  an  account  written  on  a  substance  worthless  for  any 
other  purpose,  and  therefore  not  indictable.  Still  it  would 
constitute  a  criminal  attempt  to  get,  by  the  false  pretence, 
the  money  which  the  credit  may  ultimately  bring.^ 

§  392.  In  North  Carolina,  where  the  statute  has  the  words, 
"  money,  goods,  property,  or  other  thing  of  value,"  "  or  any 
bank-note,  check,  or  order  for  the  payment  of  money,"  etc., 
the  court,  looking  at  these  words  in  connection  with  other 
provisions,  decided,  that  cheating  by  false  pretences  stands 
on  the  same  ground  as  larceny,  and  that  so  nothing  can  be 
the  subject  of  it,  which  is  not  also  of  larceny  either  at  com- 


>  Ante,  §  183. 

'  And  see  the  notes,  ante,  §  84 2. 

'  Reg.  V.  Eagle  ton,  Dears.  515,  88  £ng.  Law  &  Eq.  540. 
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moii^law  or  under  statutes.     Therefore  the  false  pretence  act 
was  held  not  to  extend  to  a  conveyance  of  land.^ 

§  393.  Under  a  clause  against  obtaining  money,  it  is  no 
objection  that  the  money  wa»  asked  and  received  as  a  mere 
loan.^ 

§  394.  But  obviously,  under  such  a  clause,  the  obtaining 
of  a  contract  is  not  sufficient.  Yet  it  is  sufficient  that  the 
money  is  got  through  a  contract,  which  the  person  imposed 
upon  by  the  false  pretence  was  thus  induced  to  make.^  On 
the  other  hand,  we  have  already  seen,  that  getting  a  credit  in 
account  is  not  enough.  So,  where  the  party  obtained  from 
his  own  banker  such  credit,  by  drawing  a  bill  on  a  person 
upon  whom  he  had  no  right  to  draw,  and  which  had  no 
chance  of  being  paid,  —  even  though,  the.  English  judges 
held,  the  banker  consequently  did  pay  money  for  him  to  an 
extent  he  would  not  otherwise  have  done,  —  this  was  insuf- 
ficient. '^  The  prisoner  could  not  be  said  to  have  obtained 
any  specific  sum  on  the  bill,  all  that  was  obtained  was 
credit  on  account."  *  The  New  York  court  has  held,  that  pro- 
curing by  a  false  pretence  the  indorsement  of  a  promissory 
note  —  in  a  case  where  the  party  had  afterward  used  the  note 
for  his  own  benefit  —  was  within  the  statute,  which  employs 
the  words,  "  money,  goods,  chattels,  or  other  effects."  ^ 

§  395.  Besides  the  provision  against  getting  money,  goods, 
chattels^  and  the  like,  by  false  pretences,  there  is,  in  many  or 


'  The  State  v.  Burrows,  11  Ired.  477. 

•  Rex  V.  Crossley,  2  Moody  &  R  17,  2  Lewin,  164. 

•  Reg.  V.  Kcnriek,  6  Q.  B.  49,  1  Dav.  &  M.  208 ;  Reg.  r.  Abbott,  1  Den. 
C.  C.  278,  2  Car.  &  K.  630 ;  Reg.  v.  Dark,  1  Den.  C.  C.  276.  And  see 
People  V.  Herrick,  13  Wend.  87;  Reg.  v.  Adamaon,  1  Car.  &  K.  192,  2 
Moody,  286 ;  Reg.  v.  Eagleton,  Dears.  515,  83  Eng.  L.  &  £q.  540. 

•  Rex  V.  Wavell,  1  Moody,  224. 

•  People  V.  Stone,  9  Wend.  182,  190. 
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most  of  the  States,  a  clause  against  so  obtaining  the  signature 
of  a  person  to  any  written  instrument-^  In  New  York  it  was 
held,  that,  to  bring  a  case  within  the  statute  which  has  the 
words  "  obtain  the  signature  of  any  person  to  any  written  in- 
strument," the  instrument  must  be  of  such  a  character  as 
may  work  a  prejudice  to  the  property  of  the  person  affixing 
the  signature,  or  of  some  other  person.  And,  therefore, 
where  the  defendant  had  thus  got  his  wife's  name  to  a  deed 
of  land,  but  the  deed  was  not  acknowledged  by  her  before 
an  officer  qualified  to  take  acknowledgments  ;  and  under 
other  statutes  the  deed  of  a  married  woman  is,  before  ac- 
knowledgment, a  mere  nullity ;  the  court  held  the  offence  not 
committed.  "  If  the  defendant,"  said  the  judge,  «*  could  not 
have  been  convicted  of  forgery,  had  he  affixed  the  name  of 
his  wife  to  this  instrument  without  her  consent,  I  think  he 
should  not  have  been  convicted  pf  the  offence  of  obtaining 
her  signature  to  the  instrument  by  false  pretences."  ^ 


IV.    Concluding  Points. 

§  396.  Degree  of  the  Crime.  The  obtaining  of  property 
by  false  pretences  being  an  offence  only  under  the  statutes, 
and  nowhere  punishable  with  death,  is,  on  common  princi- 
ples, a  misdemeanor  and  not  a  felony.^  But  it  will  undoubt- 
edly be  found  to  be  a  felony  under  the  statutes  of  many  of 
the  States.*  The  practitioner  should  bear  this  matter  in 
mind,  and,  before  proceeding  in  a  case,  ascertain  to  which  of 
these  classes  it  belongs.     And  he  will  remember  the  princi- 


'  See  People  v,  Galloway,  17  Wend.  640;  People  v.  Stone,  9  Wend.  182 ; 
People  V.  Genung,  11  Wend.  18;  People  v.  Gates,  IS  Wend.  811;  Fenton 
V.  People,  4  Hill  N.  Y.  126;  The  State  r.  Layman,  8  Blackf.  830,  which 
see  for  a  construction  of  the  Indiana  statute  of  false  pretences ;  ante,  §  874. 

*  People  V,  Galloway,  1 7  Wend.  540,  opinion  by  Bronson,  J.  And  see 
People  V.  Gates,  18  Wend.  311.  ^ 

*  Vol.  I.  §  440-453. 

*  Vol.  I.  §  451,  452. 
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pies,  taught  in  the  previous  volume,^  concerning  procuring, 
aiding,  abetting,  and  the  like.^ 

§  397.  Locality.  As  to  the  place  in  which  the  offence  may 
be  charged  to  have  been  committed,  no  difficulty  arises  "where 
the  whole  transaction  was  in  one  county ;  and,  as  concerns  all 
circumstances,  the  matter  is  perhaps  sufficiently  •  discussed 
in  the  former  volume.^  A  few  points,  however,  may  be 
stated  here.  Where  the  false  pretences  were  contained 
in  a  begging  letter,  and  it  was  addressed  to  the  prose- 
cutor in  Middlesex,  requesting  him  to  put  into  the  Middlesex 
post-office  a  post-office  money-order,  to  be  forwarded  to  the 
prisoner's  address  in  Kent,  —  the  English  judges  held,  that 
the  venue  was  rightly  laid  in  Middlesex,  as  the  prisoner,  by 
directing  the  order  to  be  sent  by  post,  constituted  the 
postmaster  in  Middlesex  his  agent  to  receive  it  there  for 
him ;  so  that  it  was  in  law  received  by  the  prisoner  in 
Middlesex.^  And  it  is  a  general  doctrine,  that  this  of- 
fence may  be  committed  by  an  agent,  innocent  or  other- 
wise, in  a  locality  in  which  the  defendant  is  not  present  ]Ser- 
sonally.* 

§  398.  The  Punishment.  This  is  a  matter  generally  regu- 
lated by  statutes,  and  depending  on  principles  sufficiently 
considered  in  the  previous  valume.^ 


>  See  Vol.  I.  §  454-500. 

'  See  Commonwealth  v,  Harley,  7  Met  462;  Commonwealth  r.  Call^  21 
Pick.  515 ;  People  v.  Parish,  4  Denio,  153 ;  Reg.  v.  Moland,  2  Moody,  276 ; 
Cowen  V,  People,  14  111.  848. 

»  Vol.  I.  §  552  et  seq. 

*  Reg.  V.  Jones,  1  £ng.  L.  &  Eq.  533, 1  Den.  C.  C.  551,  Temp.  &  M.  270. 
See  Skiff  v.  People,  2  Parker,  139,  147 ;  R^.  v.  Leech,  Dears.  642,  36  £ng. 
L.  &  £q.  589. 

*  Reg.  V,  Garrett,  Dears.  232,  22  £ng.  L.  &  £q.  607,  6  Cox  C.  C.  526, 
^  Law  J.,  N.  8.,  M.  C.  116,  1  Jur.,  n.  s.,  406. 

*  Vol.  I.  §  619  et  seq.  As  to  Massachusetts,  see  Wilde  v.  Commonwealth, 
2  Met  408. 
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§  399.  Attempts,  According  to  doctrines  fully  discussed 
in  the  preceding  volume,^  an  attempt  to  commit  this  statu- 
tory offence  is,  though  it  fail,  indictable  as  a  common  law 
misdemeanor.  There  seems  to  be  little  inducement  to  prose- 
cute wrongdoers  in  cases  where  no  harm  has  actually,  been 
accomplished,  and  so  the  books  contain,  few  cases  of  indict- 
ments for  these  attempts;  Yet  the  English  courts  not  unfre- 
quently  of  late  have  sustained  such  indictments;  and  no 
question  can  arise  concerning  the  correctness  of  the  proceed- 
ing.* The  act  done  must  be  sufEciently  near  the  fraud  meant 
to  be  accomplished ;  ^  but  the  obtaining  of  a  credit  has  been 
held  to  be  in  close  enough  proximity  to  the  money  it  was  to 
bring,  to  constitute  the  criminal  attempt.*  We  have  seen,* 
that  this  doctrine  of  attempts  applies  also  to  cheats  at  com- 
mon law. 


»  Vol  L  §  510  et  acq. 

•  Reg.  V.  Ball,  Car.  &  M.  249 ;  Reg.  v,  Eagleton,  Dears.  515,  tS  Eng. 
L.  &%q.  540 ;  Reg.  v.  Roebuck,  1  Dean.  &  B.  24. 

•  Vol.  I.  §  520-524. 

\  Reg.  V.  Eagleton,  Dears.  515,  33  Eng.  L.  &  Eq.  540.    And  see  ante,  §  391. 

•  Ante,  §  139. 


FALSE  TOKEN.    See  Gh^t. 

FERRY.    See  Way. 

FIGHTING.    &c  Vol.  I.  §  396. 

FORCIBLE  ABDUCTION.    See  Abduction. 
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CHAPTER  XXXIIL 

FORCIBLE  ENTOT  AND  DETAINER.^ 

Sect.  400-402.  Introduction. 

'403-407.  The  old  English  Statutes. 

40^-414.  The  necessary  Ownerstiip,  Estate,  or  Possession. 

416-424.  What  Act  is  a  Forcible  Entry  or  Detainer. 

426.  The  BestitQtion  awarded  by  the  Court 

426,  427.  Concluding  Points. 

§  400.  In  the  previous  volume  was  brought  to  view  the 
leading  principle  which  governs  this  subject.*  A  forcible 
entry  is  an  entry  on  another's  real  estate,  of  a  nature  to  be 
the  subject  of  a  personal  occupation,  made  with  such  an  array 
of  force  as  to  create  terror  in  those  who  are  present  opposing. 
A  forcible  detainer  is  a  detaining  of  the  possession  of  an 
estate,  to  which  the  person  has  no  perfect  title,  by  force  of  the 
same  kind.  These  two  offences  are  identical  in  principle, 
and  are  always  contemplated  in  the  books  together.  We 
shall  in  the  following  sections  pursue  the  same  course. 

§  401.  According  to  some  writers,^  a  man  disseized  of  his 
lands  was  at  common  law  allowed  to  use  any  degree  of 
force  necessary  to  gain  possession.  But  this  proposition 
is  sustainable  only  in  civil  jurisprudence,  where  a  plain- 
tiff is  not  permitted  to  prevail  in  cases  wherein  he  is  him- 
self in  the  wrong.^    But  no  one  has  the  right,  at  common 


^  See  also  tit.  Forcible  Trespass. 

•  Vol.  I.  §  397-399. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  495 ;  4  Bl.  Com.  148. 

*  Vol.  L  §  329,  330,  840 ;  1  Gab.  Crim.  Law,  ^821 ;  Taunton  v,  Costar,  7 
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law,  to  enforce  a  claim,  however  just,  by  the  commission  of 
a  breach  of  public  order  and  tranquillity.  And  so  the  doc- 
trine is  now  established,  that  forcible  entry,  and,  in  some 
circumstances,  forcible  detainer,  are  indictable  crimes,  with- 
out regard  to  any  statute,  English  or  American.^ 

« 
§  402.  But  this  matter  has  furnished  a  considerable  field 
for  legislation,  both  in  England  and  the  United  States.  Let 
us  therefore  consider,  I.  The  Statutes  of  England,  enacted 
previous  to  the  Settlement  of  America.  Herein  we  shall 
not  enter  fully  into  a  discussion  of  the  principal  subject. 
We  shall  then  see,  IL  On  what  Property,  Estate,  or  Posses- 
sion, the  Offence  may  be  committed.  III.  By  what  Act 
committed.  IV.  The  Restitution  awarded  by  the  Court  V. 
Ck)ncluding  Points. 

L  The  old  English  Statutes. 

§  403.  The  earliest  of  these  enactments  is  Stat  5  Rich.  2, 
c.  7,  in  the  following  words :  '^  And  alse  the  king  defendeth, 
that  none  from  henceforth  make  any  entry  into  any  lands 
and  tenements,  but  in  case  where  entry  is  given  by  the  law; 
and,  in  such  case,  not  with  strong  hand  nor  with  multitude 
of  people,  but  only  in  peaceable  and  easy  manner.  And  if 
any  man  from  henceforth  do  to  the  contrary,  and  thereof  be 
duly  convict,  he  shall  be  punished  by  imprisonment  of  his 
body,  and  thereof  ransomed  at  the  king's  will."  This  is  the 
entire  statute ;  it  creates,  if  there  were  doubt  before,  a  misde- 
meanor.    There  appears  no  room  for  question  that  it  is  a 


T.  R.  4S1 ;  Turner  v.  Meymott,  1  Bing.  158.    And  see  Hyatt  v.  Wood,  4 
Johns.  150. 

*  VoL  I.  §  397;  Commonwealth  v.  Shattuck,  4  Cush.  141 ;  Rex  v.  Bake, 
3  Bur.  1731;  Henderson  v.  Commonwealth,  8  Grat  708;  The  State  t;. 
Speirin,  1  Brev.  119 ;  Butts  o.  Yoorhees,  1  Green,  N.  J.  13 ;  Rex  v.  Wilson, 
8  T.  R.  357;  Russ.  Crimes,  Grea.  £d.  302 ;  Newton  v.  Harland,  1  Man.  & 
G.  644 ;  Rex  v.  Wilson,  8  T.  R.  357 ;  The  State  v.  Wilson,  3  Misso.  125 ; 
The  State  v.  Morris,  3  Misso.,  127.  Que^f,  whether  this  is  an  indictable  offence 
In  Alabama,  Childress  v,  McGehee,  Minor,  131,  134. 
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part  of  the  common  law  of  this  country.^  But  the  reader 
observes,  that  it  applies  only  to  forcible  entries,  and  not  to 
forcible  detainers.  While  we  say  that  this  is  the  earliest  en- 
actment, we  may  mention,  of-  a  prior  date,  Stat.  2  Edw.  2, 
commonly  called  the  Statute  of  Northampton,  and  referred  to 
by  Hawkins  ]^  -yet  this  one  has  no  very  close  connection  with 
our  present  subject, 

404.  The  next  English  enactment,  which  it  is  important  to 
refer  to  here,  is  Stat  15  Rich.  2,  c.  2 ;  namely,  "  It  is  accorded 
and  assented,  that  the  ordinances  and  statutes,  made  and  not 
repealed,  of  them  that  make  entries  with  strong  hand  into 
lands  and  tenements  or  other  possessions  whatsoever,  and 
them  hold  with  force,  and  also  of  those  that  make  insurrec- 
tions, or  great  risings,  riots,  routs,  or  assemblies,  in  disturb- 
ance of  the  peace  or  of  the  common  law,  or  in  affray  of 
the  people,  shall  be  holden  and  kept  and  fully  executed; 
joined  to  the  same,  that  at  all  times  that  such  forcible  entry 
shall  be  made,  and  complaint  thereof  cometh  to  the  jus- 
tice of  the  peace,  o\  to  any  of  them,  that  the  same  jus- 
tices or  justice  take  sufficient  power  of  the  county,  and  go 
to  the  place  where  such  force  is  made ;  and  if  they  find  any 
that  hold  such  place  forcibly,  after  such  entry  made,  they  shall 
be  taken  and  put  in  the  next  gaol,  there  to  abide  convict, 
by  the  record  of  the  same  justices  or  justice,  until  they  have 
made  fine  and  ransom  to  the  king."  ^  The  reader  perceives, 
that  the  chief  effect  of  this  enactment  is  to  provide  for  a  sum- 
mary conviction  of  offenders,  taken  by  the  magistrate  on 
view.  It  is  of  a  date  to  be  common  law  with  us ;  it  was 
received  in  Maryland,*  and  Pennsylvania;^  and,  with  all  the 

*  Kilty  Report  of  Statutes,  222 ;  Harding's  ease,  1  GreenL  22.  The  Penn- 
sylvania Judges  seem  to  have  omitted  it,  I  presume  by  accident,  as  they 
mention  Stat  15  Rich.  2,  c.  2  (see  next  section),  among  the  acts  in  force. 
Report  of  Judges,  3  Binn.  595,  613,  614. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  496,  §  6. 

'  See,  for  some  expositions  of  this  statute,  1  Hawk.  F.  C.  Curw.  Ed.  p.  497. 

*  Kilty  Report  of  Statutes,  228.    • 

*  Report  of  Judges,  3  Binn.  595,  614. 
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other  acts  of  parliament  on  the  subject  of  forcible  entry  and 
detainer,  was  expressly  made  of  force  ^  in  South  Carolina.^ 
But  unquestionably  there  are  other  States  into  which  it  has 
not  come  ;  a  matter,  however,  depending  chiefly  on  questions 
of  local  jurisprudence.  The  process  of  summary  conviction 
is  itself  unknown  in  some  of  the  States.  Whether  the  en- 
actments mentioned  in  the  succeeding  sections  under  our 
present  subdivision  are  common  law  in  any  particular  State, 
is  a  question  which  each  practitioner,  in  the  absence  of  de- 
cisions of  the  courts,  will  determine  for  himself.^  No  particu- 
lar suggestions  can  aid  him  here ;  but  the  general  doctrines, 
by  which  this  matter  is  to  be  ascertained,  are  stated  else- 
where in  these  commentaries. 

§  405.  The  next  enactment  to  be  mentioned  is  Stat.  8 
Hen.  6,  c.  9,  which  is  more  voluminous  than  the  two  preced- 
ing acts.  It  was  intended  to  correct  some  defects  in  the  last 
act ;  "  as  "  says  Hawkins,  "  in  not  giving  any  remedy  against 
those  who  were  guilty  of  a  forcible  detainer  after  a  peaceful 
entry ;  nor  even  against  those  who  were  guilty  of  both  a  forci- 
ble entry  and  a  forcible  detainer,  if  they  were  removed  before 
the  coming  of  a  justice  of  the  peace ;  and  in  not  giving  the 
justices  of  the  peace  any  power  to  restore  the  party  injured 
by  such  force  to  his  possession."  ^  And  we  may  here  add,  that 
it  seems  to  have  been  the  first  statutory  provision  making 
forcible  detainers  indictable;  though  they  were  doubtless 
always  so  at  common  law.  The  more  important  parts  of 
this  statute  are  the  following :  "  That  from  henceforth  where 
any  doth  make  any  forcible  entry  in  lands  and  tenements  or 
other  possessions,  or  them  hold  forcibly,  after  complaint 
thereof  made  within  •  the  same  county  where  such  entry  is 
made,  to  the  justices  of  the  peace,  or  to  one  of  them,  by  the 
party  grieved,  that  the  justices  or  justice  so  warned,  within  a 

■ 

»  Vol.  I.  §  16. 

*  The  State  v.  Huntington,  8  Brev.  111. 

'  They  were  all  receiyed  in  Maryland.    EUty  Report  of  Statutes,  222, 
227,  286. 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  497. 
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convenient  time,  shall  cause,  or  one  of  them  shall  cause,  the 
said  statute  (that  is,  Stat  15  Rich.  2,  c.  2)  to  be  duly  exe- 
cuted." 

§  406.  It  (Stat.  8  Hen.  6,  c.  9)  further  provides,  that  the 
justices  or  either  of  them  "  shall  have  authority  and  power  to 
inquire  by  the  people  ^  of  the  same  county,  as  well  of  them 
that  make  such  forcible  entries  in  lands  and  tenements,  as  of 
them  which  the  same  hold  with  force."  It  then  introduces  a 
provision  for  the  restitution  of  the  premises  to  the  rightful 
possessor ;  thus,  "  And  if  it  be  found  before  any  of  them, 
that  any  doth  contrary  to  this  statute,  then  the  said  justices 
or  justice  shall  cause  to  reseize  the  lands  and  tenements  so 
entered  or  holden  as  afore,  and  shall  put  the  party  so  put 
out  in  full  possession  of  the  same  lands  and  tenements,  so 
entered  or  holden  as  before."  There  are  other  minor  provis- 
ions, not  necessary  to  be  repeated,  but  the  whole  closes  in  the 
following  words  :  "  Provided  always,  that  they  who  keep  their 
possessions  with  force,  in  any  lands  and  tenements,  whereof 
they  or  their  ancestors,  or  they  whose  estate  they  have  in 
such  lands  and  tenements,  have  continued  their  possessions 
in  the  same  by  three  years  or  more,  be  not  endamaged  by 
force  of  this  statute."  We  may  not  unprofitably  notice, 
that  the  phraseology  of  this  concluding  proviso  is  such  as  ex- 
cludes the  idea  of  its  having  repealed  any  anterior  doctrine  of 
the  common  or  statutory  law. 

§  407.  The  matter  of  the  restitution  of  possession  was 
put  on  a  more  exact  foundation  by  Stat.  31  Eliz.  c.  11 ;  de- 
claring, "  That  no  restitution  upon  any  indictment  of  forcible 
entry  or  holding  with  force,  be  made  to  any  person,  if  the 
person  so  indicted  hath  had'  the  occupation,  or  been  in  quiet 
possession,  for  the  space  of  three  whole  years  together,  next 


*  The  meaning  of  which  b,  that  they  may  proceed  by  indictment,  as  in 
other  cases  of  misdemeanor.  That  an  indictment  lies  nnder  this  statute, 
see  Rex  v.  Williams,  4  Man.  &  R.  471,  9  B.  &  C.  549 ;  Anonymous,  4  Ca 
4S  a ;  Anonymous,  2  Dy.  122  pL  24  ;  Rex  v.  Taylor,  7  Mod.  128. 
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before  the  day  of  such  indictment  so  found,  and  his  estate 
therein  not  ended ;  which  the  party  indicted  may  allege  for 
stay  of  restitution,  and  restitution  to  stay  till  that  be  tried,  if 
the  other  will  deny  or  traverse  the  same.  And  if  the  same 
allegation  be  tried  against  the  same  person  so  indicted,  he  is 
to  pay  such  costs  and  damages  to  the  other  party  as  shall  be 
assessed  by  the  judges  or  justices  before  whom  the  same 
shall  be  tried;  the  same  costs  and  damages  Ho  be  recovered 
and  levied  as  is  usual  for  costs  and  damages  contained  in 
judgments  upon  other  actions."^  And  Stat  21  Jac.  1,  c.  15 
removed  a  doubt  by  enacting,  that  the  power  to  give  restitu- 
tion should  apply  not  only  to  persons  having  the  fee,  etc., 
but  "  unto  tenants  for  term  of  years,  tenants  by  copy  of 
court  roll,  guardians  by  knight's  service,  tenants  by  elegit^ 
statute  merchant  and  staple."  ''^ 

XL    What  Ownership^  or  Estate,  or  Possession  is  necessary. 

§  408.  This  matter  may  be  contemplated  either  in  respect 
to  the  statutes,  or  as  it  stands  at  common  law.  The  com- 
mon law  doctrine  seems  to  be,  that  the  kind  of  property  in 
controversy  is  wholly  immaterial;  and,  therefore,  we  have 
the  common  law  offence  of  forcible  trespass,  which  will  be 
considered  in  the  next  chapter.  But  to  call  a  forcible  tres- 
pass to  personal  property  a  forcible  entry,  would  be  a  misuse 
of  terms,  though  the  statement  would  lead  to  no  error  in  a 
legal  view.  Under  the  statutes,  however ;  namely,  the  stat- 
utes of  England,  which  are  common  law  in  the  United 
States ;  the  property  must  be  real  estate.  And,  although 
nothing  in  their  direct  words  excludes  the  offence  from  being 
committed  in  respect  of  any  kind  of  real  property,  yet,  in  re- 
spect of  some  kinds,  and  probably  of  all  kinds  which,  are  not 
capable  of  being  personally  occupied,  there  is  an  impossibil- 
ity inherent  in  the  nature  of  the  case. 


»  See  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  498,  §  14. 
«  1  Hawk.  P.  C.  Curw.  Ed.  p.  499. 
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§  409.  Concerning  the  last  point,  Hawkins  says :  ^<  It 
seems  clear,  that  one  may  come  within  the  danger  by  a  force 
done  to  ecclesiastical  possessions,  as  chnrches,  vicarage- 
houses,  etc.,  as  much  as  if  the  same  were  done  to  any  tem- 
poral inheritance.  Also  it  hath  been  bolden  for  a  general 
rule,  that  one  may  be  indicted  for  a  forcible  entry  into  any 
such  incorporeal  hereditament  for  which  a  writ  of  entry  will 
lie  eitlier  by  the  common  law,  as  for  rent,  or  by  statute,  as  for 
tithes,  etc.  But  I  do  not  find  any  good  authority,  that  such 
an  indictment  will  lie  for  a  common  or  office ;  but  it  seems 
agreed,  that  an  indictment  for  forcible  detainer  lies  against 
any  one,  whether  he  be  the  terre-tenant  or  a  stranger,  who 
shall  forcibly  disturb  the  lawful  proprietor  in  the  enjoyment 
of  any  of  the  above-mentioned  possessions ;  as  by  violently 
resisting  a  lord  in  his  distress  for  a  rent,  or  by  menacing  a 
commoner  with  bodily  hurt,  if  he  dare  put  in  his  beasts  into 
the  common,  etc.  Yet  it  seems  clear,  that  no  one  can  come 
within  the  danger  of  these  statutes,  by  a  violence  offered  to 
another  in  respect  of  a  way,  or  such  like  easement,  which  is 
no  possession.  Also  it  seemeth,  that  a  man  cannot  be  con- 
victed upon  a  view,  by  force  of  15  Rich.  2,  of  a  forcible  de- 
tainer of  any  such  tenement  wherein  he  cannot  be  said  to 
have  made  a  precedent  forcible  entry,  because  that  statute 
gives  the  justices  a  jurisdiction  of  no  other  forcible  detainer 
but  what  follows  a  forcible  entry."  * 

§  410.  From  this  view  we  perceive,  that  the  entry  need  not 
be  into  a  dwelling-house.*  Yet  there  are  circumstances,  such 
as  the  house  being  occupied  by  persons  who  are  present,  and 
put  in  fear,^  under  which  it  will  be  indictable,  while  the  same 
things  done  upon  an  open  ground  would  not  be  so.^ 


»  1  Hawk.  P.  C.  Curw.  ed.  p.  602,  §  81. 
'  Rex  V,  NichoUs,  2  Keny.  512. 

*  The  State  v.  Fort,  4  Dev.  &  Bat  192. 

*  And  see  Benson  v.  Strode,  2  Show.  150 ;  Harding's  case,  1  (k^eenl.  22  ; 
The  State  v.  Tolever,  5  Ired.  452 ;  post,  §  415. 
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•  §  411.  A  leading  principle  in  these  cases,  the  reader  should 
remember,  is,  in  the  language  of  Lord  Kenyon,  "  that  no  one 
shall  with  force  and  violence  assert  his  own  title."  ^  There- 
fore, although  a  tenant  in  common  has  never  the  right  to 
resist  the  entry  of  his  cotenant  upon  the  estate ;  ^  yet  the  co- 
tenant  may  commit  the  offence  of  a  forcible  entry,  when  the 
teoaot  does  resist^  And  the  doctrine  seems  to  be,  that  a 
wife  may  be  guilty  of  this  offence  in  respect  of  premises  held 
by  her  husband.^ 

§  412.  Accordingly,  the  rule  of  the  common  law,  as  un- 
affected by  either  English  or  American  statutes,  is,  that  an 
indictment  for  a  forcible  entry  need  not  contain  any  alle- 
gation of  estate  or  interest  in  the  premises.  The  requisite 
is,  that  the  person  claiming  possession,  whether  by  right 
or  wrong,  should  be  in  actual  and  peaceable  possession.^ 
Yet  there  must  be,*  by  right  or  wrong,  a  possession  in  dis- 
tinction from  a  bare  custody;^  and  so  a  man  is  not  in- 
dictable for  a  forcible  entry  upon  premises  held  merely 
by  his  servant"^  The  same  rule  appears  also  to  apply  to 
indictments  under  Stat  5  Rich.  2,  o.  7,^  before  recited;^ 
while,  under  Stat.  8  Hen.  6,  c.  9,  the  indictment  must  state, 
says  Chitty,  ^Hhat  the  place  was  the  freehold  of  the  party 


*  R«x  r.  Wilflon,  8  T.  R.  857,  861. 

*  Commonwealth  «.  Lakeman,  4  Cush.  597. 

'  Bex  V.  Marrow,  Cas.  temp.  Hardw.  174,  Dublin  Ed.  164. 

*  Bex  V,  Smyth,  1  Moody  &,  B.  155,  5  Car.  &F.  201;  1  Buss.  Crimes, 
Grea.  ed.  807. 

*  Bex  V.  Wilson,  8  T.  B.  857 ;  Beaachamp  v.  Morris,  4  Bibb,  812 ;  The 
Slate  p.  Bennett,  4  Dev.  &  Bat  48;  The  State  v.  Spirrin,  1  Brev.  119; 
Commonwealth  v.  Keeper  of  Prison,  1  Ashm.  140 ;  People  v,  Leonard,  1 1 
Johns.  504 ;  The  State  v.  Pollok,  4  Ired.  805 ;  The  State  v.  Anders,  8^ 
Iredl5. 

*  Commonwealth  v.  Keeper  of  Prison,  1  Ashm.  140. 
'  The  State  v.  Curtis,  4  Dev.  &  Bat  222. 

'  8  Chit  Crim.  Law,  1186;  Harding's  case,  1  Greenl.  22. 
'  Ante,  §  404. 
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aggrieved;"*  or  state  some  other  interest  in  the  prosecutor.' 
But  on  principle  we  may  not  easily  see  how,  under  any  of 
these  statutes,  the  matter  can  be  otherwise  than  as  at  common 
law,  except  where  the  prosecutor  proposes  to  ask  for  a  judg* 
ment  of  restitution.  Where  he  does  so  propose,  clearly  the 
indictment,  both  on  principle  and  authority,  must  set  out  his 
title.^  According  to  a  New  Hampshire  decision,  let  us  ob- 
serve, a  complaint  in  this  State  for  a  forcible  entry  roust 
allege  that  the  complainant  was  seized  of  the  premises,  or 
possessed  of  them  for  a  term  of  years.  The  judge  said,  that 
on  the  authorities  ^  any  person  who  is  seized  of  land  in  fee  tor 
life,  or  possessed  thereof  for  a  term  of  years,  and  who  is  with 
strong  hand  and  armed  power  turned  out  of  possession,  or 
held  out  of  possession  in  the  same  manner,  may  have  this 
process.  It  is  of  no  importance  whether  the  seisin  be  by 
right  or  by  wrong,  or  whether  the  term  for  years  be  legal  or 
not.  But  there  is  no  doubt  that  the  complaint  must  allege 
that  the  complainant  was  seized  or  possessed  for  a  term  of 
years."* 

§  413.  As  to  Forcible  Detainer,  It  remains  to  consider 
under  what  circumstances  of  possession  or  ownership  a  man 
may  and  may  not  commit  the  offence  of  forcible  detainer. 
This  is  a  point  of  more  difficulty  than  the  other,  being  less 
illuminated  by  authority.  On  principle,  however,  no  one 
'  should  be  held  for  this  offence  merely  because  he  defends  by 
force  a  peaceable  possession,  indefeasible,  of  any  estate  to 
which  another  has  no  real  claim.  And  if  a  party  should 
mistake  the  facts  and  honestly  suppose,  as  a  question  of  fact 


>  2  Chit  Crim.  Law,  1186 ;  Rex  v.  Taylor,  7  Mod.  123. 
•   ■  Rex  w.  Wilson,  8  T  R.  857. 

'  Torrence  v.  Commonwealth,  9  Barr,  184 ;  The  State  o.  Bennett,  4  Der. 
&  Bat  48 ;  The  State  v.  Andera,  8  Ired.  15 ;  Respublica  v,  Campbell,  1 
Dall.  854 ;  The  State  v.  Butler,  Cam.  &  Norw.  881 ;  Vanpool  v.  Common- 
wealth, 1  Harris,  Fa.  891.    And  see  Rex  v.  Williams,  9  B.  &  C.  549. 

*  The  State  v,  Pearson,  2  N.p^H.  550,  opinion  by  Richardson,  C.  J. 
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in  distinction  from  a  question  of  law,  that  he  was  occupying 
this  position,  he  would  stand  on  the  same  ground,  according 
to  a  doctrine  illustrated  in  our  previous  volume,^  as  if  the 
truth  were  what  he  believed  it  to  be.  And  probably  the 
law^  will  be  found,  on  examination,  to  be  exactiy  as  thus 
stated.^ 

§  414.  The  word  detainer  itself  implies  a  prevjpus  entry 
of  the  party  detaining,  which  indeed  may  have  been  peacea* 
ble ;  or  else  a  right  to  enter  in  the  person  against  whom  the 
premises  are  detained.^  And  Russell  defines  forcible  detainer 
to  be,  "where  a  man,  who  enters  peaceably,  afterwards  detains 
his  possession  by  force."*  And  adds:  "This  doctrine  will 
apply  to  a  lessee,  who,  after  the  end  of  his  term,  keeps  arms 
in  his  house  to  oppose  the  entry  of  the  lessor,  though  no  one 
attempt  an  entry ;  or  to  a  lessee  at  will  detaining  with  force 
after  the  will  is  determined;^  and  it  will  apply  in  like  man- 
ner to  a  detaining  with  force  by  a  mortgagor  after  the  mort- 
gage is  forfeited,  or  by  the  feoffee  of  a  disseizor  after  entry  or 
claim  by  the  disseizee.  And  a  lessee  resisting  with  force  a 
distress  for  rent,  or  forestalling  or  rescuing  the  distress,  will 
also  be  guilty  of  this  offence."®  Plainly,  if  a  man  enters 
by  stratagem,  and  then  retains  possession  by  force,  he  com- 
mits a  forcible  detainer ;  and  it  is  even  laid  down  that  this 

^  YoL  I.  §  242.  And  see  other  sections  in  this  connection.  See  Faris  v. 
The  State,  8  Ohio,  k.  s.,  159. 

*  See  also  Vol.  I.  §  397 ;  Harrington  v.  People,  6  Barb.  607 ;  The  State  v. 
Elliot,  11  N.  H.  540. 

•  The  words  of  the  Connecticut  statute  are,  "  shall  make  forcible  entry, 
etc.,  and  with  strong  hand  shall  detain  the  same ;  or,  having  made  a  peacea- 
ble entry  without  the  consent  of  the  actual  possessor,  shall  hold  and  det^n 
the  same  with  force  and  strong  hand,"  etc. ;  and  the  court  has  held,  that 
to  sustain  under  this  statute  a  complaint  for  a  forcible  detainer  of  land  after 
a  peaceable  entry,  there  must  be  an  allegation  in  it,  that  the  complainant 
was  in  actual  possession  when  the  defendant  entered.  Phelps  v.  Baldwin, 
1 7  Conn.  209. 

«  1  Buss.  Crimes,  Grea.  Ed.  310.    And  see  ante,  §  409. 

*  See  Parke,  J.,  in  Rex  v,  Oakley,  4  B.  &  Ad.  307. 

•  Com.  Dig.  tit  Forcible  Entry,  etc.,  (B)  1. 
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will  be  regarded  as  a  forcible  entry .^  The  North  Carolina 
court  has  held,  that  forcible  detainer  is  not  indictable  at  com- 
mon law  where  the  entry  was  peaceable  and  lawful,^ — a 
proposition,  probably,  which  states  the  doctrine  too  narrowly, 
though  well  enough  as  a  general  enunciation.  We  have  seen^ 
what  forcible  detainers  were  excepted  out  of  the  operation  of 
Stat.  8  Hen.  6,  c.  9,  confirmed  by  Stat  31  Eliz.  c.  11.* 


IIL    What  Act  is  a  Forcible  Entry  or  Detainer. 

§  415.  This  branch  of  our  subject  is  one  on  which  we 
shall  find  difficulty  in  laying  down  exact  rules,  or  directing 
to  adjudications  which  appear  to  have  opened  a  clear  or  ex- 
pansive view  of  the  question.  Let  us  remember,  that  this 
offence  depends  on  a  variety  and  complication  of  legal  prin- 
ciples, operating  not  always  uniformly  in  the  cases  adjudged. 
We  have  in  this  compound,  first,  the  doctrine  of  breach  of 
the  peace,  in  the  nature  of  assault ;  ^  then,  the  doctrine  of 
breach  of  the  peace  by  combination  of  numbers,  such  as 
constitutes  riot ;  ®  then,  the  doctrine  that  people  are  liable  to 
grow  excited  over  quarrels  concerning  their  own  interests, 
which  last  is  the  peculiar  one  governing  this  offence,  but  in 
actual  development  is  always  found  more  or  less  connected 
with  the  former  two.  While  these  three  ingredients,  for 
such  we  may  call  them,  mix  not  equally  in  the  cases,  they  are 
also  subjected  to  the  action  of  what  may  be  termed  outside 
influences:  as,  whether  the  place  be  inhabited  or  not;^ 
whether  the  party  acting  has  a  clear  and  just  claim,  or  one 
but  feignedly  so ;  whether  the  possession  is  of  long  standing 

1  Rurt  V.  The  State,  S  Brev.  413 ;  post,  §  419. 

*  The  State  v.  Godsej,  13  Ired.  349. 

*  Ante,  §  406. 

*  Ante,  §  407. 

*  See  The  State  v.  Batchelder,  5  N.  H.  549 ;  Commonwealth  v.  Taylor,  5 
Binn.  277. 

*  See  Rex  v.  Stroude,  2  Show.  150 ;  Rex  v.  Wyvill,  7  Mod.  286 ;  Hender- 
son V.  Commonwealth,  8  Grat  708;  The  State  v.  Wilson,  8  Miaso.  125. 

'  See  ante,  §  410. 
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and  entirely  nndistarbed,  or  is  recent  and  not  fully  acknowl- 
edged by  the  other  party.  Indeed  we  should  find  it  impos- 
sible to  enumerate  all  the  circumstances  of  this  general  nature, 
which  might  more  or  less  vary  the  result  Still  there  are 
developed  in  the  decisions  some  principles  to  which  we 
shall  find  it  not  unwise  to  refer. 

§  416.  One  principle  is,  that  the  act  must  in  all  cases 
exceed  a  mere  trespass.^  Another  is,  that  combined  numbers, 
striking  terror,  sometimes  supply  the  place  of  force,  so  that 
no  actual  force  need  be  employed.  Three  persons  have  been 
held  to  be  sufficient  within  this  rule.^  Yet,  on  the  other 
hand,  the  offence  may  be  committed  by  one  person  only, 
who,  however,  must  ordinarily  employ  actual  force,  in  dis- 
tinction from  this  constructive  force.^  And  the  general  idea 
is,  that  there  must  be  such  violence  used,  or  such  an  array  of 
numbers,  or  such  language  employed,  as  to  create,  in  the 
minds  of  the  persons  opposing,  apprehension  of  bodily  harm, 
or  breach  of  the  peace,  if  they  do  not  yield  up  the  possession 
or  claim  of  possession.^  This  applies  to  cases  in  which  there 
13  sonae  person  present  to  resist ;  for  pretty  clearly  there  may 
be  a  forcible  entry  into  a  dwelling-house,  and  possibly  into 
other  estate,  which  will  be  indictable  though  no  such  person 
is  present®  Yet  evidently  the  doctrines  applicable  under  such 
circumstances  differ  considerably  from  those  which  govern 
forcible  entries  in  the  face  of  the  occupant* 


»  Vol.  I.  §  899 ;  Rex  v,  Smyth,  6  Car.  &  P.  201,  1  Moody  &  R.  155 ;  Rex 
V.  Bake,  3  Bar.  1781 ;  Re^.  v.  Newlands,  4  Jar.  822  ;  Rex  v-  Deacon,  Ryan 
k  Moody  N.  P.  27  ;  The  State  v.  Tolever,  5  Ired.  452. 

*  Vol.  I.  §  899;  The  Stete  v.  Fisher,  1  Dev.  504 ;  The  State  t;.  Pollok,  4 
Ired.  305  ;  The  State  v.  Armfield,  5  Ired.  207. 

*  Rurt  V.  The  State,  3  Brev.  418  ;  The  State  ».  Pollok,  4  Ired.  805. 

*  Commonwealth  v,  Shattuck,  4  Cash.  141 ;  The  State  v.  Pollok,  4  Ired. 
805 ;  Rex  v.  Smyth,  5  Car.  &  P.  201,  1  Moody  &  R.  155 ;  Milner  v.  Mac- 
lean, 2  Car.  &  P.  1 7 ;  The  State  v.  Cargill,  2  Brev.  445  ;  Butts  v.  Voorhees, 
1  Green  N.  J.  18. 

*  See  post,  §  419, 421 ;  ante,  §  410. 

*  See  The  State  t^.  Fort,  4  Dev.  &  Bat  192 ;  The  State  v,  Bennett,  4  Dev. 
k  Bat  43. 
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§  417.  The  old  books  contain  much  that  is  law  under  some 
circumstances,  and  not  under  others  ;  owing,  uodouMedlyi  to 
thB  authors'  not  taking  into,  consideration  the  distinctions 
stated,  by  us  two  sections  back.^  And  while,  on  the  one 
hand,  the  matter  of  these  books  is  not  to  be  disregarded,  yet, 
on  the  other  hand,  we  have  not  safficient  adjudications  to 
enable  a  modern  writer  to  state  the  limitations  of  doctrines 
as  authoritatively  as  is  required  of  him  in  this  age  of  rever- 
ence for  musty  antiquity.  Let  us,  therefore,  set  dowTi  the 
points  collected  by  Mr.  Gabbett,  in  his  own  words,  attended 
by  his  own  references  to  authorities.     He  says  :  *  — 

§  418.  "  WTiat  Acts  of  Violence  or  Terror  constitute  a 
Forcible  Entry  within  the  meaning  of  the  StcUutes.  An 
entry,  to  be  forcible  within  the  meaning  of  these  statutes, 
must  be  accompanied  with  some  circumstances  of  actual  vio- 
lence or  terror ;  and  therefore  an  entry  which  hath  no  other 
force  than  such  as  is  implied  by  the  law  in  every  trespass 
whatsoever,  is  not  within  these  statutes.^  The  entry  may  be 
said  to  be  forcible,  not  only  in  respect  of  the  .violence  actual- 
ly done  to  the  person  of  a  man,  as  by  beating  him  if  he 
refuse  to  relinquish  his  possession,  but  also  in  respect  of  any 
other  violence  in  the  manner  of  the  entry;  as  by  breaking 
open  the  doors  of  a  house,  whether  any  person  be  in  it  at  the 
same  time  or  not,  especially  if  it  be  a  dwelling-house.^  And 
wherever  a  man,  either  by  his  behavior  or  speech  at  the  time 
•of  his  entry,  gives  those  who  are  in  possession  of  the  tene- 
ment which  he  claims,  just  cause  to  fear  that  he  will  do  them 
.some  bodily  hurt  if  they  will  not  give  way  to  him,  whether 
he  cause  such  a  terror  by  carrying  with  him  an  unusual  nam- 
ber  of  servants,  or  by  arming  himself  in  such  a  manner  as 
plainly  intimates  a  design  to  back  his  pretensions  by  force  ; 


'  Ante,  §  415. 

*  1  Gab.  Crim.  Law,  324-326. 

*  Lamb.  133,  4 ;  Dalt  c.  125,  p.  297 ;  1  Hawk.  c.  28,  §  25,  p.  500,  1. 

*  1  Hawk.  c.  28,  §  26,  p.  601. 
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or  by  actuaUy  threatening  to  kill,  maim,  or  beat  those  who 
shall  cootinae  in  possession ;  or  by  giving  out  such  speeches 
as  plainly  imply  a  purpose  of  using  force  against  those  who 
shall  make  any  resistance ;  these  are  all  such  circumstances 
of  terror,  as  that,  in  respect  of  them,  an  entry  may  be  deemed 
forcible.^  And  the  tenor  may  also  be  excited,  and  the  forci- 
ble entry  made,  by  a  single  person.'  But  it  seemeth  that  no 
entry  shall  be  adjudged  forcible  from  any  threatening  to  spoil 
another's  goods,  or  to  destroy  his  cattle,  or  to  do  him  any 
other  such  like  damage  which  is  not  personal.^  And,  not- 
withstanding some  opinions  to  the  contrary,^  an  entry  into  a 
house  through  a  window,  or  by  drawing  a  latch,  or  opening  a 
door  with  a  key,  cannot  bring  a  man  within  the  meaning  of 
theae  statutes,  which  speak  of  entries  with  strong  hand,  or 
multitude  of  people.^  But  though  a  man  enter  peaceably, 
yet  if  be  turn  the  party  out  of  possession  by  force,  or  frighten 
him  out  of  his  possession  by  threats,  it  is  a  forcible  entry .^ 

§  419.  "  Tlte  Force  need  not  be  upon  the  Land^  etc^  nor  in 
the  very  Act  of  the  Entrp.  And  it  seems  that  it  is  neither 
necessary  that  the  force  should  be  actually  done  upon  the 
land,  etc.,  or  in  the  very  act  of  the  entry ;  for  if  oi^e  find  a 
maa  out  of  his  house,  and  forcibly  withhold  him  from  return- 
ing to  it,  though  said  person  take  peaceable  possession  there- 
of ia  the  party's  absence,  this  would  amount  to  a  forcible 
entry,  because  the  force  is  used  or  employed  in  such  case  with 
an  immediate  intent  to  make  the  entry,  and  to  prevent  any 
opposition  to  it,  and  cannot  therefore  be  properly  separated 
from  such  entry ;  and  it  is  no  objection  that  the  violence  is 
not  to  the  house,  but  to  the  person  only.^ 


»  1  Hawk.  c.  28,  §  27. 

'  Lamb.  85 ;  1  Hawk.  c.  28,  §  29,  p.  502. 

'  Dalt  c.  126,  §  4 ;  1  Hawk.  c.  28,  §  28,  p.  502. 

*  Noy,  136,  7. 

»  8  Bac.  Ab.  Forcible  Entry,  (B) ;  1  Hawk.  c.  28,  §  26,  p.  601. 

•  DalL  c.  126,  p.  299;  8  Bac.  Ab.  ForcibU  Entry,  (B). 
'  1  Hawk.  c.  28,  §  26,  p.  501. 
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§  420.  '^  A  Claim  of  the  Lands  is  essential  to  accompang 
the  Violence  or  Terror.  Besides  such  circumstances  of  vio- 
lence or  terror  as  are  above  mentioned,  the  entry  must  also 
be  accompanied  with  a  claim  of  the  lands,  etc.,  so  entered 
upon ;  for  it  is  obvious,  that  if  one  who  pretends  a  title  to 
lands  barely  go  over  them,  either  with  or  without  a  number 
of  attendants,  armed  or  unarmed,  in  his  way  to  the  church  or 
market,  or  for  such  like  purpose,  without  doing  any  act  which, 
expressly  or  impliedly,  amounts  to  a  claim  of  such  lands,  he 
cannot  be  said  to  make  an  entry  thereinto  within  the  mean- 
ing of  these  statutes.^  But  no  one  can  be  in  danger  of  those 
statutes  by  entering  with  force  into  a  tenement  whereof  be 
himself  had  the  sole  and  lawful  possession,  both  at  and  be- 
fore the  time  of  such  entry ;  as  by  breaking  open  the  door  of 
his  own  dwelling-house,  or  of  a  castle  which  is  his  own 
inheritance,  but  forcibly  detained  from  him  by  one  who  claims 
the  bare  custody  of  it.^ 

§  421.  "  The  Person  whose  Possession  is  entered  upon  need 
not  be  upon  the  Lands,  etc.  And  it  is  also  to  be  observed, 
that,  when  a  claim  is  made,  it  is  not  necessary  that  the  per- 
son who^e  possession  is  so  entered  upon  shall  be  upon  the 
lands,  etc.,  at  the  time ;  for  there  may  be  a  forcible  entry 
where  any  person's  wife,  children,  or  servants  are  upon  the 
lands  to  preserve  the  possession ;  because  whatsoever  a  man 
does  by  his  agents  is  his  own  act ;  but  his  cattle  being  upon 
the  ground,  do  not  preserve  his  possession.^  But  if  an  actual 
claim  of  the  lands,  etc.,  be  made  with  any  circumstances  of 
force  or  terror,  it  will  amount  to  a  forcible  entry,  whether  his 
adversary  actually  quit  his  possession  or  not;^  and  if  a  man 
enters  with  force  to  distrain  for  rent,  this  is  equally  a  forcible 
entry  ;  because  though  he  does  not  claim  the  land  itseU^  yet 


1  Dalt  c.  126,  §  3 ;  1  Hawk.  c.  28,  §  20,  p.  500. 

•  1  Hawk.  c.  28,  §  82,  p.  608. 

»  8  Bac.  Ab.  Forcible  Entry  (B). 

*  1  Hawk.  c.  28,  §21,  p.  500. 
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he  claims  a  right  and  title  out  of  it,  which  by  theee  statutes 
he  is  forbid  to  exert  by  force.^ 

§  422.  "  When  the  Offence  shall  be  deemed  Joint ;  when 
Several.  As  to  the  cooperation  which  is  required  to  make 
others  partieeps  criminisj  the  law  is,  that  if  several  come  in 
company,  where  their  entry  is  not  lawful,  and  all  of  them, 
except  one,  enter  in  a  peaceable  manner,  and  that  one,  only, 
use  force,  it  is  a  forcible  entry  in  them  all ;  and  in  such  case 
all  who  accompany  him  will  be  guilty  of  the  forcible  entry, 
and  be  deemed  to  enter  with  him,  whether  they  actuaUy 
come  apon  the  lands  or  not ;  but  it  is  otherwise  where  one  of 
them  has  a  right  of  entry ;  for  then  they  only  come  to  do  a 
lawful  act,  and  therefore  it  is  the  force  only  of  him  who  used 
it'  And  if  divers  enter  by  force  to  the  use  of  another,  but 
without  his  knowledge  or  privity,  if  he  afterwards  agrees  to 
it,  though  such  subsequent  agreement  thereto  will  make  him 
a  disseizor,  yet  he  shall  not  be  adjudged  to  nfake  a  forcible 
entry  within  these  statutes ;  because  he  no  way  concurred  in, 
nor  promoted  the  force.^ 

§  423.  ^  What  constitutes  a  Forcible  Detainer^  and  who  shall 
be  said  to  be  Guilty  of  it.  The  same  circumstances  of  vio- 
lence or  terror  which  will  make  an  entry  forcible,  will  make  a 
deluier  forcible  also.  Whoever,  therefore,  having  a  defeas- 
iblAltle,  (as  a  lessee  after  his  term  ia  expired,)  keeps  in  his 
house  an  unusual  number  of  people,  or  unusual  weapons,  or 
tbeatens  to  do  some  bodily  hurt  to  the  former  possessor,  or 
person  claiming  a  right  of  entry  thereto,  if  he  dare  return ; 
or  keeps  possession  of  house  or  land  with  such  circumstances 
of  terror  or  show  of  force  as  are  calculated  to  deter  the  right- 
ful owner  from  resuming  his  possession,  shall  be  adjudged 


»  3  Bac.  Ab.  Forcible  Entry  (B). 

•  Ibid. 

*  Cromp.  69 ;  Dalt  77 ;  1  Hawk.  c.  28,  §  24,  p.  500. 
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guilty  of  a  forcible  detainer,  though  no  attempt  be  made  to 
reenter.^  It  seems,  however^  that  a  man  ought  not  to  be 
adjudged  guilty  of  this  offence,  for  barely  refusing  to  go  out 
of  a  house,  and  continuing  therein  in  despite  of  another;  as 
if  a  lessee  at  will,  after  the  determination  of  the  will,  denies 
possession  to  the  lessor  when  he  demands  it,  or  shuts  the 
door  against  the  lessor  when  he  would  enter.*  But  if  a  man 
shuts  his  doors  against  a  justice  of  peace  coming  to  view  the 
force,  and  obstinately  refuses  to  let  him  come  in ;  or  if  one 
place  men  at  a  distance  from  the  house  in  order  to  assault 
any  one  who  shall  attempt  to  make  an  entry  into  it,  he  shall, 
in  either  case,  as  it  seems,  be  guilty  of  a  forcible  detainer.® 
And  it  is  at  least  equally  clear,  that  though  a  man  shall  have 
been  in  possession  for  a  great  length  of  time  by  a  defeasible 
title,  yet  if  such  wrongful  possessor  still  continue  his  occu- 
pation, with  force  and  arms,  after  a  claim  made  by  another, 
who  hath  a  right  of  entry  thereunto,  he  shall  be  punishable 
for  a  forcible  Aitry  and  detainer  against  the  purport  of  these 
statutes ;  because  all  the  estate  whereof  he  was  seized  before 
such  claim,  was  defeated  by  it ;  and  his  continuance  in  his 
possession  afterwards  amounted,  in  judgment  of  law,  to  a 
new  entry  or  disseisin."  * 

§  424.  The  facts  of  a  North  Carolina  case  were,  that  a  per- 
son bought  a  house,  and  a  shed  connected  with  the  house  j^ut 
in  a  tenant,  and  failed  to  pay  the  purchase-money.  The  o\)Aer 
then  sold  it  to  another  person,  who  was  admitted  by  the 
tenant  of  the  first  purchaser  into  the  main  part  of  the  house. 
But  the  first  purchaser  had  himself  locked  the  shed ;  and  so 
the  second,  on  being  admitted,  broke  it  open.     Whereupon 


^  Cromp.  70,  b\  Lamb.  145;  Dalt  c.  126,  §4;  Shirton's  case,  Cro.  Jac. 
199 ;  1  Hawk.  c.  28,  §  SO,  p.  502. 

•  Ibid. 
«  Ibid. 

*  Co.  Lit  256,  7 ;  Cromp.  69,  h ;  Lamb.  160, 1 ;  Dalt  c.  128,  §  2 ;  1  Hawk. 
C.  28,  §  34,  p.  503. 
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the  court  held  that  this  breaking  open  of  the  shed  was  no 
forcible  entry  into  it ;  because  the  possession,  peaceably  taken, 
of  the  main  house,  carried  with  it  in  law  the  possession  of  all 
the  rest,  which  was  parcel  thereof,  even  of  the  closed  shed.^ 


IV.    The  Restitution  awarded  by  the  Court. 

§  425.  This  is  so  far  a  matter  of  civil  jurisprudence,  aris- 
ing in  a  criminal  case,  that,  being  local  also  to  particular 
States,  ^^e  shall  not  do  wisely  to  occupy  with  it  much  space. 
The  leading  i^ctrine  is,  that  a  complainant  is  not  entitled,  as 
of  course,  to  this  judgment  of  restitution,  even  though  a  con- 
viction of  the  defendant  is  obtained.  He  must  show,  primd 
facie^  a  right  of  possession.^  And  there  are,  in  most  of  the 
States,  statutes  for  gaining  possession,  by  summary  process 
in  the  nature  of  a  civil  proceeding,  of  premises  WTongfuUy 
withheld,  which  statutes  practically  take  the  place  of  this 
jadgtuent  of  restitution  upon  indictment. 

V.    Concluding'  Points, 

^  426.  Forcible  entry  and  detainer  are  common  law  mis- 
demeanors, in  distinction  from  felony.  The  consequences  of 
this  doctrine  sufficiently  appear  in  our  previous  volume. 

§  427.  Under  the  New  Hampshire  statute  of  Feb.  16, 1791, 
the  court  held,  that  thoagh  the  process  provided  is  criminal 
in  form,  yet  it  is  in  some  other  respects  civil;  and  so  it 


*  The  State  v,  Pridgen,  8  Ired.  84. 

'  See,  on  this  general  subject,  Anonjinons,  2  Dy.  122,  pi.  24 ;  Hardest^  v, 
Goodenough,  7  Mod.  138 ;  Rex  v.  Burgess,  T.  Raym.  84 ;  Rex  v.  Marrow, 
Cas.  temp.  Hardw.  174,  Dablin  Ed.  164 ;  Rex  v.  Williams,  4  Man.  &  R.  471, 
9  B.  &  C.  549 ;  Rex  v.  Harris,  Garth.  496,  Holt,  824,  1  Ld.  Raym.  440 ; 
Lovelace's  case.  Comb.  260;  Anon3anous,  6  Mod.  115 ;  St.  Leger  v.  Pope, 
Comb.  827;  Anonymous,  March  6,  pL  12;  Tawney's  case,  2  Lfd.  Raym. 
1009;  Rex  v.  Jones,  1  Stra.  474 ;  Matter  of  Shotwell,  10  Johns.  304 ;  The 
State  V.  Anders,  8  Ired.  15 ;  The  State  v.  Butler,  Cam.  &  Norw.  331 ;  Yan- 
pool  9.  Commonwealth,  1  Harris,  Pa.  391 ;  ante,  §  406,  407,  412. 
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partakes  of  the  nature  of  both.  Consequently,  where  hus- 
band and  wife  committed  this  offence  jointly,  the  two  were 
joined  as  defendants;  but  the  fine,  whioh  was  the  punish- 
ment, was  imposed  only  on  the  husband.^ 


*  The  State  v.  Harvey,  8  N.  H.  66. 


FORCIBLE  MARRIAGE.    See  Abduction. 
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CHAPTER  XXXIV. 


POBGIBLB  TRESPASS.^ 


§  428.  A  FORCIBLE  trespass  is  the  same  act  done  to  personal 
property  which  constitutes  a  forcible  entry  when  committed 
on  real  estate.'  Perhaps  little  need  be  said  concerning  this 
offence  in  addition  to  what  was  set  down  in  the  previous 
volume.'  But  we  may  here  observe,  that,  whatever  the  true 
doctrine  is  in  respeet  to  forcible  entries,  a  forcible  trespass, 
such  as  is  indictable,  can  be  committed  only  in  the  actual 
presence  of  the  person  claiming  possession  of  the  property 
which  is  thus  to  be  wrested  away.* 

§  429.  Perhaps  the  doctrine  of  forcible  trespass  rests,  more 
than  that  of  forcible  entry,  upon  the  idea  of  a  Inreacb  of  the 
peace,  or  of  the  tendency  of  the  act  to  break  the  peace*  No- 
thing is  indictable  as  such  trespass  which  does  not  fall  fully 
within  this  principle.®  Evidently,  therefore,  a  trespass,  merely 
against  the  effects  of  another,^  or  a  taking  by  fraud  and  strat- 
agem,^ is  not  enough. 


*  See  Forcible  Entry  and  Detainer. 

*  Vol.  1.  §  397. 

*  Vol.  L  §  397-399. 

*  The  State  v.  McDDWeK,  I  Hjkwbai,  449 ;  The  State  v.  Flowers,  1  Car. 
Law  Repos.  97;  The  State  v.  Fisher,  1  Dev.  504;  The  State  v.  Mills,  2 
DeT.  420. 

*  Rex  V.  Gardiner,  1  Ross.  Crimes,  Grea.  Ed.  53 ;  The  State  v.  Phipps, 
10  Ired.  17 ;  The  State  v.  Mills,  2  Dev.  420 ;  The  State  v.  Flowers,  1  Car. 
Law  Repos.  97. 

*  The  State  v.  Watldns,  4  Humph.  256 ;  The  State  v.  Famsworth,  10 
Terg.  261. 

'  The  State  v.  Ray,  10  Ired.  39. 
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§  430.  But  the  idea  of  combinations  of  numbers,  supply- 
ing the  place  of  physical  force,  prevails  here  the  same  as  in 
forcible"  entry  and  detainer.^  When,  therefore,  three  persons 
took  away  a  slave  from  an  old  and  feeble  man,  in  his  pres- 
ence and  against  his  will;  and  he  was  restrained  from  in- 
sisting on  his  rights  by  a  conviction  that  it  would  be  useless, 
and  by  a  want  of  physical  power,  this  offence  of  forcible  tres- 
pass was  held  to  be  committed.  Said  the  court :  "  If  the 
acts  of  the  defendants,  in  the  taking  of  the  slave,  tended  to  a 
breach  of  the  peace,  they  were  as  much  guilty  of  a  forcible 
trespass,  as  if  an  actual  breach  of  the  peace  had  taken 
place."  2  In  another  case  it  was  observed :  "  There  must  be 
a  demonstration  of  force,  as  with  weapons,  or  a  multitude  of 
people,  so  as  to  involve  a  breach  of  the  peace,  or  directly  tend 
to  it,  and  be  calculated  to  intimidate  or  put  in  fear."^ 

§  431.  The  owner  of  personal  property,  the  same  as  of 
real,^  has  the  right  to  maintain  his  possession  by  force.^ 


>  Ante,  §  416 ;  The  State  v.  Fisher,  1  Dev.  504. 

'  The  State  v.  Armfield,  5  Ired.  207 ;  opinion  by  Daniel,  J. 

*  Peanon,  J.,  in  Hie  State  v.  Ray,  10  Ired.  89. 
«  Vol.  L  §  397 ;  ante,  §  413. 

*  YoL  I.  §  397 ;  Commonwealth  o.  Eennard,  8  Pick.  188.    And  see  Farris 
V.  The  State,  3  Ohio  State,  159. 


FORESTALLING.    See  Vol.  L  §  891. 
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CHAPTER  XXXV. 

F0B6ERT  OF  WBITINaS,  AND  KINDBBD  OFFENCES.^ 

Sxcr.  482,  483.    Introdnotioii. 

434-469.    The  Writing;  subdivided  thus :  — 

484-486.    Intzodnction,  etc. 

487-452.    At  Oommon  Law. 

468-459.    Under  old  English  Statatei. 

46(M69.    Under  other  Legislatiye  Enactments. 
470-490.    The  Act  of  Forgery. 
491-496.    The  Intent. 

496, 497.    The  Progress  toward  effectmg  the  Fraud. 
498-602.    Offences  depending  on  and  growing  out  of  Forgery.. 
608-606.    Concluding  Points. 

§  432.  FOEGEBT  ia  the  false  making  or  materially  altering, 
with  intent  to  defraud,  of  any  writing,  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  the  foundation  of  a 
legal  liability.^  This  is  the  definition  which,  in  the  previous 
volume,  was  for  the  sake  of  clearness  given  in  a  form  thus 
extended;  and  it  may  be  r^uced  to  the  following  briefer 
expression :  Forgery  is  the  fraudulent  making  of  a  false  writ- 
ing, which,  if  genuine,  would  be  apparently  of  some  legal 
efficacy.^ 


*  Formatter  under  this  title,  see  VoL  L  §  248,  250,  369,  428,  482,  488, 
457, 4ftl,  465,  513,  517,  551,  556,  564,  627,  628, 645,  646.  See  this  ydame, 
tii  COUNTERFEITIKO  AND  THE  LIKE  AS  TO  COIN. 

•  VoL  L  §  428. 

'  The  books  abound  in  definitions  of  forger}^.  The  English  commissioners 
propose  a  very  good  one ;  namely,  **  Forgery  consists  in  the  false  and  fraud- 
ulent making  of  an  instrument  with  intent  to  prejudice  any  public  or  pri* 
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§  433.  The  subject,  therefore,  divides  itself  into  six  parts; 
namely,  I.  Of  the  Writing  of  which  Forgery  may  be  com- 
mitted. II.  Of  the  Act  which  constitutes  the  Forgery. 
IIL  Of  the  Intent  with  which  such  Act  must  be  done. 
IV.  Of  the  Progress  which  must  be  made  toward  Effecting 
the  Fraud.  V.  Of  the  Offences  depending  on  and  growing 
out  of  Forgery.    VI.  Concluding  Points. 


I.  The  Writing. 

§  434.  The  writing  may  be  considered  in  a  double  aspect, 
as  a  representation  addressed  to  the  eye,  and  as  an  instru- 
ment of  legal  efficacy.  The  first  will  occupy  but  a  single 
section ;  and  then  we  shall  proceed  to  the  principal  matter 
under  our  present  subdivision;  namely,  the  question  of  legal 
efficacy. 


yate  right"  5th  Rep.  Crim.  Law  Com.  A.  D.  1840,  p.  €9.  And  they  cite 
the  following  definitions,  by  English  authors  and  judges :  — 

Mr.  Justice  Blackstane,  **  The  fraudulent  making  or  alteration  of  a  writ- 
ing to  the  prejudioe  of  another  man's  right"    4  BL  Com.  247. 

Mr.  Justice  BuUer.  **  The  making  a  fiilae  instrument  with  intent  to  de- 
ceive."   Rex  V.  Coogan,  2  East  P.  d  858. 

Mr,  Baron  Eyre.  ^  A  false  signature  made  with  intent  to  deceivB."  Bex 
V.  Taylor,  2  East  P.  C.  853.  '*  The  false  mddng  a&  instroment  which  pnr- 
porti  ou  the  face  of  it  to  be  good  and  .inlid  for  the  puiposes  for  which  it  waf 
created,  with  a  design  to  defraud  any  person  or  persons."  Bex  v.  Jones,  1 
Leach,  4th  ed.  866,  367. 

Mr.  Justice  Grose.  "  The  false  making  a  note  or  other  instrument  wi& 
intent  to  defraud."    Rex  v.  Parkes,  2  Leach,  4th  ed.  775,  785. 

Sir  E.  H.  East.  "  Forgery,  at  common  law,  denotes  a  fqlse  making 
(which  includes  every  alteration  or  addition  to  a  true  instrumefit),  a  mak- 
ing, malo  animo,  of  any  written  iDstrument  for  the  purpose  oi  tend  and  de- 
ceit"   2  East  P.  C.  852. 

Lord  Coke.  "To  forge  is  metaphorically  taken  fiftun  the  smith,  who 
beateth  upon  his  anvil,  and  forgeth  what  fashion  or  shape  he  will;  the 
offence  is  called  crimen /alsi,  and  the  offender  faleariuSj  and  the  Latin  word 
to  forge  wfaisare  ar/abricare.  And  this  is  properiy  taken  when  the  act  is 
done  in  the  name  of  another  person."    8  Inst  168. 
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§  435.  The  Writir^  as  Addressed  to  the  Eye.  The  word 
writing  is  of  exteneive  meaning,  including  every  Uiing  done  by 
the  pen,  by  engraving,  by  printing,  or  otherwise,  whereby  is 
made,  on  paper,  parchment,  wood,  or  other  substance,  a 
representation  of  words  or  their  equivalent  addressed  to  the 
eye.  This  is  undoubtedly  the  correct  definition  of  the 
term  writing  in  the  law  of  forgery,  though  the  authorities 
on  the  point  are  few.  Mr.  Hammond  remarks,  that  ^the 
question  upon  this  branch  of  the  inquiry  remains,  whether 
seals,  or  rather  their  impressions,^  with  other  similar  subjects, 
are  upon  a  similar  footing  with  writings  [here  employing  the 
word  in  its  restricted  sense] ;  and,  in  all  probability,  it  will 
be  found  that  they  are;  though  no  positive  authority  has 
sanctioned  this  notion."'  But  the  Massachusetts  court  many 
years  ago  decided,  that  printed  votes  are  written  votes  within 
the  meaning  of  the  constitution  of  the  Commonwealth;' 
and,  recently,  that  the  counterfeiting  of  a  mere  printed 
•railroad  ticket  is  forgery  at  the  common  law,  laying  down 
the  general  doctrine,  that  this  oiSence  may  be  committed  as 
well  of  an  instrument  entirely  printed  or  engraved,  as  of  one 
written  partly  or  fully  with  the  pen.^  And  this  accords  with 
the  doctrine  proposed  by  the  English  commissioners.^ 


*  The  forgery  of  deeds  wais  always  indictable ;  and,  was  not  the  impression 
of  the  seal  the  exact  thing  against  which  the  law,  in  its  earlier  periods,  was 
directed  ?  And  see  the  observations  of  the  £nglish  commissioners  quoted 
post,  §  439. 

'  Hammond  on  Forgery,  Pari.  Ed.  7,  pi.  18. 

*  Henshaw  r.  Foster,  9  Pick.  312. 

*  Commonwealth  &.  Ray,  8  Gray,  441.  Dewey,  J:,  observed :  '*  The  cases 
of  forgery  generally,  are  cases  of  foi^d  handwriting.  The  course  of  bnsi- 
neis,  and  die  necessities  for  greater  facilities  for  despatch,  have  introduced, 
to  some  extent,  the  practice  of  having  contracts  and  other  instruments 
wholly  printed  or  engraved,  even  including  the  name  of  the  party  to  be 

bound. It  has  never  been  considered  any  objection  to  contracts 

required  by  the  statute  of  frauds  to  be  in  writing,  that  they  were  printed." 
p.  447. 

*  5th  Rep.  Eng.  Crim.  Law  Com.  A.  d.  1840,  p.  70;  Act  of  Crimes  and 
Punishments,  a.  d.  1844,  p.  205. 
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§  436.  The  Question  of  Legul  Efficacy.  Bat  the  writing 
must  be  of  some  legal  efficacy,  real  or  apparent ;  and,  to  tfais 
point,  and  to  the  classification  of  writings,  we  shall  direct 
our  inquiries  through  the  following  sections  of  oor  present 
sub-title.  Let  ns  therefore  consider  this  matter  as  it  stands, 
first,  at  the  common  law;  secondly,  under  English  statates 
whicb  have  become  common  law  in  this  cduntry;  thirdly, 
under  other  legislative  enactments,  English  and  American. 

§  437.  First  Tke  Qtiestian  of  Legal  JSjficacy  at  CommML 
Law.  And  here  we  have  two  divisions;  namely,  1.  Of 
writings  by  which  a  private  fraud  is  attempted  or  done ;  and, 
2.  Of  those  tending  to  a  public  fraud  or  other  public  injury. 
This,  as  the  reader  is  aware,  is  a  distinction  which  we  find  in 
many  titles  of  the  criminal  law,^  a  clear  and  plain  one  on 
principle,  while  practically  the  two  interests,  public  and  pri- 
vate, are  often  found  blended  together.  And,  therefore,  many 
false  writings  are  forgeries  on  both  grounds;  as  tending  \m 
the  prejudice  of  individuals,  and  also  of  the  public 

§  438.  1.  Writings,  the  Forging  of  which  injures  LyUvidU' 
ds.  In  respect  to  private  writings,  it  is  immaterial  by  what 
name  they  go,  and  whether  they  are  under  seal  or  not,  pro- 
vided they  have  the  other  requisites.^  Thus  a  bond,^  or  other 
deed ;  ^  a  bill  of  exchange  or  promissory  note ;  ^  a  check ;  ^  an 


^  See  YoL  I.  §  825-827,  848,  352^54;  ftnte,  $  179. 

'  2  East,  P.  C.  852;  Pennsylvania  v.  MisoeF,  Addieon,  44;  Rex  v. 
Ward,  2  Ld.  Rajrm.  14(1, 2  Stra.  747 ;  Commonwealth  v.  Chandler,  Tfasoher 
Crim.  Gas.  187. 

*  The  State  v.  Mc  Gardiner,  1  Ired.  27 ;  Comnkonwealth  tt.  IS"»^ig^  2  Ya. 
Cas.  476  ;  Reg.  v.  Ring,  7  Mod.  150. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  263,  265,  §  1,  10;  Hammond  on  Forg.,  PaxI 
ed.  p.  13. 

*  Rex  v.  Birkett,  Russ.  &  Bj,  86;  Commonwealth  v.  Ward,  2  Mass. 
397 ;  Rex  v.  Morton,  2  East  P.  C.  955 ;  Butler  v.  CommonwealUi,  12  S.  &  R. 
237 ;  Hales's  case,  17  Howell  St  Tr.  161. 

*  Crofls  r.  People,  2  Scam.  442 ;  Hendrick  v,  Commoawealib,  5  Leigh,  7^. 
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assignment  of  a  legal  daitn,  or  a  power  of  attorney  to  col- 
lect it;   an  inckyrsenient  of  a  promissory  note;^  an  indorse- 
ment of  a  payment;^  a  receipt  or  acquittance ;  ^  a  letter  of 
credit;^  a  transfer  of  stock ;^  an  order  for  the  delivery  of 
money  or  goods ;  ^  an  acceptance  of  a  bill  of  exchange  ^  or 
of  an  order  for  the  delivery  of  goods ;  ^  an  affidavit,  in  England, 
for  the  purpose  of  obtaining  money  due  to  an  officer's  widow 
from  tfae  treasurer  of  the  queen's  bounty ;  ^  a  private  act 
of  parliament  ;^^  a  copy  of  any  instrument,  which  copy  is  to 
be  used  in  evidence  in  the  place  of  a  real  or  supposed  orig- 
inal ;^^  a  testimonial  of  character  as  a  schoolmaster,^^  or  other- 
wise ;  ^  and  many  other  such  things  are  instruments  of  which 
forgery  can  be  committed. 

^  439.  ^  T^  offence,"  observe  the  English  commissioners, 
*^  extends  to  every  writing  used  for  the  purpose  of  authentica- 
tion ;  as  in  the  case  of  a  will,  by  which  a  testator  signifies 
bis  intentions  as  to  the  disposition  of  his  property,  or  of  a  cer- 


*  Rex  p.  Lewis,  Foster,  116 ;  S  East  P.  C.  967 ;  Powell  v,  Comnxm- 
weshh,  11  Gnt  823.    Posge  v.  The  State,  3  OIbo  State,  229. 

I  Pemuylvaiiia  v.  Misiier,  Addison,  44. 

*Rez  V.Ward,  2  Ld.  Raym.  1461,  2  Stra.  747;  Snell  v.  The  State,  2 
Hamph.  347;  Commonwealth  v.  Ladd,  15  Mass.  526;  Rex  v.  Thomas,  2 
Leach04th  ed.  877,  2  East  P.  C.  934;  People  v.  Hoag,  2  Parker,  36. 

*  Ames's  case,  2  Greenl.  365;  Rex  v.  Savage,  Style,  12.  And  see  Reg. 
«.  TantDgton,  Salk.  406. 

*  Rex  9.  Gflde,  2  Leach,  4th  ed.  782,2  East  P.  C.  874;  Reg.  o.  Hoatson,  2 
Car.  &  K.  777 ;  Beg.  u.  Marcus,  2  Car.  &  K.  356. 

*  Rex  V.  Ward,  2  East  P.  C.  861 ;  People  v.  Fitch,  1  Wend.  198 ;  Harris 
r.  People,  9  Barb.  664 ;  The  State  v.  Holly,  2  Bay,  262. 

*  Reg.  V.  Rogers,  8  Car.  &  P.  629. 

'  Commonwealth  v,  Ayer,  3  Cush.  150. 

*  Rex  V.  O'Brian,  7  Mod.  378. 

^  Morris's  case,  4  Howell  St  Tr.  951. 

^>  Upfold  V,  Leit,  5  Esp.  100.    And  see  The  State  v.  Smith,  8  Yei^.  150. 

^  Reg.  V.  Sharman,  Dears.  285,  24  Eng.  L.  &  £q.  558,  28  Law  J.,  n.  s., 
M.  C.  51,  18  Jar.  157. 

>*  Post,  §  440,  495 ;  Reg.  v.  Hodgson,  1  Dears.  &  B.  3,  36  Eng.  L.  & 
£q.  626. 
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tiScate  by  which  an  officer  or  other  authorized  person  as- 
sures others  of  the  truth  of  any  fact,  or  of  a  warrant  by  which 
a  magistrate  signifies  his  authority  to  arrest  an  offender.^ 
The  crime  is  not  confined  to  the  falsification  of  mere  writ- 
ings; it  plainly  extends  to  seals,  stamps,  and  all  other  visible 
marks  of  distinction  by  which  the  truth  of  any  fact  is  authen- 
ticated, or  the  quality  or  genuineness  of  any  article  is  war- 
ranted ;  and,  consequently  where  a  party  may  be  deceived 
and  defrauded,  from  having  been,  by  false  signs,  induced  to 
give  credit  where  none  was  due."  ^ 

§  440.  The  principal  point  of  consideration  is,  that  the 
instrument  must  either  appear  on  its  face  to  be,  or  be  in  fact, 
one  which,  if  true,  would  possess  some  legal  validity ;  ot,  in 
other  words,  must  be  legally  capable  of  eifi^ting  a  fraud.^ 
In  respect  of  the  nature  of  this  legal  validity,  perhaps  the 
English  judges  went  quite  to  the  verge,  and  at  the  same  time 
trod  on  no  doubtful  groundi  when  in  a  late  case  they  held, 
that  a  certificate  of  service,  sobriety,  and  good  conduct  at 
sea  —  the  object  of  such  certificate  being  to  enable  the  cor^ 
poration  of  the  Trinity  House  to  examine  the  person  volun- 
tarily applying,  and  give  him,  if  found  worthy,  a  certificate  of 
nautical  skill,  and  fitness  to  act  as  master  mariner  —  was  a 
subject  of  forgery  at  the  common  law.^  The  Alabama  court 
held,  under  the  statute  of  1836,  that  a  writing  which  .stated 
a  note  it  mentioned  to  be  good,  was  not  within  the  act, 
inasmuch  as  it  merely  expressed  a  matter  of  opinion ;  but 
how  this  would  be  at  common  law  the  case  does  not  decide.^ 
Where  the  writing  would,  if  genuine,  have  subjected  the  per- 
son purporting  to  have  signed  it,  '^  to  liability  either  in  the 
form  of  an  action  of  assumpsit,  as  a  lett^er  of  credit  to  the 


^  Some  of  these  are,  in  this  yolume,  treated  as  forgeries  injarioos  to  the 
public.    See  post,  §  451. 

*  5th  Rep.  £ng.  Crim.  Law  Com.  A.  d.  1840,  p.  65. 

*  Vol.  I.  §  423,  where  the  cases  are  cited. 

*  Reg.  V.  Toshack,  Temp.  &  M.  207,  1  Den.  C.  C.  492. 
■  The  State  v.  Giyens,  5  Ala.  747. 
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amotiot  of  five  hundred  dollars ;  or  to  an  action  on  the  case 
in  tiie  natore  of  deceit,  as  a  false  representation  made  with 
intent  to  defrand,'*  •— -  the  tribunal  in  Maine  held  it  to  be 
Boffident.  *'  The  forgery  of  any  writing,  by  which  a  person 
might  be  prejudiced,  was  punishable  as  forgery  at  common 
law,"  * 

^  441.  Concerning  what  maybe  called  the  invalidity  of  the 
writing,  supposing  it  were  genuine,  there  are  three  mat- 
ters to  be  considered.  It  may  be  invalid  upon  its  face ;  or  it 
may,  there  being  an  ambiguity  on  its  face,  be  found,  on  look- 
ing at  extrinsic  things,  to  be  either  valid  or  invalid.  Let  us 
d)[amine  the  question  as  regards  these  three  matters  sev- 
erally. 

§  442.  Writings  invalid  on  their  Face.  Where  the  writing 
is  invalid  on  its  face,  it  cannot  be  the  subject  of  forgery ;  be- 
cause it  has  no  legal  tendency  to  effect  a  fraud.  But  here 
we  roust  call  to  mind  the  distinction  ^  which  has  been  many 
times  adverted  to  in  these  commentaries,  that  every  man  is 
presumed  to  know  the  law,  yet  not  to  know  the  facts. 
Whether,  for  instance,  a  bond  or  other  instrument  is  of  a 
form  to  be  valid,  is  a  question  of  law ;  if,  therefore,  there 
be  a  statute  authorizing  an  instrument  not  known  to  the 
common  law,  and  prescribing  its  form,  it  is  not  forgery  to 
make  a  false  statutory  one  of  any  other  form,'  even  though  it 
is  so  like  the  genuine  as  to  be  liable  to  deceive  most  persons.^ 
It  is  not  indictable,  for  example,  to  forge  a  will  attested  by  a 


'  Amttf's  ease,  t  Oreeal.  865.  See,  on  these  points,  Foulkes  v.  Common- 
wealth,  2  Rob.  Ya.  Sd6,  in  yrhich  the  court  was  divided.  And  see  Jackson 
«.  Wemger,  2  B.  Monr.  S14 ;  People  v.  Harrison,  S  Barb.  560. 

»  VoL  I.  §  2SS-347. 

'  ^e(^e  V.  Harrison,  S  Barb.  560;  The  State  v.  Jones,  1  Ba^,  207 ;  The 
State  V.  Gatridge,  1  Bay.  285  ;  Rex  v.  Rushworth,  Russ.  &  Ry.  317, 1  Staric. 
996 ;  Rex  v.  Burke,  Russ.  &  Ry.  496.  And  see  Reg.  v.  Barber,  I  Car.  &  K. 
434;  CoouBOQ wealth  v,  Linton,  2  Ya.  Cas.  476 ;  Crofts  v.  Pe<^le,  2  Scam. 
442. 

*  The  State  v.  Gutridge,  1  Bay.  285. 
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less  number  of  witnesses  than  the  law  requires.^  And  if 
there  be  any  writing  expressly  made  void ;  as,  for  instance,  a 
bank-note  which  a  statute  not  only  prohibits  but  declares  void,^ 
the  forging  of  its  similitude  is  no  offence. 

§  443.  Yet  here  we  should  be  on  our  guard.  Merely  to 
prohibit  the  circulation  of  a  particular  denomination  of  bank- 
note does  not  render  the  note  null ;  and,  where  there  is  such 
mere  prohibition,  the  forgery  of  the  prohibited  paper  is  <»iai- 
inal.^  Of  course,  the  offence  is  committed  by  counterfeiting 
the  bills  of  a  bank  whose  charter  is  expired.^  There  are 
various  directory  provisions  of  statute  law  concerning  the 
forms  of  instruments,  the  non-compliance  with  which  direc- 
tions will  not  leave  an  instrument  of  no  validity ;  and  thus, 
though  not  in  the  exact  form  prescribed,  it  may  be  the  subject 
of  forgery.^  Moreover,  the  English  courts,  considering  the 
stamp  acts  to  be  mere  revenue  laws,  hold  the  forging  of  prom.- 
issory  notes  on  unstamped  paper  to  be  indictable.^ 

§  444.   But  as  men  are  not  legally  presumed  to  know  factsy 


>  Rex  V.  Wall,  2  East  P.  C.  953 ;  The  State  v,  Smitii,  8  Yerg.  150. 

*  Bex  V.  Moffatt,  1  Leacfa»  4th  ed.  431,  2  East  P.  C.  954.  And  Bee  Bex 
V.  Catapodi,  Buss.  &  By.  65 ;  People  v,  Wilson,  6  Johns.  320. 

*  Butler  V,  Commonwealth,  12  S.  &  B.  237;  The  State  v.  Van  Hart,  2 
Harrison,  327,  the  statute  however  providing,  that  the  validity  of  the  pro- 
hibited bills  should  not  be  affected  by  the  prohibitory  clause ;  Van  Home  p. 
The  State,  5  Ark.  349.  Bex.  v.  Humphrey,  1  Boot,  53,  seems  the  other 
way.  And  see  Twitchell  v.  Commonwealth,  9  Barr,  211 ;  Bex  v.  Burke, 
Buss.  &  By.  496 ;  Hendrick  v.  Coomionwealth,  5  Leigh,  707  ;  Bex  o.  Chi»- 
hohn,  BusB.  &  By.  297. 

*  Buckland  v.  Commonwealth,  8  Leigh,  732 ;  White  v.  Commonwealih,  4 
Binn.  418. 

*  Vol.  I.  §  152 ;  Bex  v.  Bandall,  Buss.  &  By.  195 ;  Bex  o.  Lyon,  Boas.  & 
By.  255 ;  Bex  v,  Bichards,  Buss.  &  By.  198 ;  Bex  v.  Mcintosh,  2  East  P.  C. 
942,  956,  2  Leach,  4th  ed.  883 ;  Beg.  v.  McConnell,  1  Car.  3e  K.  871,  2 
Moody,  298. 

*  Bex  V.  Morton,  2  East  P.  C.  955 ;  Bex  v,  Hawkeswood,  2  T.  B.  606,  note, 
2  East,  P.  C.  955 ;  Bex  9.  Beculist,  2  Leach,  4th  ed.  708,  2  East  P.  C.  956; 
Beg.  VI  Pike,  2  Moody,  70 ;  Bex  v.  Teague,  Buss.  &  By.  33,  2  Eut  P.  C 

979. 
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a  falaq  instrument  which  is  good  on  its  face  may  be  legally 
capable  of  eiiecting  a  fraad,  though  inquiry  into  extrinsic  cir- 
cumstances of  fact  should  show  it  to  be  invalid  even  if  it 
were  genuine :  therefore  the  forgery  of  such  an  invalid  instru- 
ment is  a  crime.^  Thus,  if  an  order  of  a  board  of  guardians 
of  a  poor-law  union  must  be  signed,  to  be  binding,  by  its 
chairman,  still  a  prisoner  charged  with  forging  such  an  order 
cannot  defend  himself  by  showing  that  the  person  purporting, 
on  the  face  of  it,  to  sign  as  chairman,  tvas  not  such.^  So  a 
defendant  was  rightly  convicted  for  counterfeiting  a  protec- 
tion, though  in  the  name  of  one  who,  not  being  a  parliament 
man,  could  not  grant  it^  And  though  a  promissory  note  or 
bill  of  exchange,  after  being  paid,  is  functus  officio  and  no  note 
or  bill,  yet,  if  this  does  not  appear  on  its  face,  a  forgery  may 
be  committed  by  altering  it^ 

§  445.  There  is  a  New  York  case  which  might  seem,  to  the 
casual  reader,  to  be  contrary  to  the  doctrine  last  stated ;  but 
an  examination  of  it  shows  otherwise.  The  defendant  made 
his  order  on  a  third  person  for  a  cow.  The  drawee  took  the 
order  to  the  third  person,  who,  without  making  any  accept- 
ance of  it  in  writing,  delivered  the  cow,  and  received  the  order. 
Subsequently,  on  a  settlement,  this  defendant  took  back  his 
order  from  the  third  person  ;  and  afterward,  to  aid  himself  in 
a  fraud,  altered  its  date,  and  undertook  to  use  it  in  a  court  of 
justice.     This  was  held  not  to  be  a  forgery ;  for  the  alteration 


^  ^  There  is  a  distinction  between  the  case  of  an  instrument  apparently 
Toid^  and  one  where  the  invalidity  is  to  be  made  out  by  the  proof  of  some 
eztrinsc  fact.  In  the  former  case,  the  party  who  makes  the  instrument  can- 
not, in  general,  be  convicted  of  forgery,  but  in  the  latter  he  may.**  People 
IT.  Galloway,  17  Wend.  MO,  542. 

*  Beg.  r.  Fike,  2  Moody,  70,  8  Jur.  27. 

'  Bex  V.  Deakins,  1  Sid.  142. 

«  Bex  o.  Teague,  Buss.  &  By.  S3,  2  East  P.  C.  979.  I  think  I  am  justi- 
fied in  citing  *thi8  case  to  the  very  obvious  point  mentioned  in  the  text ; 
though  it  seems,  from  the  report,  to  have  turned  on  those  considerations  of  the 
stamp  laws  stated  ante,  §  448. 
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was  at  most  only  drawing  a  new  order,  since  it  hate  no  luone 
but  the  defendant's.^ 

§  446.  The  doctrine  of  the  section  befinv  liie  last  is  farther 
illustrated  in  the  proposition,  that  the  forgery  of  a  meic  fictH 
tious  name  is  indictable;^  it  being  a  question  of  fitct,  and 
not  of  law,  whethet  a  particular  person  exists  or  ooi*  But 
here  we  come  upon  another  disttnctioo.  The  indiGtment 
usually  sets  out  an  intent  to  defiraod  a  particniar  person,  aad 
this  intent  must  always  be  proved  as  laid.^  And  if,  for  any 
reason,  the  person  could  not,  as  the  ease  appears  in  proof,,  be 
defrauded  by  the  writing,  the  defendant  is  to  be  apqnitted*^ 
Now  it  is  very  common  in  practice  for  ttie  indictmeKit  to 
allege,  that  the  intent  was  to  defraud  the  person  or  eorporv* 
tion  whose  name  was  forged  ;^  but  this  is  not  necessasy,.  fiot 
an  allegation  of  a  forgery,  for  instance,  of  the  bill  of  an  in- 
corporated bank,  with  the  intent  to  defraud  as  iDcGvidaal,  is 
sufficient®  Yet  if  the  allegation  is  of  an  inteai  to  defraad 
the  corporation,  and  no  ssueh  corporalion  exists,  ot  an  ZBdi< 
Tidual,  and  no  mxeh  individual  exists,  the  defendant  caaaot 


^  Peopla  1^.  Fiteb^  1  W«ack  i9Su  AiMkasaTke  8tstaa.  Gree■k^  I  Dcpk 
523  ;  post,  §  48K 

*  Vol.  I.  §  423,  where  the.  authorities  are  cited.  And  see  The  State  o. 
Hayden,  15  N.  H.  355;  Sasser  t;.  The  State,  IS. Ohio,  453.  So  ohtaining 
goods  hy  means  of  snch  a  fyrgerj  is  also  a  cheat  at  common  llair.  CommoB^ 
wealth  V,  Speer,  2  Ya.  Cas.  65  ;  The  State  v.  Patillo,  4  Hawks,  348 ;  ante, 
§  122. 

<  I  Stark.  Criffl.  Plead.  2d  ed.  112,.  180^  Aaa.  «L  122,  SOO;  8  Chit  Crim. 
Law,  1042;  The  State  tt.  OleJ^3  BreT.»&2;  Wort  v. The  8tattip2  Zatf.tk% 
See  postal 492,  493. 

«  Beg.  9.  MareuB,  2  Gap.  &  K.  356.  Is  B^  m  Tyhiey,.  1  Deik  a  C.  ^19, 
18  Law  J.,  N.  8.,  M.  C.  36,  the  judges  would  seeia  to  hana  Immu  divided  oa  this 
question. 

*  See  Vol.  I.  §  248;  Brown  v.  Commonwealtii,  2  Leigi^,  769. 

'  Commonweskh  v.  Caffejr,  f  Pick.  47 ;  United  States  v.  Shelhniia^  Bald. 
370.  See  Hooper  V.  The  Stote,  8  Qumpk  93;  Hess  u.  Tha.  State,  &  OUo^ 
5 ;  People  v.  Rynden^  12  Wend.  425 1  Weak  a..  Th^  Stete,  %  ZaK  212. 
And  see  Reg.  v.  Hoatson,  2  Car.  &  K.  777 ;  Be|^  v.  Cvter^l  Dea.  CL  C  66. 
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be  convicted  on  the  particalar  indictment,  tbongh  he  could 
have  been  on  one  differently  drawn.^  That  a  non-existing 
corporation  must  generally  be  regarded,  for  the  purpose  of 
this  distinction  and  of  the  general  doctrine  of  this  section, 
the  same  as  a  non-existing  individual,  is  evident;  because, 
whether  the  legislative  act  of  incorporation  be  regarded  as  a 
public  or  private  one,^  the  organization  and  existence  of  the 
persons  made  a  body  corporate  under  it,  is  as  much  a  ques- 
tion of  fact  as  the  birth  of  an  individual  person.  Perhaps  a 
different  consideration  may  apply  to  corporations  of  the 
nature  of  counties  and  towns. 

§  447.  Therefore  the  general  doctrine  is,  that  the  invalidity 
of  an  instrument  must  appear  on  its  face,  if  the  defendant 
would  avail  himself  of  this  defect  on  a  charge  of  forgery .^ 
In  still  other  words,  the  forged  instrument,  to  be  matter  of 
indictment,  must  appear  on  its  face  to  be  good  and  valid  for 
the  purpose  for  which  it  was  created.^  It  must  be,  in  another 
aspect,  such  that,  if  it  were  genuine,  it  would  be  evidence  of 
the  fact  it  sets  out;  in  illustration  of  which  last  point  the 
Tennessee  court  held  it  no  forgery  in  law,  to  give  to  a  slave, 
with  the  intent  of  helping  him  to  freedom,  a  false  paper 
purporting  to  be  a  certificate  of  another  that  he  was  born 
free.^ 

§  448.  But  here  we  come  to  another  distinction,  already 
adverted  ta     Suppose  the  writing  is  so  incomplete  in  form; 


^  The  State  v.  Givens,  5  Ala.  747 ;  People  v,  Feabodjr,  25  Wend.  472^; 
People  V,  Davis,  21  Wend.  309 ;  De  Bow  v.  People,  1  Denio,  9 ;  Common- 
wealth V,  Carey,  2  Pick.  47.  See  The  State  v.  Dourden,  2  Dev.  443 ;  Com- 
monwealth v.  Morse,  2  Mass.  128. 

'  See  Portsmouth  Livery  Company  v.  Watson,  10  Mass.  91. 

'  Bex  V,  Mcintosh,  2  East  P.  C.  942,  2  Leach,  4th  ed.  883.  And  see  Reg. 
V.  Fawcett,  2  East  P.  C.  862 ;  Reg.  v,  Catapodi,  Russ.  &  Ry.  65 ;  Rex  v. 
Gade,  2  Leach,  4th  ed.  732,  2  East  P.  C.  874 ;  Reg.  v.  Barber,  1  Car.  &  E. 
484 ;  Reg.  v.  Hoatson,  2  Car.  &  K.  777 ;  Reg.  v.  Pike,  2  Moody,  70. 

*  Rex  9.  Jones,  2  East  P.  C.  991 ;  People  v.  Harrison,  8  Barb.  560. 

*  The  State  v.  Smith,  8  Yerg.  150.    And  see  Upfold  v.  Leit,  5  Esp.  100^ 
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as  to  leave  an  apparent  uncertainty,  in  law,  whether  it  be 
valid  or  not  In  this  case,  a  simple  charge  of  forging  it 
fraudulently,  etc.,  does  not  show  an  offence ;  but  the  indict- 
ment must  set  out  such  extrinsic  matters  as  will  enable  the 
court  to  see,  that,  if  it  were  genuine,  it  would  be* valid. 
When  such  extrinsic  matters  are  set  out,  and  also  proved  at 
the  trial,  the  defendant  may  be  convicted;  while,  without 
these,  he  must  be  discharged.^ 

§  449.  Whether  a  particular  writing  is  sufficient  on  its 
face  may  be  a  question  of  difficulty.  The  New  York  court 
held,  that  a  naked  promise  to  pay  a  sum  of  money,  in  labor, 
is  not  a  writing  which  shows  a  legal  validity  without 
this  extrinsic  averment  and  proof.^  The  same  was  held  in 
Massachusetts  concerning  a  forged  railroad  ticket,  in  these 
words :  — 

**  New  York  Central  Railroad. 
Albany  to  Buffalo. 
Good  this  day  only,  unless  indorsed  by  the  conductor. 

D.  L.  Fremyrb."* 

In  like  manner,  in  Tennessee,  the  instrument  alleged  to  be 
forged  was  as  follows :  ^*  Mr.  Bostick,  You  will  please  to 
charge  Mr.  J.  S.  Humphreys'  account  to  us  up  to  this  date. 
Feb.  7,  1849.  Twyman  &  Tannehill;"  and  the  court  held 
the  indictment  insufficient  which  did  not  aver — what  must 
therefore  have  been  also  proved  on  the  trial— that  Hum- 
phreys was  indebted  to  Bostick.  "  It  could  not  be  of  any  ben- 
efit to  the  defendant,  or  prejudice  to  the  other  parties,  unless 
the  defendant  were  indebted  at  the  time  to  Bostick ;  and  it 
could  have  no  other  effect,  if  genuine,  but  to  discharge  that 
indebtedness."^     On  the  other  hand  a  receipt,  as  for  money 


^  People  V,  Harrison,  8  Barb.  560;  People  v.  Shall,  9  Cow.  778;  Com- 
monwei^th  r.  Ray,  3  Gray,  441.    And  see  Buder  v.  The  State,  22  Ala.  43. 

*  People  t;.  Shall,  9  Cow.  778. 

*  Commonwealth  v.  Bay,  3  Gray,  441. 

*  The  State  v.  Humphi^ys,  10  Humph.  442. 
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paid,  was  held  not  to  be  snch  an  instrament,  that  an  indebt- 
edness from  the  person  to  whom  it  purports  to  be  given,  to 
the  apparent  maker  of  it,  need  be  shown ;  because,  if  in  fact 
there  were  no  such  indebtedness,  still  the  party  giving  it 
^  would  be  liable  to  an  action  for  the  money  acknowledged 
to  have  been  received."  ^ 

§  450.  Tn  these  cases,  wherein  we  look  outside  of  the  writ- 
ing to  determine  its  validity,  the  question  has  probably  not 
been  directly  adjudicated,  whether  the  doctrine  applies,  that 
the  forgery  of  a  fictitious  name  the  same  as  of  a  real  one  is 
indictable.^  In  many  and  perhaps  most  instances  of  this  sort, 
the  question  would  not  practically  arise ;  because  the  necessary 
extrinsic  facts  often  depend,  for  their  very  existence,  on  the 
existence  of  the  person  or  corporation  whose  name  is  forged. 
And  there  may  be  a  difficulty  in  laying  down  a  general  rule 
on  the  point,  in  advance  of  the  decisions.  Still,  if  the  inquiry 
into  the  extrinsic  facts  does  not  lead  directly  to  the  fact  of 
the  existence  or  non-existence  of  the  person  or  corporation, 
no  obvious  reason  appears  why  such  existence  becomes 
essential,  in  this  class  of  cases  more  than  in  the  other. 

§  451.  2.  Writing's  J  the  Forgery  whereof  is  prejudicial  to  the 
Public.  Since  it  is  indictable  to  forge  a  writing  which  may 
injare  an  individual,  it  is,  a  fortiori^  so  to  forge  one  whereby  a 
prejudice  may  come  to  a  great  number  of  individuals,  or  to 
the  public.^  Indeed,  this  is  the  kind  of  common  law  forgery 
mostly  considered  in  the  older  books.  Hawkins  mentions, 
as  examples,  ^'  falsely  and  fraudulently  making  or  altering 
any  matter  of  record,*  or  any  other  authentic  matter  of  a 


1  Snell  V.  The  State,  2  Humph.  847. 
'  Ante,  §  446. 

*  See  ante,  §121, 179. 

*  ^  It  is  forgery  to  fabricate  a  judgment  or  other  record.**  Hammond  on 
Forgery,  Pari  ed.  p.  12.  Refers  to  Garbutt  v.  Bell,  1  Roll.  Ab.  65,  76  pi.  1, 
3 ;  Rex  r.  Marsh,  8  Mod.  66. 
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public  nature ;  as  a  parish  register,"  ^  or  "  a  privy  seal,*  or  a 
license  from  the  barons  of  Exchequer  to  compound  a  debt,  or 
a  certificate  of  holy  orders,  or  a  protection  from  a  parlia- 
ment man."  2  The  same  may  be  said  of  the  entry  of  a  mar- 
riage in  a  register ;  ^  which,  indeed,  is  substantially  one  of 
Hawkins's  illustrations.  Therefore  the  counterfeiting  or  alter- 
ing of  any  judicial  process  is  forgery  ;^  as,  for  instance,  a  writ' 
So  forgery  may  be  committed  by  writing  falsely  a  pretended 
order,  as  from  a  magistrate  to  a  jailer,  to  discharge  a  prisoner 
because  of  bail  having  been  given.^ 

§  452.  Probably  the  leading  doctrines  of  the  sections, 
in  which  were  discussed  forgeries  prejudicial  to  individuals, 
are  applicable  also  to  these  forgeries.  But  a  difference  will 
be  seen,  by  and  by,  in  the  matter  of  the  intent.^ 

§  453.  Secondly.  Under  English  Statutes  as  Common  Law 
in  the  United  States.     The  first  inquiry  here  is,  whether  there 


>  1  Hawk.  P.  C.  Curw.  Ed.  p.  262,  §  1. 

•  "  A  commission  under  the  privy  seal,"  Hammond  on  Forgery,  ParL  ed. 
p.  18.    Refers  to  Baal  u.  Baggerley,  Cro.  Car.  826,  1  BolL  Ab.  68. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  265,  §  8,  9.  And  see  Britton,  P.  C,  by 
Eel.  33. 

*  Hammond  on  Forgery,  ParL  ed.  p.  15 ;  Rex  v,  Dudley,  2  Sid.  71. 

*  2  East  P.  C.  868;  Rex  t;.  Collier,  5  Car.  &  P.  160 ;  Commonwealth  v. 
My  call,  2  Mass.  136.  In  a  New  York  case,  it  was  held  not  to  be  forgery  in 
an  attorney  to  alter  the  figures  indicating  the  day  appointed  for  executing  a 
writ  of  inquiry,  served  upon  him  in  a  replevin  suit,  his  object,  as  chaiged  in 
the  indictment,  being  to  defraud  by  making  the  notice  appear  to  be  irregu- 
lar. **  It  was  urged,"  said  Nelson,  C.  J.,  ^'  that  the  fraudulent  intent  con^sted 
in  a  design  to  have  the  inquest  set  aside  for  irregularity,  on  the  ground 
that  the  notice  was  short.  This  argument,  however,  rests  upon  mere  con- 
jecture ;  for  the  act  charged  had  no  tendency  to  produce  any  such  result" 
People  t;.  Cady,  6  HiU  N.  Y.  490. 

•  Wilshire  v, ,  Yelv.  146 ;  Sale  v.  Marsh,  Cro.  Eliz.  178. 

'  Rex  V.  Harris,  1  Moody,  893,  6  Car.  &  P.  129 ;  Rex  v.  Fawcett,  2  East 
P.  C.  862.  See  Rex  v.  Froud,  Russ.  &  Ry.  389,  1  Brod.  &  B.  800,  3  Moore, 
645. 

•  Post,  §  491. 
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are  any  old  acts  of  parliament  which  are  common  law 
with  ns.^  The  principal  ancient  enactment#  and  many 
modern  ones  are  collected  by  Hawkins;^  but  an  examina- 
tion of  them  will  show,  that  probably  none  which  he  men- 
tions could  ever  have  had  any  practical  force  here,  unless  Stat. 
5  Eii2.  c.  14  be  excepted.  Concerning  this  one  Kilty  says, 
there  were  formerly  indictments  under  it  in  Maryland; 
though,  at  the  time  he  wrote,  it  was  superseded  by  a  statute 
of  the  8tate.' 

§  454.  It  enacts,  —  Stat.  5  Eliz.  c.  14,  —  «  That  if  any 
person  or  persons,  upon  his  or  their  own  head  or  imagination, 
or  by  felse  conspiracy  and  fraud  with  others,  shall  wittingly, 
sobtilly,  and  falsely  forge  or  make,  or  subtilly  cause,  or  wit- 
tingly assent  to  be  forged  or  made,  any  false  deed,  charter,  or 
"writing  sealed,  court  roll,  or  the  will  of  any  person  or  persons 
in  writing,  to  the  intent  that  the  state  or  freehold  of  inherit- 
ance of  any  person  or  persons  of,  in,  or  to  any  lands,  tene- 
ments, of  hereditanients,  freehold  or  copyhold,  or  the  right, 
title,  or  interest  of  any  person  or  persons  of,  in,  or  to  the  same, 
or  any  of  them,  shall  or  may  be  molested,  troubled,  defeated, 
recovered,  or  charged ;  or  shall  pronounce,  publish,  or  show 
forth  in  evidence  any  such  false  and  forged  deed,  etc.,  as  true, 
knowing  the  same  as  false  and  forged,  as  is  aforesaid,  to  the 
intent  above  remembered  (except,  being  an  attorney,  lawyer, 
or  counsellor,  he  shall  for  his  client  plead,  show  forth,  or  give 
in  evidence  such  false  and  forged  deed,  etc,  to  the  forging 
whereof  he  was  not  party  nor  privy),  and  shall  be  thereof 
convicted,  either  upon  action  or  actions  of  forgery  or  false 
deeds,  to  be  founded  upon  the  said  statute,  at  the  suit  of  the 
party  grieved,  or  otherwise  according  to  the  order  and  due 
course  of  the  laws  of  this  realm,  etc,  shall  pay  unto  the  party 
grieved  his  double  costs  and  damages,  etc,  and  also  shall  be 


»  VoL  I.  §  11-15. 

'  1  Hawk.  P.  C.  Carw.  Ed.  p.  266,  et  seq. 

'  Kilty  Beport  of  Statates,  167. 
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net  upon  the  pillory  in  some  open  market  town,  or  other  open 
place,  and  thfre  have  both  his  ears  cut  off,  and  also  his  nots- 
trils  slit  and  cut,  and  seared  with  a  hot  iron,  etc.,  and  shall 
forfeit  to  the  king  the  whole  issues  and  profits  of  his  lands 
and  tenements,  and  suffer  perpetual  imprisonment,  etc." 

§  455.  By  §  3  it  is  enacted,  that  if,  in  like  manner,  any 
one  should  forge,  or  assent  to  the  forgery  of, "  any  false  charter, 
deed,  or  writing,  to  the  intent  that  any  person  or  persons 
shall  or  ipay  have  or  claim  any  estate,  or  interest  for  a  term 
of  years,  of,  in,  or  to  any  manors,  lands,  etc.,  or  any  annuity 
in  fee-simple,  fee-tail,  or  for  term  of  life,  lives,  or  years ;  or 
shall,  as  is  aforesaid,  forge,  etc.,  any  obligation,  or  bill  obliga- 
tory,^ or  any  acquittance,  release,^  or  other  discharge  of  any 
debt,  account,  action,  suit,  demand,  or  other  thing  personal,' 
or  shall  pronounce,  publish,  or  give  in  evidence  *  (except  as 
before  excepted)  any  such,  etc.,  as  true,  knowing  the  same  to 
be  false  and  forged,^  and  shall  be  thereof  convicted,  eta,  he 
shall  pay  unto  the  party  grieved  his  double  costs  and  dam- 
ages,^ and  shall  be  also  set  upon  the  pillory  in  some  open 
market  town,  or  other  open  place,  and  there  have  one  of  his 
ears  cut  off,  and  also  shall  suffer  imprisonment  for  one  year, 
etc." 

§  456.  Subsequent  sections  provide,  that  a  second  commis- 
sion of  the  offence,  after  a  conviction,  shall  be  felony  without 
benefit  of  clergy ;  and  these  sections  exempt  from  the  penalty 


*  Post,  §  464. 

«  Vol.  I.  §217,218. 

'  The  forgery  of  a  deed  containing  a  gift  of  mere  personal  chattels  is  not 
^within  any  of  these  words.    1  Hawk.  P.  C.  Curw.  £d.  p.  300,  §  21. 

*  Vol.  I.  §  187. 

*  He  who  is  truly  informed  by  another,  knows  it  1  Hawk.  P.  C.  Curw. 
Ed,  §  23. 

*  Lord  Coke  tells  us,  it  has  been  adjudged,  that  if  there  is  a  bond  with 
.penalty,  the  double  damages  are  double  the  penalty;  ^'for  the  penalty 
should  be  recovered  by  law  if  the  forged  release  had  not  been,"  3  Inst  172, 
—  a  reason  which  shows  that  the  proposition  cannot  be  universally  true. 
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of  the  statute  certain  persons  mentioned,  when  they  commit  a 
literal  violation  through  ignorance,^ — an  exemption  which 
the  common  law  would  make  without  this  special  clause. 
And,  by  construction,  one  who  has  been  found  guilty  of  pub- 
lishing a  forged  deed,  may  commit  felony  as  well  by  forging 
as  by  publishing  another  deed  ;'  for  the  words  of  the  statute 
are,  "If  any  person,  being  convicted  or  condemned  of  any  of 
the  offences  aforesaid,  etc.,  shall,  after  any  conviction  or  con- 
demnation, eftsoons  commit  any  of  the  said  offences."  ^ 

• 

§  457.  The  English  punishments  for  crimes  having  been 
almost  entirely  superseded  in  this  country  by  statutory  ones,^ 
there  is  little  room  for  this  act  of  5  Eliz.  c.  14,  to  have  more 
than  a  declaratory  force  with  us.  Circumstances  may  arise, 
however,  in  which  the  practitioner  will  find  a  reference  to  it 
convenient  But  the  statutes  of  the  several  States  whidh 
provide  punishments  have  not,  ordinarily,  the  effect  to  prevent 
the  English  law,  on  the  general  question  of  the  crime  itself, 
from  having  its  full  operation  here,  whether  such  English  law 
be  statutory  or  common.* 

§  458.  Another  statute,  not  mentioned  by  Hawkins  under 
the  head  of  Forgery,^  is  Stat  21  Jac.  1,  c.  26,  passed  after  the 
first  settlements  in  this  country.^  Perhaps  it  may  have  a 
common  law  force  in  some  of  the  States.^     It  enacts,  "  That 


»  1  Hawk.  R  C.  Curw.  Ed.  298,  299. 

*  1  Hawk.  P.  C.  Curw.  £d.  301,  §  25;  1  Hale  P.  C.  686.  Thera  are  a 
few  other  points  adjudged,  as  may  be  seen  in  Hawkins ;  in  S  Inst  168  et  seq. ; 
1  Hale  P.  C.  682  et  seq. ;  in  Hammond  on  Forgery,  Pari.  £d.  69  et  seq. ;  but 
there  is  no  need  to  mention  them  here. 

*  VoL  I.  §  621. 

*  VoL  I.  S  95-100. 

*  But  see  *«  Of  Offences  against  Records,'*  1  Hawk.  P.  C.  6th  ed.  c.  45,  § 
9, 10,  where  this  statute  may  be  found. 

*  Vol.  I.  §  13. 

*  Kilty  says  diere  were  no  prosecutions  under  it  in  Maryland.  Kilty  Re- 
port of  Statutes,  90.  It  is  not  enumerated  by  the  Pennsylvania  judges  as  re- 
ceived in  the  latter  State.    Report  of  Judges,  3  Binn.  595,  623. 
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all  and  every  person  and  persons  which  shall  acknowledge,  or 
procure  to  be  acknowledged,  any  fine  or  fines,  recovery  or  re- 
coveries,  deed  or  deeds  enrolled,  statute  or  statutes,  recogni- 
zance or  recognizances,  bail  or  bails,  judgment  or  judgments, 
in  the  name  or  names  of  any  other  person  or  persons  not 
privy  or  consenting  to  the  saitie,  and  being  thereof  lawfully 
convicted  or  attainted,  shall  be  adjudged,  esteemed,  and  taken 
to  be  felons,  and  suffer  the  pains  of  death,  etc.,  without  the 
benefit  or  privilege  of  clergy,  etc. —  Provided,  etc.,  that  this 
act  shall  not  extend  to  any  judgment  or  judgments,  acknowl- 
edged by  any  attorney  or  attorneys  of  record,  for  any  person 
or  persons  against  whom  such  judgment  or  judgments  shall 
be  had  or  given."  ^ 

§  459.  In  construing  this  statute  the  courts  held,  that  bail 
taken  before  a  judge  is  not  within  its  provisions,  until  filed' 
and  made  matter  of  record  in  court  ''  And  if  it  be  not  filed, 
the  acknowledging  thereof  in  another's  name  makes  not 
felony,  but  a  misdemeanor  only."  '  Neither  does  this  statute 
include  the  case  of  putting  in  bail  under  a  forged  name ; 
because  a  name  forged  or  fictitious  is  not  another  person's 
name.  But  such  an  act  is  a  misdemeanor  at  commnn 
law.^ 

^  460.  Thirdly.  The  Writings  as  mentioned  in  SiaMes. 
Congress,  and  the  legislatures  of  probably  all  the  States, 
have  passed  laws  concerning  forgery.  And  the  reader 
scarcely  needs  to  be  reminded,  that  the  offence  of  forgery,  as 
against  the  United  States,  can  be  punished  only  under  the 
acts  of  Congress ;  *  while,  according  to  the  general  doctrine, 
the  statutes  of  the  several  States  do  not  supersede  the  com- 


^  And  see,  as  to  this  statute,  Hammond  on  Forgery,  Pari.  £d.  p.  Sl,  pL 
801  et  seq. 

'  1  Hale  P.  C.  696 ;  1  Hawk.  P.  C.  6th  ed.  c.  45,  §  10 ;  Timberije's  case, 
2  Sid.  90. 

'  Anonymous,  1  Stra.  884. 

«  Ante,  §  227,  228,  286-289. 
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mon  law,  within  the  jurisdiction  of  the  State  tribunals.^  Ac- 
cordingly, if  a  statute  makes  a  particular  act  forgery,  which 
was  such  at  common  law,  the  offender  may  be  prosecuted 
either  under  the  enactment  or  under  the  common  law,  at 
the  election  of  the  prosecuting  power.*  An  exception  to 
the  last  observation  occurs,  perhaps,  under  a  peculiar  view 
of  statutory  interpretation  held  by  the  courts  of  Massachusetts 
and  of  some  of  the  other  States ;  *  yet,  even  where  this  excep- 
tion prevails,  one  is  indictable  for  any  common  law  forgery 
which  has  not  been  specifically  provided  for  in  any  statute.* 
Another  exception  seems  to  be  generally  received ;  namely, 
that,  as  an  act  cannot  be  at  the  same  time  both  a  felony 
and  a  misdemeanor,  if  the  statute  makes  a  particular  for- 
gery, which  was  a  misdemeanor  at  common  law,  a  felony, 
it  can  be  proceeded  against  only  under  the  statute.^  .The 
reader  requires  not  to  be  reminded,  moreover,  that  we  must 
apply  the  principles  of  the  common  law  to  the  interpretation 
of  the  legislative  enactment* 

§  461.  And,  having  considered,  in  the  previous  volume,  the 
general  subject  of  the  interpretation  of  criminal  statutes,  we 
have  no  occasion  to  go  into  the  matter,  in  this  volume,  fur- 
ther than  as  respects  those  words  and  phrases  which  were  not 
there  discussed.  The  legal  meanings  of  the  following  terms, 
Qsed  in  these  enactments,  may  be  there  seen ;  namely, 
"  Order  for  the  payment  of  money,  order  for  the  delivery  of 
goods  ;.^^'^  ^^  warrant  for  the  payment  of  money,  warrant  for 


'  Vol  L  §  91,  94. 

*  The  State  v.  Jones,  1  McMullan,  236. 
»  Vol.  I.  §  92. 

*  Commonwealth  v.  Ray,  3  Gray,  441,  448;  Commonwealth  v.  Ayer,  8 
CnsL  150,  Fletcher,  J.,  obserring:  "  The  common  law  could  be  superseded 
only  by  a  statute  as  broad  and  comprehennve  in  its  terms  as  the  definition 
of  the  offence." 

*  VoL  I.  §  561. 

*  Vol.  I.  $  76,  86. 

*  VoL  I.  §  204-209,  213.  And  see,  for  illustrations,  where  the  question 
was  one  of  forgery,  Reg.  t;.  lUidge,  1  Den.  C.  C.  404,  Temp.  &  M.  127 ; 
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the  delivery  of  goods ; "  ^ "  request  for  the  payment  of  money  ^  re- 
questfor  the  delix^ery  of  goods ; "  ^  "  promissory  note  ;  "  '  "  6tfl 
of  exchange ;^^^  ^^  undertaking  for  the  payment  of  money ;^^ 
"  receipt  for  money  ^  receipt  for  goods"  • 


Rex  V.  Froud,  8  Moore,  645,  7  Price,  609,  1  Brod.  &  B.  800,  Rnss.  &  Ry. 
889 ;  Rex  t;.  Harris,  6  Car.  &  P.  129 ;  Rex  v.  Anderson,  2  Moody  &  R.  469 ; 
Rex  V.  Bamfield,  1  Moody,  416 ;  Reg.  i?.  Carter,  1  Den.  C.  C.  65 ;  Rex  v. 
Mcintosh,  2  East  P.  C.  942,  956,  2  Leach,  4th  ed.,  883 ;  Rex  v.  Jones,  1 
Leach,  4th  ed.  53,  2  East  P.  C.  941 ;  Reg.  v.  Carter,  1  Car.  &  K.  741 ;  Rex 
V.  Lockett,  1  Leach,  4th  ed.  94,  2  East  P.  C.  940 ;  Rex  v,  Richards,  Russ.  & 
Ry.  198;  Rex  v.  Rayenscroft,  Russ.  &  Ry.  161 ;  Reg.  v.  Raake,  2  Moody, 
66  ;  The  State  v.  Cooper,  5  Day,  250 ;  Walton  t;.  The  Stete,  6  Yerg.  877 ; 
Reg.  V.  McConnell,  1  Car.  &  K.  371,  2  Moody,  298;  Rex  v.  Williams,  1 
Leach,  4th  ed.  114,  2  East  P.  C.  937;  Reg.  w.  Thorn,  Car.  &  M.  206 ; 
People  r.  HoweU,  4  Johns.  296 ;  Tyler  u.  The  State,  2  Humph.  37 ;  Reg.  p. 
Snelling,  Dears.  219,  2*2  Eng.  L.  &  Eq.597,  28  Law  J.,  n.  8.,  M.  C  8, 17  Jur. 
1012. 

^  Vol.  L  §  204,  210,  211,  218.  And  see,  for  illustrations  where  the  ques- 
tion was  one  of  forgery,  Reg.  v,  Mc Council,  1  Car.  &  K.  371,  2  Moody,  298; 
Reg.  o.  Vivian,  1  Car.  &  K.  719 ;  Reg.  v.  Thorn,  Car.  &  M.  206. 

'  Vol.  L  §  204,  212,  213.  And  see,  as  to  cases  of  forgery.  Rex  v.  Evans, 
6  Car.  &  P.  558  ;  Rex  v.  Thomas,  7  Car.  &  P.  851,  2  Moody,  16 ;  Reg.  r. 
White,  9  Car.  &  P.  282. 

'  Vol.  I.  §  214.  And  see,  for  cases  of  forgery.  Rex  v.  Dunn,  1  Leach, 
4th  ed.  57 ;  Rex  v.  Pateman,  Russ.  &  Ry.  455  ;  People  v,  Wilson,  6  Johns. 
820 ;  Reg.  v.  Keith,  Dears.  486,  29  Eng.  L.  &  Eq.  558,  6  Cox  C.  C.  533,  24 
Law  J.,  N.  8.,  M.  C.  110, 1  Jur.,  x.  8.,  454,  8  Com.  Law,  692 ;  People  v.  Rath- 
bun,  21  Wend.  509 ;  Hobbs  v.  The  State,  9  Misso.  845 ;  Butler  v.  The 
State,  22  Ala.  48.  In  People  v.  Finch,  5  Johns.  237,  the  following  paper, 
'*  Due  Jacob  Finch  one  dollar  on  settlement  this  day,**  &c.,  was  held  to  be  a 
note  for  the  payment  of  money,  within  the  New  York  statute. 

•  Vol.  L  §  215  ;  post,  §  462. 

•  Vol.  L  §  216.  And  see  Reg.  v.  White,  9  Car.  &  P.  282 ;  Reg.  v.  Stone, 
1  Den.  C.  C.  181,  2  Car.  &  K.  864 ;  Reg.  v.  Reed,  8  Car.  &  P.  623,  2  Lewin, 
185;  Reg.  v.  Thorn,  Car.  k  M.  206;  The  State  r.  Humphreys,  10  Humph. 
442 ;  Reg.  v.  West,  1  Den.  C.  C.  258,  2  Car.  &  K.  496 ;  Clark  v.  Newsam,  5 
Railw.  Cas.  69, 1  Exch.  131. 

•  Vol.  L  §  217,  218.  And,  for  cases  of  forgery,  see  Rex  w.  Martin,  7  Car. 
&  P.  549,  1  Moody,  483 ;  The  State  v.  Martin,  9  Humph.  55 ;  Reg.  v.  House- 
man, 8  Car.  &  P.  180;  Reg.  v.  Vaughan,  8  Car.  &  P.  276 ;  Rex  v,  Arscott, 
6  Car.  &  P.  408 ;  Reg.  v.  West,  1  Den.  C.  C.  258,  2  Car.  &  K.  496 ;  Claik 
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§  462.  Bill  of  Exchange.  As  to  the  forgery  of  this  instru- 
ment, within  the  statutes,  the  following  further  points  have 
been  decided.  It  must  be  finished  and  complete  as  a  bill  of 
exchange;^  and,  if  it  has  not  the  drawer's  name,  it  is  not  so. 
Therefore  an  acceptance  to  a  writing  in  the  form  of  such  bill, 
without  such  name,  is  not  within  Stat  1  Will.  4,  c.  66,  ^  4, 
which  does  not,  observed  the  court,  "  make  it  forgery  merely 
to  counterfeit  an  acceptance,  bat  an  acceptance  of  a  bill 
of  exchange."  *    And  where  the  instrument  was  payable  to 

or  order ^  the  English  judges  held  it  to  be  no  bill, 
there  being  no  payee.^  But  if  it  is  payable  to  the  drawer's 
own  order,  there  needs  no  indorsement  to  make  it  complete ;  ^ 
neither  is  an  acceptance  requisite.^  W^iether  the  name  of 
the  drawee  must  be  expressed  in  the  writing  seems  not  en- 
tirely clear ;  a  bill  simply  directed,  "  at  Messrs.  P.  &  Co., 
bankers,"  was  held  in  England  to  be  sufficient^  Where  the 
document  was  in  the  ordinary  form  of  a  bill  of  exchange, 
but  required  the  drawee  to  pay  to  his  own  order,  another  ob" 
jection  was  sustained ;  namely,  that  it  was  nothing  more  than 


V,  Newaam,  5  Railw.  Cas.  69,  1  £xch.  131 ;   Kegg  r.  The  State,  10  Ohio, 
75  ;  Kez  v.  Inder,  1  Den.  C.  C.  S25  ;  Reg.  v.  Pringle,  2  Moody,  127;   Bex 
V.  Hupe,  1  Moody,  414. 
^  See  ante,  §  438. 

*  Reg.  v.Butterwick,  2  Moody  k  R.  196. 
'  Bex  V,  Randall,  Russ.  &  Ry.  195. 

*  Bex  V.  Wicks,  Ruas.  &  Ry.  149. 

*  Beg.  V.  Smith,  2  Moody,  295 ;  Rex  v.  Wicks,  supra. 

*  Beg.  V.  Smith,  2  Moody,  295.  The  judges  considered  Gray  v.  Milner, 
8  Taunt.  739,  to  be  in  point  And  see  Vol.  I.  §  213.  A  comparison,  how- 
ever, of  Beg.  v.  Curr,  2  Moody,  218  (the  reporter's  head  note  to  which 
would  appear  to  be  incorrect),  with  Reg.  v.  Hawkes,  2  Moody,  60,  seems  to 
show,  that  in  England  the  drawee's  name  must,  as  a  general  doctrine,  be 
expressed ;  though  there  may  be  circumstances,  as  where  there  is  an  accept- 
ance, in  which,  without  such  name,  the  defendant  is  estopped  to  deny  the 
instrument  to  be  a  bill  of  exchange.  And  see  Rex  v,  Ravenscrofl,  Rviss.  & 
Ry.  161.  Reg.  1;.  Snelling,  Dears.  219,  22  £ng.  L.  &  £q.  597,  23  Law  J.,  n.  s., 
M.  C.  8,  17  Jur.  1012,  perhaps  affords  comfort  to  those  who  think  the 
name  of  the  drawee  is  unnecessary. 
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a  request  to  a  man  to  pay  himself,  which,  though  accepted, 
imposed  no  obligation  on  him  to  any  third  person ;  and  so  it 
was  no  bill.^ 

§  463.  Acquittance.  There  seems  to  be  little  difference,  in 
legal  contemplation,  between  a  receipt  and  an  acquittance,* 
Where  the  custom  of  bankers  was  to  give,  on  the  deposit  of 
money,  receipts  in  the  following  form :  "  Received  of  A.  B. 
eighty  pounds  to  his  credit — this  receipt  not  transferable;" 
and,  on  its  being  returned  with  A.  B.'s  name  written  on  it,  to 
repay  the  money  with  interest;  the  judges  held,  that  forging 
the  name  of  A.  B.,  and  getting  the  money  on  return  of 
the  writing,  was  forging  and  uttering  an  acquittance.^  And 
where,  to  a  bill  of  parcels,  —  "  Mr.  John  Ladd  bought  of  Eve- 
leth  &  Child,  &c.  &c.  the  above  charged  to  George  Carpen- 
ter," the  defendant  added,  "  by  order,  Eveleth  &  Child,"  — 
this  addition  was  held  by  the  court  to  be  an  acquittance.  •*  It 
purports  to  be  an  acknowledgment  by  Eveleth  &  Child,  that 
the  goods  delivered  to  the  defendant  were  charged  to  Carpen- 
ter by  his  order ;  and  this  amounts  in  law  to  an  acquittance 
or  discharge  of  the  defendant"*  But  an  instrument  profess- 
ing to  be  a  scrip  certificate  of  the  London  and  South  West- 
ern Railway  Company,  is  neither  a  receipt  and  acquittance, 
nor  simply  a  receipt,  nor  an  undertaking  for  the  payment  of 
money,  within  Stat.  11  Geo.  4,  and  1  Will.  4,  c.  66.* 

464.  Obligation  and  Bill  Obligatory.  These  words  require 
a  sealed  instrument.    Such,  at  least,  is  the  doctrine  under  the 


*  Reg.  V,  Bartlett,  2  Moody  &  R  862.    See  Rex  v.  Brickett,  Ruas.  &  Ry. 
251,  as  to  a  bank  post  bill. 

•  See  Vol.  I.  §  217,  218,  and  note ;  Rex  v,  Martin,  7  Car.  &  P.  549, 1 
Moody,  483 ;  Hammond  on  Forgery,  Pari.  ed.  p.  86,  pi.  317  et  seq. 

'  Reg.  V,  Atkinson,  2  Moody,  215. 

*  Commonwealth  v,  Ladd,  15  Mass.  526. 

•  Reg.  r.  West,  1  Den.  C.  C.  258,  2  Car.  &  K,  496  ;  Clark  v.  Newsam,  5 
Railw.  Cas.  69,  1  Exch.  131. 
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before  mentioned  ^  atatate  of  5  Eliz.  c.  14.^  Lord  Coke  says, 
that  '' obligation"  is  a  word  ^'of  a  large  extent;  but  it  is 
commonly  taken,  in  the  common  law,  for  a  bond  containing 
a  penalty,  with  condition."  * 

^  465.  Deed.  A  deed  is  a  writing  under  seal,  from  one 
party  to  another,  intended  to  affect  some  legal  interest.  It 
must  not  only  be  written  and  sealed,  but  also,-  according  to 
the  ordinary  doctrine,  delivered.*  And  a  power  of  attorney, 
signed,  sealed,  and  delivered,  to  transfer  government  stock,  is 
beld  in  England  to  be  a  deed,  within  the  statutes  against 
forgery.^  Yet,  as  to  the  djelivery,  we  may  doubt,  whether  in 
the  peculiar  offence  of  forgery  an  instrument  may  not,  with- 
out it,  be  a  deed ;  like  a  promissory  note,  bill  of  exchange,  or 
order,  not  delivered.^ 

§  466.  Contract,  An  indorsement  of  a  promissory  note 
has  been  held,  in  Ohio,  to  be  a  ''contract,"  within  the  statute 
of  that  StateJ 

§  467.  Instrument  or  Writing.  One  of  the  meanings  of  the 
word  instrument,  other  than  that  now  under  consideration, 
was  given  in  the  previous  volume.^  The  Missouri  statute 
against  forgery  employs  the  phrase,  —  ''any  instrument  or 
writing,  being  or  purporting  to  be  the  act  of  another,  by 
which  any  pecuniary  demand  or  obligation  shall  be,  or  pur- 
port to  be,  transferred,  created,  increased,  discharged,  or 
diminished ;  or  by  which  any  right  of  property,  whatsoever. 


1  Ante,  §454. 

'  Hammond  on  Forgery,  Pari.  Ed.  p.  79,  pL  296  ;  8  Inst  171 ;  1  EEale  P. 
C.  685.  And  see  Newman  v.  ShjrifiT,  3  Leon.  170.  See  Fogg  v.  The 
State,  9  Yerg.  892. 

»  Co.  lit  171  b. 

*  Ca  Lit  171  b ;  Goddard's  case,  2  Co.  4  (,  5  a. 

*  Rex  V,  Fauntleroy,  1  Moody,  52,  2  Bing.  418, 1  Car.  &  P.  421. 

*  And  see  Reg.  p.  Davies,  2  Moody,  177. 
V  Poage  V.  The  State,  3  Ohio  State,  229. 

*  VoL  L  §  192, 197. 
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shall  be  or  pnfport  to  be  ixaBsferred,  coifvejcd,  discbaigedj 
increased,  or  in  any  manner  afiected."  And  the  coi^irt  decided 
that  a  county  warrant  is  within  the  statute.^ 

»  • 
§  468.  "  Enrotmentj  Registry^  or  Record.^^  These  statutory 
words  were  held,  in  PennsylTania,  to  ibclnde  the  ptiblic 
records  of  the  surveyor  general's  oiSlce.  They  ^  are  not  con* 
fined  to  records  of  courts  of  justice.  Every  registry  or  enroll 
ment,  directed  by  law  aiid  preserved  for  the  use  of  tbe  pnUic, 
is  embraced  by  this  act  of  assembly;''  ^ 

§  469.  Fore^  Securities^. .  We  have  ahres^dy  seen/  that 
the  statutes  we  are  considering  a>pply  as  well  to<  instruments 
issued  under  laws  of  foreign  States,  as  domestic.  And 
these  foreign  instruments,  it  seems,  will  not  be  so  closely 
scrutinized  by  the  courts,  and  held  to  so  exact  technical  ac- 
curacy, as  our  own.*  Moreover,  a '  statute  of  New  York 
against  forging  *^any  de&d  or  writing  sealed,  with  intent  to 
defraud  any  person,"  was  held  to  embrace  the  case  of  a  forg* 
ery,  within  the  State,  of  a  deed  of  lands  lying  without  the 
State.'^ 


IL    What  Act  constitutes  the  Forgery. 

§  470.  The  most  obvious  way  of  forging^  is  to  write  oir  print,' 
as  the  case  may  be,®  the  tvhole  imitation  of  a  real  or  imagi- 
nary original.  But  to  write  a  signature  is  the  same  in  law 
as  to  write  the  entire  instrument^    And  the  signature,  in 


'^  The  State  v.  Fenlj,  18  Mina  445. 

'  Ream  V.  Commonwealth^  S  S.  &  R.  207. 

'  YoL  I.  §  204.    See  People  v.  Wilson,  6  Johns.  820. 

*  Bex  V.  Goldstein,  7  Moore,  1,  8  Brod  &  B.  201,  10  Price,  88,  Ron.  & 
iBLy.  478. 

*  People  (7.  Flanders,  18  Johns.  164.    And  see  Vol.  L  §  600. 
'  Ante,  §  435. 

'  Powell  V.  Commonwealth,  11  Grat  822;  Pennsylvania  o.  MLsner,  Addi- 
son, 44 ;  Rex  v.  Fitzgerald,  1  Leach,  4th  ed.  20,  2  East  P.  C.  953. 

[302] 


CEAP.  XZXY.]  FORGBRY  OF  WRTTINeS,  ETC.  §  472 

forgery,  may  be  made  by  a  mark,  precisely  aB  in.  civil  jaris- 
pradence.^ 

§  471.  So  any  alteration  of  a  written  instrament)  whereby 
it8  legal  effect  is  in  any  degree  varied«M9  aa  act  sufficient  in 
forgery.'  The  indictment,  in  such  a  case,  may  lay  the  offence 
aa  a  forgery  of  the  entire  instrumenti  for  in  law  it  is  such.^ 
And  thb  is  ao  even  where  the  indictment  is  drawn  upon  a 
statate  which  makes  it  penal  to  "  forge  or  alter."  ^  Plainly,  in 
the  last-mentioned  case,  the  word  '^ alter"  may  be  used 
equally  well ;  and,  even  in  an  indictment  at  common  law,  the 
eame  word  may  probably  be  employed  instead  of  the  usual 
and  better  word,  forge.^ 

§  472.  In  illustration  of  the  doctrine,  that  any  alteration  of 
an  instmment  which  in  any  way  changes  its  legal  effect  is  a 
forgery  of  it,  —  the  courts  have  decided  to  be  sufficient,  the 
addition  of  the  words,  '*  in  full  of  all  demands,"  in  a  receipt ;  ^ 
or  thef  substitution  of  these  words  for  the  words  *^  in  part ; "  ' 
the  obangibg  of  one  figure  or  word  into  another  in  a  bank- 
note, bond,  or-  other,  like  instrument,  whereby  it  appears  to  be 
of  a  higher.  denomination,^.even  though  its  language  becomes 
thereby  uBgrammatical,  as,  if  it  reads  ^ienpound^^^  instead  of 


>  Bex  9.  I>aim,  1  Leach,  4th  ecL  57,  2  East  P.  C.  962.  And  see  Rex  v, 
Fitzgerald,  1  Leach,  4th  ed.  20,  2  East  P.  C.  953. 

'  Aichb.  Plead.  &  £▼.  858 ;  Hammond  on  Forgery,  Pari  Ed.  p.  120,  pL 
4n. 

'  Bex  V,  Bigg,  1  Stra.  18 ;  Anonymous,  1  Anderson,  101,  102. 

*  Bex  V.  Dawson,  2  East  P.  C.  978, 1  Stra.  19. 

*  Bex  V.  Teagae,  Russ.  &  Ry.  83,  2  East  P.  C.  979. 

*  See  1  Stark.  Crim.  Plead.  2d  ed.  98,  99,  Am;  Ed.  107, 108. 
'  Upfield  V.  Leit,  5  Esp.  100. 

"  The  State  t^.  Floyd,  5  Strob.  58. 

*  Bex  V.  Dawson,  1  Stra.  19,  2  East  P.  C.  978 ;  The  State  r.  Waters,  8 
Brev.  507«  2  Const  Bep.  669 ;  Rex  v.  Teagae,  Ross.  &  By.  38,  2  East  P.  C. 
979;  Blake  v.  Alleib.Sp:  ]f.  Mopre^  6^9 ;  Rex^  v,  .:C:;isworth,  2  East  P.  C. 
986 ;  Bex  v.  Poet,  Ross.  &  By.  Xi)l.    iSee.fifX  p..  Wilcox,  Russ.  &  Jiy.  50. 
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ten  pounds ;  ^  making  an  indorsement  upon  negotiable  paper 
general  instead  of  special ;  ^  inserting  in  an  indictment  the 
name  of  a  person  against  whom  it  was  not  found ; '  mak- 
ing a  lease  of  the  manor  of  Dale  appear,  by  chan^ng  D 
into  S,  to  be  of  the  manor  of  Sale;^  altering  the  date  of  an 
accepted  bill,  so  as  to  show  an  earlier  day  of  payment^  And 
where  the  prisoner,  a  pay-sergeant,  having  obtained  from  the 
paymaster  a  receipt  for  a  sum  of  money  as  part  subsistence 
of  the  company  for  the  month  of  May,  changed  the  word 
May  to  June,  and  so  got  a  customary  advance  from  a  trades- 
man, an  indictment  describing  the  instrument  as  a  receipt  was 
held  to  be  good.^ 

§  473.  If  a  piece  of  negotiable  paper  is  so  altered  as  to 
give  it  greater  currency,  though  not  to  place  new  parties 
under  an  absolute  legal  obligation  of  paying  it,  it  seems  to 
have  been  deemed  enough.  Thus,  where  a  note,  made  pay- 
able in  the  body  thereof  at  a  banker's  who  had  failed,  was  so 
altered  as  to  be  payable  at  a  solvent  banker's,  the  majority  of 
the  English  judges  sustained  an  indictment  for  this  forgery.^ 
And  it  is  forgery  to  put  an  address  to  the  name  of  a  drawee  of 
a  bill  of  exchange,  in  the  course  of  completion,  with  the  intent 
to  make  the  acceptance  appear  to  be  that  of  a  different  person.* 
So,  obviously,  if  in  two  different  cities  there  are  banks  of  the 
same  name,  the  one  solvent  and  the  other  insolvent,  a  substi- 
tution on  the  bills  of  the  latter  bank  of  the  name  of  the  city, 
whereby  they  appear  to  be  of  the  former  bank,  is  a  forgery.^ 


^  Rex  17.  Post,  Ruas.  &  By.  101. 

*  Rex  V.  Birkett,  Buss.  &  By.  251. 
'  Bex  V.  Marsh,  S  Mod.  66. 

«  8  Inst.  169. 

»  Master  v.  Miller,  4  T.  R  820. 

*  Bex  v.  Hope,  1  Moody,  414. 

^  Bex  V,  Treble,  Buss.  &  By.  164,  2  Leach,  4th  ed.  1040,  2  Taunt  828. 
■  Beg.  V,  Blenkinsop,  1  Den.  C.  C.  276,  2  Car.  &  K.  581. 

*  The  State  p.  Bobinson,  1  Harrison,  507. 
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Iif  the  two  last-meatioQed  casea,  new  legal  liabilities  are 
apparently  created. 

^  474.  The  alteration  to  be  safficient  must  be  material. 
Therefore^  it  has  been  observed,  that  if  a  conveyance  of  the 
manor  of  Dale  be  made  to  read,  '^  the  beautiful  manor  of 
Dale,"  this  will  not  amount  to  a  forgery.^  So  if  there  be  a 
bond  not  required  by  law  to  be  attested  by  a  subscribing  wit- 
ness, no  forgery  is  committed  by  falsely  adding  to  it  a  wit- 
ness's name.'  The  reason  is,  that  alterations  like  these  do. 
not  change  in  any  degree  the  legal  e£feot  of  the  instrument* 

§  475.  The  destruction  of  an  instrument  is  not  a  forgery 
of  it  And,  therefore,  the  North  Carolina  court  held,  that 
oUUenrting,  by  erasure  pr  oth^wise,  a  release  or  acquittance 
of  .a  bond,  on  the  back  of  the  bond,  or  elsewhere,  with  the 
intent  to  defraud,  is  no  forgery.^  The  reader  will  here  notice, 
that  the  acquittance  is  in  law  a  separate  instrument  from  the 
bond^  though  it  may  be  upon  the  same  paper;  but  the 
offence  may  be  committed  by  taking  out  a  part  of  a  writ- 
ings if  thereby,  a  difierent  operation  is  given  to  what  is  left^ 
The  Vermont  court  decided,  that  severing  the  indorsement 
from  a  promissory  note,  leaving  the  note  entire,  is  not  forg- 
ery within  the  statute  of  the  State ;  but  said,  it  is  a  misde- 
meanor at  common  law,  '^  as  great  a  crime  against  the  pub- 
lic justice  and  the  public  peace,  as  those  forgeries  that  are 
clearly  within  the  statate."  ^ 

§  476.   If  a  man  writes  another's  name  by  his  authority,^ 


*  Bex  V.  Treble,  2  Leach,  4th  ed.  1040,  1042. 

*  The.  State  v.  Gherkin,  7  Ired.  206. 

'  The  State  v.  Thornburg,  6  Ired.  79. 

*  Combe's  case,  Sir  F.  Itloore,  759,  Noje,  101 ;  ELammond  on  Foigerj,, 
Pari.  Ed.  p.  125. 

*  T]m»  State  V.  McLeran,  1  Aikens,  811.    See  The  State  v.  Norton,  8 
Zab.  88. 
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it  is  not  forgery.  And,  according  to  principles  laid  do^ 
in  the  previous  volume,^  if  he  has  not  aathority  in  fact,  bat, 
acting  on  a  fair  ground  of  reason,  without  fault  or  careless- 
ness,  believes  himself  authorized,  he  does  not  commit  the 
offence.^  Suppose,  for  instance,  a  person  has  on  three  or  four 
occasions  made  the  acceptances  of  another  to  bills  of  ex- 
change, the  other  having  always  paid  them  without  remark 
or  remonstrance,  he  may  infer  from  this  course  of  business, 
that  he  is,  on  any  subsequent  occasion,  authorized.^ 

§  477.  Obviously  a  specific  authority  to  do  a  particular 
thing,  does  not  involve  the  authority  to  do  another  and  dif- 
ferent thing.  And  this  principle  has  been  carried  in  Eng- 
land to  the  extent,  that,  if  a  person  gives,  for  instance,  to  his 
clerk,  a  blank  check  on  a  bank,^  or  a  blank  bill  of  exdhange,^ 
signed  by  himself,  with  direction  to  fill  the  blank  with  a 
sum  named,  and  the  clerk  fi*audulently  fills  it  with  a  larger 
sum,  the  latter  commits  thereby  a  forgery.®  Upon  the 
same  principle  rests  an  old  case  in  which  it  was  held,  that,  if 
one  employed  to  draw  a  will  omits  a  bequest,  and  thereby 
gives  to  another  bequest  a  different  operation  from  what  it 
was  intended  to  have,  he  commits  this  offence.^ 

§  478.  On  the  other  hand  it  was  held,  in  Massachusetts, 
on  a  civil  suit  brought  by  an  innocent  indorsee,  that  where 
the  defendant,  a  merchant,  had  written  his  name  on  blank 


*  Vol.  I.  §  242. 

*  Rex  V.  Parish,  8  Car.  &  P.  94  ;  Rex  v,  Forbes,  7  Car.  &  P.  224  ;  Reg.  r. 
Clifford,  2  Car.  k  K.  202 ;  Rex  t7.  Beard,  8  Car.  &  P.  148 ;  Rex  o.  Rogers, 
8  Car.  &  P.  629. 

'  Rex  V.  Beard,  8  Car.  &  P.  148. 

*  Rex  V.  Wilson,  2  Car.  &  E.  527,  1  Den.  C.  C.  284 ;  Reg.  v.  Bateman, 
1  Cox  C.  C.  186. 

*  Rex  17.  Hart,  1  Moody,  486,  7  Car.  &  P.  65% 

*  See  also  Rex  v.  Atkinson,  7  Car.  &  P.  669. 

^  Combe's  case.  Sir  F.  Moore,  759,  Noye,  101.  See  Marvin's  caa%  S  Dy. 
288,  pi.  52. 
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pieces  of  paper,  and  intrusted  tbem  to  his  clerk,  -who  was  to 
fill  out  promissory  notes ;  but  a  third  person  got  by  false 
pretences  possession  of  them  from  the  clerk,  and  filled  the 
note  in  suit  to  his  own  use ;  this  act  of  the  third  person  was 
not  forgery.  Consequently  the  plaintiff  was  permitted  to  re- 
cover. "The  objection,"  said  Parsons,  C.  J.,  "would  have 
great  weight,  if  when  the  indorsers  [the  defendants  in  the 
civil  suit]  put  the  name  on  the  paper,  they  had  not  intended 
that  something  should  afterwards  be  written,  to  which  the 
name  should  apply,  as  an  indorsement ;  for  then  the  paper 
would  have  been  delivered  over  unaccompanied  by  any  trust 
or  confidence.  K  the  clerk  had  fraudulently,  and  for  his  own 
benefit,  made  use  of  all  the  indorsements  for  making  promis- 
sory notes  to  charge  the  indorsers,  we  are  of  opinion  that  this 
use,  though  a  gross  firaud,  would  not  be  in  law  a  forgery,  but 
a  breach  of  trust  And  for  the  same  reason,  when  one  of 
these  indorsements  was  delivered  by  the  clerk,  who  had  the 
custody  of  them,  to  the  promisor  who  by  false  pretences  had 
obtained  it,  the  fraudulent  use  of  it  would  not  be  a  forgery ; 
because  it  was  delivered  with  the  intention  that  a  note  should 
be  written  on  the  face  of  the  paper  by  the  promisor,  for  the 
purpose  of  negotiating  it  as  indorsed  in  blank  by  the  house. 
And  we  must  consider  a  delivery  by  the  clerk,  who  was  in- 
trusted with  a  power  of  using  these  indorsements  (although 
his  discretion  was  confined)  as  a  delivery  by  one  of  the 
house ;  whether  he  was  deceived,  as  in  the  present  case,  or 
had  voluntarily  exceeded  his  directions.  For  the  limitation 
imposed  on  his  discretion  was  not  known  to  any  but  to  him- 
self and  to  his  principals."  ^ 

§  479.  But  the  English  courts  seem  to  have  laid  down  the 
farther  doctrine,  that,  if  the  instrument  appears  oh  its  face  to 
have  been  executed  by  an  agent  authorized,  while  in  truth  he 
was  not  so,  this  apparent  agent  is  not  guilty  of  forgery. 
Thus  where  one  asked  to  have  a  bill  discounted  on  behalf  of 


1  Putnam  v.  SuUivan,  4  Maas.  45. 
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Thomas  Tonilinson,  and,  the  bill  not  being  indorsed,  said  he 
had  power  from  TomUnson  to  indorse  it ;  whereupon  the  prose* 
eotor  wrote  on  it  the  words,  "  Per  procuration,  Thomas  Tom* 
linson,"  under  which  the  prisoner  subscribed  his  own  name ; 
the  judges  held,  that  he  was  wrongly- convicted  of  forging  it; 
^  and  that  indorsing  a  bill  of  exchange,  under  a  falseasanmp- 
tion  of  authority  to  indorse  it  per  procuration,  is  not  forgery^ 
there  being  no  false  making."  In  the  course  of  the  argu-» 
ment,  Parke,  B.,  put  the  question  to  the  prisoner's  counsel, 
how  it  would  stand,  if  the  prisoner  had  said,  *' I  am  author* 
ized  by  Mr.  Tcnnlinson  to  write  bis  name,"  and  bad  written 
it  in  the  presence  of  the  other.  The  counsel  replied,  that,  he 
would  submit,  this  would  be  no  forgery.^ 

§  480.  Of  course  if  a  man  persoaa^es  another,  and  fraud- 
ulently writes  such  other's  name,  it  Ib  forgery ;  ^  for  this  is  the 
common  case,  and  it  jequires  no  illustration.  The  same 
follows  if  he  assumes  a  mere  fictitious  name ;  ^  and  it  makes 
no  difference  that  his  real  name  would  do  as  well.^  In  these 
cases  there  must  be  clear  proof  that  the  name  is  not  the  pris- 
oner's ;  and,  if  he  has  before  gone  by  the  one  assumed,  or,  it 
would  even  seem,  if  the  name  was  not  taken  for  this  partio* 
ular  instance  of  .fraud,  there  is  no  forgery.^  When  a  man  in 
words  calls  himself  by  another^s  name,. but  writes  bis  own, 
he  does  not  commit  forgery.^ 


>  Reg.  V.  White,  2  Car.  &  K.  404, 1  Den.  C.  C.  208.  And  see  Bex  «. 
Maddocks,  2  Russ.  Crimes,  Grea.  Ed.  499  ;  Rex  v.  Arscott,  6  Car.  &  P.  408. 

'  Dixon's  case,  2  Lewin,  178. 

'  Ante,  §  446  ;  Rex  v.  Francis,  Russ.  &  Ry.  209  ;  Rex  v.  Farkes,  2  Leach, 
41^  ed.  776,  2  East  P.  C.  968,  992. 

*  B«x«.  Wbiley,  RaaB.&R7.90;  Rex  «.  Manhall,  Rnas.  &  Ry.  75 ;  Rex 
V.  Taft,  1  Leach,  4th  ed.  172,  2  East  P.  C.  969. 

*  Rex.v.  Bontien,  Russ.  &  Ry.  260 ;  Rex  r.  Peacock,  Russ.  &  Ry.  278; 
Bex  v.  Watts,  Russ.  &  Ry.  436,  8  Brod.  &  B.  197  ;  Rex  v.  Aickles,  1  Leack, 
4th  ed.  438,  2  East  P.  C.  968 ;  Rex  v.  Skepherd,  2  East  P.  C.  967,  1  Leach, 
4th  ed.  226. 

*  Rex  V.  Stoxy,  Russ.  &  Ry.  81.  And  see  Rex  v.  HeTey,  Raas.  &  Ry.  407, 
note,  2  East  P.  C.  856, 1  Leach,  4th  ed.  229. 
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§  481.  Lord  Coke  says,  that  forgery  ^'  is  properly  taken 
when  the  act  is  done  in  the  name  of  another  person."  Yet 
there  is  a  doctrine,  stated  also  by  Coke,^  which  seems  to  rest 
on  ancient  adjudication,  and  is  sustained  by  the  English 
commissioners,  in  their  report  of  1840,  namely,  that,  to  use 
their  own  language,  ^  an  offender  may  be  guilty  of  a  false 
making  of  an  instrument,  although  he  sign  and  execute  it  in 
his  own  name,  in  case  it  be  false  in  any  material  part,  and 
calculated  to  induce  another  to  give  credit  to  it  as  genuine 
and  authentic,  when  it  is  false  and  deceptive.  This  happens 
Vbere  one,  having  conveyed  land,  afterwards,  for  the  purpose 
of  fraud,  executes  an  instrument  purporting  to  be  a  prior 
conveyance  of  the  same  land.  Here  the  instrument  is  de- 
signed to  obtain  credit  by  deception,  as  purporting  to  have 
been  made  at  a  time  earlier  than  the  true  time  of  its  execu- 
tion." ^  The  Massachusetts  commissioners,  in  their  report  of 
1844,  discard  this  doctrine,  not  deeming  it  well  founded,  even 
on  authority ; '  and  we  may  at  least  doubt,  whether  the  giv- 
ing of  a  second  deed,  in  the  case  put,  could  be  deemed  for- 
gery in  this  country,  where  we  have  registry  laws.  Perhaps 
if  a  man  should  surreptitiously  get  hold  of  his  own  instru- 
ment, after  it  had  been  delivered,  and  alter  it,  the  alteration 
would  be  forgery.^  And  if  one  alters  a  document  which  he 
has  previously  forged,  he  commits  a  new  offence.^ 

§  482.  But  there  are  various  persons  of  one  name ;  and  so 
if  a  man  forges  the  name  of  another  person,  real  or  fictitious,® 
be  cannot  excuse  himself  on  the  ground  that  it  happens  to 

»  S  InBt  169. 

'  5Ui  Rep.  Eng.  Crim.  Law  Com.  a.d.  1840,  p.  66 ;  s.  p.,  Act  of  Crimes 
and  Punishments,  a.  d.  1844,  p.  205.  The  same  doctrine  is  laid  down,  Pul- 
ton de  Face,  46  & ;  1  Hale  P.  C.  68S ;  1  Hawk.  P.  C.  Curw.  ed.  p.  268,  264, 
§  2 ;  2  East  P.  C.  855 ;  1  Gab.  Crim.  Law,  852. 

*  Rep.  of  Pen.  Code,  tit  Foi^ery,  p.  5  and  note. 

*  And  see  Commonwealth  v.  Mycall,  2  Mass.  186 ;  The  State  v,  Greenlee, 
1  Dev.  528  ;  People  v.  Fitch,  1  Wend.  198. 

*  Rex-v.  Kinder,  2  East  P.  C.  856. 

*  Rex  V.  Parkesy  2  Leach,  4th  ed.  775,  2  East  P.  C.  968,  992. 
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be  identical  with  his  own.  For  example,  when  certain  goods, 
consigned  to  P.,  of  New  York,  arrived,  another  P.,  the  exact 
name,  knowing  they  were  not  for  him,  obtained  an  advance 
on  them,  by  signing  oyer  the  permit  for  their  delivery,  in  bis 
own  proper  handwriting ;  and  this  was  held  to  be  a  forgery.^ 
And  the  same  was  held,  where  a  bill  of.exchange,  payable  to 
the  order  of  a  person,  got  into  the  hands  of  another  of  the 
same  name,  who  indorsed  it  fraudulently,  knowing  he  was 
not  the  one  meant^  A  man  may  commit  this  offence  in  thei 
mfsthod  suggested,  though  there  is  no  other  person  than  him- 
self of  the  name  he  employs ;  because,  as  we  have  seen,^ 
there  may  be  a  forgery  where  the  person  is  a  mere  fiction ; 
and  if  the  name  is.  understood  not  to  be  his  own,  the  case 
is  only  the.eommon  one  of  forging  a  fictitious  name. 

§  483.  Though  merely  adopting  a  false  description  is  not 
necessarily  a  forgery,^  yet  putting  an  address  to  the  name  of 
the  drawee  of  a  bill  of  exchange,  in  the  course  of  completion, 
with  the  intent  to  make  the  acceptance  appear  to  be  that  of 
a  different  existing  individual,  is  such.'^  Evidently  the  case 
must  come  clearly  within  these  principles*  or  there  can  be  no 
conviction.^ 

§  484.  "  Consistently  with  the  principles  which  govern  the 
offence  of  forgery,"  say  the  English  commiasioners,  ''an 
instrument  may  be  falsely  made,  although  it  be  signed  or 
executed  by  the  pwrty  by  whom  it  purports  to  be  signed  or 
executed.'  This  happens  where  a  party  is  fraudulently  in- 
duced to  execute  a  will,  a  material  alteration  having  been 
made  in  the  writing  without  his  knowledge ;  for,  in  such  case. 


^  People  V.  Peacock,  6  Cow.  72. 

'  Mead  u.  Toung,  4  T.  R  28.    And  tee  Reg.  v.  Rogers,  8  Car.  &  P.  629. 

*  Ante,  §  446. 

.  >  Rex.r.Webb,  Raas.  &Ey.  405,  S  JBrod.  &B.  228,.Gited  6  Moore,  447: 

*  Rex  r.  Blenkinsop,  1  Den.  C.  C.  276,  2  Car.  &  K.  631. 

*  See  Rex  v.  Watts,  Run.  &  Rj.  436 ;  Rex  v.  Parkes,  2  Leacfa;  4th  ed. 
775,  2  East  P.  a  j963,  992;  Beg.  9.  Rogen,  8  Car.  &  P.  628 
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• 

although  the  sighatare  be  genuine,  the  instrument  is  false, 
because  it  does  not  truly  indicate  the  testator's  intentions,' 
and  it  is  the  forgery  of  him  who  so  fraudulently  caused  such 
will  to  be  signed,  for  he  made  it  to  be  the  false  instrument 
which  it  really  is."  ^  And,  in  a  case  in  Maine,  where  one 
who  had  bargained  for  an  acre  of  land,  procured  a  draft  of  a 
deed  correctly  describing  the  acre,  and  had  it  examined  by 
the  grantor ;  and  then,  the  execution  of  it  being  deferred,  pro-^ 
cured  another  draft,  in  which  was  included  the  whole  farm  of 
the  grantor,  and  got  the  latter  to  sign  it,  without  examination, 
under  the  idea  of  its  being  the  first  draft,  he  was  held  to  have  ' 
committed  forgery.^ 

§  485.  There  appears  to  be  ancient  authority  for  the  doc- 
trine of  the  last  section  ;  ^  but  the  better  modern  opinion  is, 
that  such  an  act  is  only  obtaining  a  signature  by  a  false  pre- 
tence or  token,  which  may  indeed  be  indictable,  yet  it  is  not 
forgery.^  Thus,  in  a  Pennsylvania  case,  the  proof  was,  that 
the  defendant  wrote  a  promissory  note  for  $141.26,  and  read 
it  as  for  $41.26,  to  another,  who,  being  unable  to  read,  Was 
induced  by  the  false  reading  to  put  his  name  to  it  as 
maker;  and  the  court  held,  that  an  indictment  for  forgery 
could  not  be  sustained.^ 

_  • 

^1^86.    And'  the  doctrine  just  stated  leads  to  another; 

^  5  Rep.  Eng.  Crim.  Law  Com.  ▲.  d.  1840,  p.  66 ;  s.  p.,  Act  of  Crimes  axkd 
Fonisbmeiits,  a.  d.  1844,  p.  205. 

'  The  State  v.  Shurtliff,  18  M«ne,  868, the  court  observing:  «  The  instra- 
ment  was  false.  It  purported  to  be  the  solemn  an^yoluntary  act  of  the 
grantor,  in  making  a  conveyance,  to  which  he  had  never  assented.  The 
whole  was  done  by  the  hand  or  hj  the  procurement  of  the  defendant  It 
does  not  lessen  the  turpitude  of  the  offence,  that  the  party  whom  he  sought 
to  defraud  was  made  in  part  his  involuntary  agent  in  efi*ecting  his  purpose^ 
If  he  had  employed  any  other  hand,  he  would  have  been  responsible  for  the 
act" 

'  Combe's  case,  Sir  F.  Moore,  759,  Noye,  101.  And  see  Marvin's  case,  8 
Dy.  288,  pi.  52. 

*  YoL  L  §  432,  and  the  cases  there  cited.    And  see  ante,  §  129. 

'  Commonwealth  v,  Sankey,  10  Harris,  Pa.  390. 
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namely,  that,  as  a  general  proposition,  the  alteration  of  an 
unexecuted  instrument,  or  one  in  the  course  of  preparation, 
but  not  so  far  finbhed  as  to  charge  any  person,  is  not  foi^ry.^ 

§  487.  The  Question  of  Similitude.  We  have  seen  *  that, 
to  constitute  the  offence  of  counterfeiting  the  coin,  the  coun- 
terfeit must  be  in  the  similitude  of  the  genuine.  This  is  only 
an  illustration  of  the  principle  of  the  law  of  criminarattempts, 
that  the  act  done  must  have  some  aptitude  to  accomplish  the 
thing  intended ;  ^  for,  as  every  man  knows  the  genuine  coin, 
a  spurious  piece,  having  no  likeness  to  the  genuine,  conld 
deceive  no  one.  The  same  rule  applies  to  the  forgery  of  bank- 
bills,^  and  of  other  instruments  falling  within  the  like  reason.^ 
The  resemblance  need  not  be  exact,  but  the  instrument  must 
he^  primd  faciej  fitted  to  pass  for  true.^ 

§  488.  Among  the  subjects  of  forgery,  however,  are  many 
writings  not  of  a  nature  to  be  familiar  to  the  public,  or 
to  the  particular  individuals  to  be  defrauded.  The  rule  of 
similitude  cannot  prevail  as  to  them.^  An  illustration  of  this 
proposition  is  where  the  forgery  is  of  a  fictitious  name,^  ia 
which  case  there' can  be  no  similitude,  there  being  no  original. 


^  See  and  compare  Marvin's  case,  8  By.  288,  pi.  52 ;  Reg.  v.  Cool^B 
Car.  &  P.  582 ;  Rex  v.  Wicks,  Rnss.  &  Ry.  149 ;  "Beg.  r.  Blenkinsop,  4Kn. 
C.  C.  276,  2  Car.  &  K.  531 ;  Reg.  v,  Illidge,  1  Den.  C.  C.  404,  Temp.  &  M 
127  ;  Powell  v.  Commonwealth,  11  Grat  822;  Reg.  v.  Turpin,  2  Car.  &  K. 
820  ;  1  Gab.  Crim.  Law,  851. 

*  Ante,  §  243. 

»  Vol.  I.  §  516.        « 

*  Rex  V,  Elliot,  1  Leach,  4th  ed.  175,  179,  2  East  P.  C.  951. 

*  Rex  V.  Collicott,  Russ.  &  Ry.  212,  4  Taunt  300,  2  Leach,  4th  ed.  1048. 

*  Rex  V.  Elliot,  supra ;  Rex^v.  Collicott,  supra.  And  see  The  State  v. 
Carr,  5  N.  H.  367 ;  1  Gab.  Crim.  Law,  354.  See  The  State  v.  Robinson,  1 
Harrison,  507,  where  it  was  held  a  forgery  (ante,  §  478)  to  alter  the  bills  of 
a  broken  bank  into  that  of  a  solvent  one  of  the  same  name,  by  pasting  the 
name  of  the  city  in  which  the  latter  was  located,  over  that  in  which  the 
former  was  located. 

^  People  v.  Peacock,  6  Cow.  72. 
'  Ante,  §  446. 
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§  489.  Sometimes  where  the  indictment  is  under  a  statute, 
this  question  of  similitude  may  perhaps  be  affected  by  the 
words  of  the  statute.  In  New  Hampshire,  the  words  being, 
"  any  bank-bill  or  note,  in  imitation  of,  or  purporting  to  be, 
a  bank-bill  or  note  which  has  been  or  may  hereafter  be 
issued  by  any  corporation,"  etc.,  —  it  was  held,  that  the  forg- 
ery is  sufficient,  though  the  bank  never  issued  any  bill  for  the 
same  Am;^  a  matter,  however,  which  probably  would  not 
be  different  at  the  common  law.  And,  under  the  United 
States  statute  of  1816,  it  was  held  indictable  to  issue  bills 
signed  by  the  names  of  persons,  as  president  and  cashier, 
vrho  never  held  those  offices.' 

§  490.  The  subject  of  similitude  depends  upon  so  many 
considerations,  that  no  ,gen^al  direction  concerning  it  can 
meet  every  possible  case.  But  this  one  suggestion  will  aid 
the  practitioner ;  namely,  that  the  instrument  must  have  an 
adaptation  to  accomplish  some  legal  wrong,^  and,  failing  in 
this,  the  false  making  is  not  forgery.  But  where  th6lfba|ter  of 
similitude  has  no  direct  effect  to  determine  the  question  of 
adaptation  to  perpetrate  the  fraud,  it  cannot  be  regarded  as 
important 

III.    The  Intent. 

§  491.  In  forgery,  as  in  all  other  offences,  the  act,  to  be  in- 
dictable, must  proceed  from  some  evil  intention.*  Where 
the  forgery  is  of  a  public  record  or  the  like,  in  which  the 
injury  to  the  public  is  the  ground  of  the  offence,^  we  are 


*  The  State  v.  Carr,  5  N.  H.  867 ;  s.p.,  Connnonwealth  v.  Smith,  7  Pick. 
137.  • 

*  United  States  v.  Turner,  7  Pet  182;  United  States  ».  Brewster,  7  Pet. 
164.  See,  as  to  the  word  "  purporting,''  Rex  v.  Jones,  1  Leach,  4th  ed. 
204,  2  East,  P.  C.  888,  1  Doug.  800;  The  State  v.  Harris,  5  Ired.  287.  See 
also  The  State  v,  Calvin,  R.  M.  Charl.  151 ;  Commonwealth  r.  Boj^nton,  2 
Mass.  77. 

"  See  ante,  §  487. 

*  See  Hammond  on  Forgerj,  Pari.  £d.  p.  114,  pi.  876  et  seq. 

*  Ante,  §451,452. 
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left  without  specific  adjudications  coDcerning  the  particular 
nature  of  the  intent  required ;  and  so  'we  can  only  refer  to  the 
general  doctrines  stated  in  the  previous  volume.^  But  most 
forgeries  are  attempts  to  cheat  individuals ;  and,  concerning 
these,  some  points  are  established,  to  be  explained  in  sue? 
ceeding  sections. 

§  492.  As  to  this  larger  and  principal  class  of  ftrgeries, 
there  must  be,  in  the  mind  of  the  individual  committing  the 
act,  what  is  termed,  in  the  language  of  the  law,  an  intent 
to  defraud  a  particular  person  or  persons.^  Yet  the  intent 
in  truth  need  not  be  exactly  this ;  but  it  must  be  an  intent, 
that  the  instrument  forged  shall  be  used  as  good.  Conse- 
quently if  the  man  means  in  fact  to  take  up,  for  instance,  the 
bill  of  exchange  or  promissory  qote,  when  it  becomes  due,  or 
even  if  he  does  take  it  up,  so  as  to  prevent  any  injury  failing 
upon  any  person ;  ^  or  if  one,  while  knowingly  passing  a  forged 
bank-ndte,  agrees  to  receive  it.  again  should  it  prove  not  to 
be  genuiplie ;  ^  or  if  a  creditor  executes  a  forgery  of  the  debtorfs 
name,  to>  get,  from  the  proceeds,  payment  of  a  sum  of  money 
due  him  ;^  he  commits  the  offence,  the  law  inferring  con* 
clusively  the  intent  to  defraud.  And,  a  fortiori^  where  no 
actual  intent  not  to  wrong  any  one  absolutely  exists,  the  law 
draws  the  conclusion  of  the  intent  to  defraud  whoever  may 


1  Vol.  I.  §  226  et  Mq.  ' 

*  Rex  v.  Jones,  2  EastT.  C.  991 ;  United  States  p.  Moses,  4  Wash.  C.  €« 
726;  The  State  v.  Odel,  3  Brev.  552;  Grafton  Bank  v.  Flanders,  4  N.  H. 
289,  242 ;  Rex  v.  Crocker,  Russ.  &  Ry.  97 ;  Reg.  v.  Tylney,  1  Den.  C.  C. 
819;  People  V.  Flanders,  18  Johns.  164;  Rex  v.  Holden,  2  Taunt  334; 
Brown  v.  Commonwealth,  2  beigh,  769 ;  Reg.  v.  Hodgson,  36  £ng.  L.  &  £q. 
626^  I  Dears.  &  B.  3. 

*  Reg.  -v.  Geaeh,  9  Car.  &  P.  499 ;  Reg.  v.  Hill,  2  Moodj,  30 ;  Reg.  v. 
Beard,  8  Car.  &  P.  143 ;  Reg.  v.  Forbes,  7  Car.  &  P.  224 ;  Reg.  v,  Birkett, 
Russ.  &  Ry.  86 ;  Reg.  v,  Hodgson,  1  Dears.  &  B.  3,  36  £ng.  L.  &  £q.  626. 

*  Perdue  v.  The  State,  2  Humph.  494.  And  see  Vol.  I.  §  250 ;  Rex  cr« 
Cushlan,  Jebb,  113. 

*  Reg.  V.  Wilson,  2  Car.  &  K.  527, 1  Den.  C.  C.  284. 
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be  defrauded,  from  the  intent  to  pass  as  good.^  Generally 
there  are  two  persons  who,  legally,  may  be  defrauded ;  the 
one  whose  name  is  forged,  and  the  one  to  whom  the  forged 
instmment  id  to  be  passed;  and  so  the  indictment  may  lay 
the  intent  to  defraud  either  of  these,  and  proof  of  an  actual 
intent  to  pass  as  good,  though  there  be  no  actual  intent  to 
defraud  the  particular  peri^n,  will  sustain  the  allegation.^ 

§  493.  The  inference  of  intent  to  defraud  cannot  be  drawn 
where,  upon  the  proofs,  the  person  named  in  the  indictment 
could  by  no  possibility  in  law  be  defrauded.'  The  English 
judges,  however,  were  divided  upon  the  question,  whether,  in 
the  absence  of  evidence  of  some  one  existing  on  whom  the 
fraud  could  operate,  in  the  case  of  a  forged  will,  a  count 
charging  an  intent  to  defraud  a  person  unknown  could  be 
supported.^  And,  under  Stat.  14  and  15  Vict.  c.  100,  §  8, 
which  provides,  ^<  that,  from  and  after  the  coming  of  this  act 
into  operation,  it  shall  be  sufficient,  in  any  indictment  for 
forging,  uttering,  offering,  disposing  of,  or  putting  off  any  in- 
strument whatsoever,  or  for  obtaining  or  attempting  to 
obtain  any  property  by  false  pretences,  to  allege  that  the  de- 
fendant did  the  act  with  intent  to  defraud,  without  alleging 
the  intent  of  the  defendant  to  be  to  defraud  any  particular 
person ;  and,  on  the  trial  of  any  of  the  offences  in  this  section 
mentioned,  it  shall  not  be  necessary  to  prove  an  intent  on  the 
part  of  the  defendant  to  defraud  any  particular  person,  but  it 
shall  be  sufficient  to  prove  that  the  defendant  did  the  act 
charged,  with  an  intent  to  defraud,"  —  the  opinion  of  the 
judges  seemed  to  be,  that  the  offence  might  be  committed 


^  Reg.  V,  Beard,  8  Car.  &  P.  143,  148 ;  Reg.  o.  Cooke,  8  Car.  &  P.  582 ; 
Reg.  V.  Hill,  8  Car.  &  P.  274. 

*  Regi  0.  Cooke,  8  Car.  &  P.  682  >  Rex  v.  Mazagora,  Ross.  &  Ry.  291 ; 
Rex  9.  Hanson,  2  Moody,  245,  1  Car.  &  M.  884 ;  Rex  v.  Carter,  7  Car.  & 
P.  134 ;  Harris  v.  People,  9  Barb.  664 ;  Brown  v.  Commonwealth,  2  Leigh, 
769 ;  ante,  §  446. 

*  Reg.  V.  Marcus,  2  Car.  &«K.  856,  361 ;  ante,  §  446. 

*  Reg  w.Tj'Iney,  1  Den.  C.  C.  819. 
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though  there  were  no  person  in  existence  on  whom  the  fraud 
could  operate.^  But  afterward,  on  a  full  consideration  of  the 
matter,  they  decided,  that  this  statute  concerns  only  the  form  of 
the  indictment,  and  not  the  law  relating  to  the  offence,  which 
stands  now  as  it  stood  before,  there  being,  it  seems,  a  neces- 
sity for  some  person  to  exist  who  can  be  defrauded.^ 

§  494.  From  the  foregoing  views  concerning  the  intent,  it 
follows,  that  a  man  does  not  ordinarily  commit  forgery  who 
alters  a  bond  or  other  ]ike  instrument  running  to  himself,  by 
reducing  the  sum  payable  under  it ;  unless  the  circumstances 
show  a  benefit  to  himself,  or  prejudice  to  another.^  The 
offence  was  however  committed,  where  one,  having  received 
another's  accommodation  acceptance  for  1,000/1  at  three 
months,  brought  it  back,  saying  he  could  not  get  so  large  a 
bill  discounted,  and  proposed  a  substitution  of  smaller  bills; 
upon  taking  which  he  pretended  to  destroy  the  larger,  in  the 
presence  of  the  other ;  but  instead  thereof  altered  it  to  a  bill 
at  twelve  months.* 

§  495.  And  if  an  engraving  of  a  forged  note  is  given  to  a 
person  as  a  pattern  or  specimen  of  skill,  without  any  inten- 
tion of  having  it  put  in  circulation,  there  is  no  uttering  of 
forged  paper.^  So  one  does  not  become  guilty  of  crime  who 
writes  another's  name  at  his  request.^  And  forging  a  letter, 
falsely  representing  persons  to  be  partners,  is  not  an  offence 
either  at  common  law,  or  within  the  Kentucky  statute,  the 
words  of  which  are,  '^  any  writing  whatever,  whereby  fraada- 
lently  to  obtain  the  possession  of,  or  to  cause  any  person  to 


1  Beg.  V.  Nash,  2  Den.  C.  C.  49S,  12  Eng.  L.  &  £q.  578. 
■  Reg  V.  Hodgson,  1  Dears.  &  B.  8,  36  Eng.  L.  &  £q.  626. 
'  BliJce  V.  Allen,  Sir  F.  Moore,  619;  Hammond  on  Forgery,  ParL  Ed. 
p.  114,  115 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  264,  §4. 

*  Bex  V.  Atkinson,  7  Car.  &  P.  669. 

*  Bex  o.  Harris,  7  Car.  &  P.  428. 

*  Bex  V.  Parish,  8  Car.  &  P.  94 ;  Bex  v.  Forbes,  7  Car.  &  P.  224 ;  ante, 
§  470,  476. 
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be  deprived  of,  any  property  whatever,"  —  where  the  intent 
is  not  to  have  it  used  in  a  court  of  justice,  or  to  get  any  pe- 
cuniary gain,  or  to  inflict  any  injury .^ 


IV.  What  Progress  toward  Effecting  the  Fraud, 

§  496.  Forgery,  though  a  substantive  crime,  partakes  of 
the  nature  of  attempt;  and  so  the  bare  making  of  the  false 
writing,  with  the  evil  intent,  is  alone  sufficient.^  No  fraud 
need  be  actually  perpetrated,'  and  there  need  be  no  uttering.* 

^  497.  Upon  this  principle  rests  the  doctrine  already  men- 
tioned,* that  it  is  immaterial  whether  any  additional  credit  be 
gained  by  the  forgery.®  On  the  same  ground  it  is  no  objec- 
tion to  holding  a  defendant  for  forging  a  will,  that  the  sup- 
posed testator  is  living.^  And  a  forgery  with  intent,  etc.,  is 
sufficient  within  Stat  5  Eliz.  c.  14,'  though  of  a  deed  of  land  in 
which  the  description  of  the  premises  is  so  uncertain  that  it 
could  convey  nothing  if  genuine.®  This  last-mentioned  doc- 
trine, however,  runs  close  to  the  one  already  stated,^^  that 


^  Jackson  v,  Weiager,  2  B.  Monr.  214.  See  Reg.  o.  Hodgson,  36  Eng.  L. 
&  £q.  626,  1  Dears.  &  B.  3. 

'  Vol.  L  §  423,  and  note ;  The  State  v.  Holly,  2  Bay,  262 ;  Common- 
wealth r.  Ward,  2  Mass.  397. 

*  People  V.  Fitch,  1  Wend.  198 ;  The  State  r.  Humphreys,  10  Humph. 
442;  Bex  v.  Ward,  2  East  P.  C.  861 ;  The  Sfate  v.  Washington,  1  Bay, 
120. 

*  Commonwealth  v.  Ladd,  15  Mass.  526 ;  Bex  v.  Crocker,  2  Leach,  4th, 
ed.  987,  2  New  Bep.  87,  Russ.  &  Ry.  97 ;  Rex  t;.  Ward,  2  Ld.  Raym.  1461. 

'  Ante,  §  473,  480. 

*  Rex  V.  Marshall,  Rhbs.  &  Ry.  75 ;  Rex  v.  Tail,  1  Leach,  4th  ed.  172^ 
2  East  P.  C.  959. 

'  Rex  v.  Sterling,  1  Leach,  4th  ed.  99,  2  East  F.  C.  950 ;  Rex  v.  Coogan, 
1  Leach,  4th  ed.  449,  2  East  P.  C.  948. 

*  Ante,  §  454. 

*  Rex  V.  Crooke,  2  Stra.  901. 
^  Ante,  §  442  et  seq. 
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there  can  be  no  forgery  of  an  instrument  legally  invalid  oq 
its  face  ;  and  should  not  be  received,  at  the  present  day,  with- 
out a  fresh  examination. 


V.    Offences  Depending  on  and  Growing  out  of  Forgery. 

§  498.  We  have  considered,  under  another  title,  the  gen- 
eral doctrine  of  cheats  and  attempts  to  cheat,  at  common 
law.^  And  we  have  seen,  that  forgery  is  only  a  particular 
branch  of  this  more  comprehensive  crime.^  In'  like  manner 
there  are  other  branches,  in  the  nature  of  forgery,  but  not 
forgery  itijelf ;  and  these  other  branches  we  are  about  to  con- 
template. 

§  499.  According  to  principles  before  discussed  ia  this 
volume,  a  cheat  effected  by  a  forged  instrument  is  indictable 
at  common  law,  as  a  substantive  offence;^  therefore  an 
attempt  to  cheat  by  means  of  such  an  instrument  is  an  in- 
dictable attempt.^  This  attempt  is  called  in  law  an  utter- 
ing.'^ And  for  the  reason  that  to  constitute  any  crime  there 
must  be  an  act,  as  well  as  an  intent,  the  mere  having  of  tbe 
forged  instrument,  with  the  design  to  cheat,  does  not  suf- 
fice ;  but  a  receiving  of  it,  though  without  uUering,  does.* 
And  there  are  statutes,  English  and  American,  under  which 
the  having  alone,  with  the  intent  to  pass  as  good,  is  a 
crime." 


•  Ante,  §  117  et  seq. 

•  Vol.  I.  §423;  ante,  §122. 
'  Ante,  §  122,  123. 

•  Ante,  §  189,362. 

•  Reg.  j;.  Sharman,  Dears.  285,  18  Jar.  157,  6  Obx  C.  C.  812,  24  Eng.  L. 
&  Eq.  553,  overruling  Reg.  v.  Boult,  2  Car.  &  K.  604.  The  American  doc- 
trine is  the  same.    Commonwealth  v.  Searle,  2  Binn.  832. 

•  Vol.  I.  §  812. 

'  See  Vol.  I.  §  812;  The  State  v.  Benham,  7  Conn.  414;  Commonweaith 
V.  Cone,  2  Mass.  182;  Conunon wealth  v,  Whitmarsh,  4  Pick.  288;  Saaaer 
V.  The  State,  13  Ohio,  458,  483,  484 ;  Spence  v.  The  State,  8  Blackf.  281 ; 
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§  500.  Under  the  Massachusetts  statute,  which  provides  a 
punishment  if  any  person  shall  have  in  his  possession  any 
counterfeit  bank-bill,  "  for  the  purpose  of  rendering  the  same 
current  as  true,  or  with  intent  to  pass  the  same,"  the  court 
held  it  sufficient  to  show  an  intent  merely  to  pass  the  bill, 
without  the  further  design  to  pass  it  as  genuine,  or  for  value. 
"  One  object  of  the  statute  may  have  been,  to  prevent  one 
dealer  in  forged  paper  from  passing  counterfeit  notes  to  an- 
other, as  false  notes,  to  enable  and  assist  him  in  defrauding 
others."  ^ 

§  501.  So  there  are  statutes  against  uttering  forged  instru- 
ments. The  legal  meaning  of  the  word  utter  was  stated  in 
the  previous  volume.^  And  tlie  intent  must  be  such  as  has 
been  already  explained  in  this  chapter.'  Therefore  the  giv- 
ing of  a  piece  of  counterfeit  money  in  charity  is  not  with- 
in Stat  2  Will.  4,  c.  34,  §  7,  though  with  knowledge  of  its 
being  counterfeit;  because  there  is  no  intent  to  defraud. 
For,  "  although  in  the  statute,"  said  Lord  Abinger,  C.  B., 
"  there  are  no  words  with  respect  to  defrauding,  yet  in  the 
proof  it  is  necessary,  in  my  opinion,  to  go  beyond  the  mere 
words  of  the  statute,  and  to  show  an  intention  to  defraud 
some  person."  *  And  the  exhibiting  to  a  man  of  a  forged  in- 
strument, hot  to  obtaiif  his  money,  but  merely  to  create  in 
him  false  ideas  of  the  wealth  of  the  exhibitor,  is  not  within 
the  statute.* 


Commonwealth  v,  Morae,  2  Mass.  128 ;  Commonwealth  v.  Houghton,  8  Mass. 
107;  Rex  v.  Rowley,  Ruas.  &  Ry.  110;  Hopkins  t;.  Commonwealth,  3  Met 
460 ;  Stone  v.  The  State,  Spencer,  404. 

^  Hopkins  v.  Commonwealth,  S  Met.  460;  s.  p..  The  State  v.  Harris,  5 
Ired.  287.  See  Reg.  v.  Hey  wood,  2  Car.  &  K.  852 ;  Bevington  v.  The  State, 
2  Ohio  State,  160 ;  Reg.  v.  Giles,  1  Moody,  166 ;  Hooper  v.  The  State,  8 
Hmnph.  93. 

«  Vol.  L  §  185. 

'  Ante,  §  491-495.     See,  also,  Hooper  v.  The  State,  5  Humph.  93. 

*  Reg.  V.  Page,  8  Car.  &  P.  122.  And  see  Vol.  I.  §  141  et  seq.  See, 
however,  Reg.  v.  Hey  wood,  2  Car.  &  K.  352. 

*  Rex  V,  Shukard,  Russ.  &  Ry.  200.  And  see  further,  as  to  the  intent, 
Reg.  r.  Hey  wood,  2  Car.  &  K.  352 ;  ante,  §  491  et  seq. 
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§602.  We  have  also  statutes  against  "potting  off"^ 
"  passing,"  *  "  showing  forth  in  evidence/'^  "  selling  and  bar- 
tering," *  and  the  like.  But  these  pages  would  be  too  much 
incumbered  if  we  were  to  trace  to  their  minuter  lineaments 
all  the  provisions  of  law,  local  to  particular  States,  which 
have  created  matter  for  judicial  investigation. 


VL    Concluding  Points. 

§  503.  At  common  law,  forgery  is  a  misdemeanor ;  but 
most  of  the  English  statutes  of  forgery  make  the  offence 
under  them  felony.^  This  is  so  with  the  two  old  enactments 
before  quoted.®  The  rules  by  which  we  are  to  determine 
whether  or  not  a  legislative  act  elevates  a^crime,  which  was  a 
misdemeanor,  to  felony,  have  been  already  sufficiently  un- 
folded.7  And  the  practitioner  cannot  fail  to  understand  the 
importance  of  determining  this  question,  in  its  application  to 
each  particular  case  under  consideration ;  and  of  applying,  to 
the  result,  those  doctrines  concerning  principal,  accessory,  and 
the  like,  which  were  explained  in  the  previous  volume.® 


»  Vol.  I.  §  186  ;  Reg.  r.  Giles,  1  Moody,  166  ;  Bevington  i;.  The  State,  2 
Ohio  State,  160  x  Rex  v.  Palmer,  Russ:  &  Ry%72,  2  ]^ew  Rep.  96,  2  Leach, 
4th  ed.  978. 

■  Vol.  I.  §  187;  Gentry  v.  The  State,  8  Yerg.  451 ;  The  State  ».  Harris, 

5  Ired.  287 ;  Hooper  v.  The  State,  5  Humph.  98;  The  State  v.  Fuller,  1 
Bay,  245  ;  Perdue  v.  The  State,  2  Humph.  494. 

*  Vol.  I.  §  187 ;  The  State  v.  Stanton,  1  Ired.  424 ;  The  State  t;.  Britt,  3 
Dev.  122.  ^ 

*  Bevington  v.  The  State,  2  Ohio  State,  160 ;  Vanvalkenbnrg  o.  The 
State,  11  Ohio,  404. 

.  *  2  East  P.  C.  973,  1003;  The  State  v.  Cheek,  18  Ired.  114.  And  see 
Perdue  v.  The  State,  2  Humph.  494 ;  Hess  v.  The  State,  5  Ohio,  5  ;  The 
State  v.  Rowe,  8  Rich.  17 ;  Lewis  v.  Conunonwealth,  2  S.  &  R.  551. 

*  Ante,  §  454-458. 
»  Vol.  L  §  451. 

'  Vol.  I.  §  454-500.  And  see,  for  cases  relating  to  forgery  and  counter- 
feiting. Rex  V.  Soares,  Russ.  &  Ry.  25,  2  East  P.  C.  974 ;  Rex  v,  Davis,  Ross. 

6  Ry.  113  ;  Rex  t;.  Badcock,  Russ.  &  Ry.  249  ;  Rex  v.  Bingley,  Russ.  &  Ry. 
446  ;  Rex  r.  Kirkwood,  \  Moody,  304  ;  Rex  w.  Dade,  1  Moody,  807  ;  Rex  v. 
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§  504.  We  have  also  sufficiently  seen  in  what  county  an 
ofTence  is  to  be  charged  as  committed.^  Forgery  is  one  of 
those  crimes  which,  like  counterfeiting  the  coin,^  may  be 
against  either  the  government  of  the  State,  or  of  the  United 
States,  or  both.^  The  question  of  the  punishment  has  also 
been  sufficiently  considered.^ 

§  505.  The  reader  has  also  been  directed  to  the  general 
doctrine,  with  its  reasons  and  qualifications,  that  if  a  forged 
instrument  is  used  as  a  false  pretence  or  false  token,  whereby 
a  fraud  is  actually  accomplished,  the  guilty  person  may  be 
proceeded  against,  either  for  the  cheat  effected,  or  for  the 
forgery,  at  the  election  of  the  prosecutor,  when  both  are  of 
one  grade  of  crime,  but  not  when  one  is  a  felony  and  the 
other  a  misdemeanor.^ 


Giles,  1  Moody,  166 ;  Rex  v,  Stewart,  Russ.  &  Ry.  868 ;  Rex  v.  Hurse,  2 
Moody  &  R.  860;  Reg.  v.  Bannen,  2  Moody,  809,  1  Car.  &  K.  295; 
Rex  V.  Clifford,  2  Car.  &  K.  202 ;  Commonwealth  v.  Stevens,  10  Mass.  181 ; 
Reg.  V.  Barber,  1  Car.  &  K.  442 ;  Reg.  v,  Harris,  7  Car.  &  P.  416 ;  Rex  v. 
Palmer,  Russ.  &  Ry.  72,  2  New  Rep.  96,  2  Leach,  4th  ^d.  978;  The  State 
V.  Cheek,  18  Ired.  114 ;  Rex  v.  Collicott,  Rnss.  &  Ry.  212,  4  Taunt  800; 
Reg.  V,  Mazeau,  9  Car.  &  P.  676 ;  Bothe's  case.  Sir  F.  Moore,  666. 

'  Vol.  I.  §  552  et  seq.  And,  for  authorities  relating  to  forgery,  see  United 
States  9.  Britton,  2  Mason,  464  \  Bland  v.  People,  8  Scam.  364  ;  People  v. 
Rathbun,  21  Wend.  509 ;  Perkins'  case,  2  Lewin,  150. 

«  Ante,  §  236-239. 

'  See  United  States  v.  Britton,  2  l^fason,  464 ;  The  State  v.  Pitman,  1 
Brev.  82. 

*  Vol.  I.  §  619  et  seq.;  ante,  §  50.  And  see  as  to  forgery.  The  State  v. 
Rowe,  8  Rich.  17 ;  Lewis  r.  Commonwealth,  2  S.  &  R.  551. 

*  Vol.  I.  §  551 ;  ante,  §  136.  And  see  Rex  v.  Evans,  5  Car.  &  P.  558  ; 
Reg.  o.  Button,  11  Q.  B.  929;  People  t;.  Peacock,  6  Cow.  72;  Hales'  case, 
17  Howell  St  Tr.  161,  209;  Reg.  w.Inder,  1  Den.  C.  C.  325  ;  Reg.  v.  An- 
derson, 2  Moody  &  R.  469 ;  Reg.  v.  Thorn,  Car.  &  M.  206. 


FORNICATION.    See  Adultkry,  etc. 
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CHAPTER  XXXVL 

GAMING.^      . 

Sect.  506-608, .  Introdaction. 

609-611.    The  old  English  Statutory  Law. 
61S,  618.    The  American  Legislation. 
614-481.    Expositions  of  Doctrines. 

• 

§  506.  The  vice  of  gaming  has  prevailed  in  all  ages,  and 
among  all  people.  It  seems  founded  on  the  love  of  the 
marvellous,  which  is  one  of  the  properties  inherent  in  the 
human  itiind.  And  so^  like  every  other  departure  from  the 
true  rule  of  right,  it  is,  in  another  view,  but  the  action, 
wrongful  indeed,  of  a  faculty  given  to  man  by  his  Maker,  for 
good  and  valuable  uses.  The  offence  is  not  recognized 
under  the  ancient  common  law  of  England ;  consequently 
an  indictment  will  not  ordinarily  lie  here  for  an  act  of  gam- 
ing, not  prohibited  by  some  statute,  English  or  American.' 
Whether  the  old  English  enactments  have  the  force  of  com- 
mon law  with  us,  we  shall  see  presently. 

§  507.  But  gaming  may  constitute  an  ingredient  in  a  com- 
mon law  offence ;  and  so  we  shall  see,  in  the  next  chapter, 
that* public  gaming-houses  are  indictable  common  law  nui- 
sances. And  we  have  already  noticed,?  that  cheating  by  false 
dice  is  a  crime.     There  seems  also  to  be  a  doctrine,  not  very 


1  For  matter  under  tJiia  title,  see  Vol  L  §  82,  118,  178,  181,  381,  488. 
See  this  volume,  tk,  Gamino-Houbk. 

.   *  Vol  L  §  881 ;  1  Hawk.  P.  C.  Curw.  ed.  p.  721 ;  1  Roaa.  Crimes,  Grea. 
Ed.  455 ;  1  Gab.  Grim.  Law,  451. 

•  Ante,  §  ISO. 

[323]  .  * 


1 


CHAP.  XXXVI.]  ^         GAMING.  §  509 

distinct  in  ita  limits,  nor  firm  on  the  authorities,  that  some 
kinds  of  games  are,  from  their  peculiar  nature,  offences  at 
common  law.^  And  wagers,  which  are  a  species  of  game, 
are  in  civil  jurisprudence  held '  to  be  so  far  unlawful,  that, 
under  many  oiroumstances,  or  even,  according  to  theiviews 
of  some  judges,  under  all  circumstances,^  an  action  to  re- 
cover them  cannot  be  maintained.  What  are  the  limits  of 
the  doctrine  concerning  wagers,  it  not  being  uniform  in  all 
the  States,  is  a  question  aside  from  our  present  inquiry.' 
And  thb  caution  will  not  be  useless,  that,  although  an  action 
could  not  be  sustained  for  the  recovery  of  a  particular  wagei^ 
the  result  would  not  necessarily  follow,  that  the  parties  to  ijt 
could  be  indicted.  In  Scotland  no  action  is  maintainable  on 
any  gaming  contract  whatever;  but,  undoubtedly,  no  mere 
gaming,  m  distinction  from  keeping  a  gaming-house  and  the 
like,  is  indictable  under  the  common  law  of  that  country.^ 

§  508.  In  discussing  this  subject,  we  shall  find  few  general 
principles  to  be  elucidated,  the  matter  being  one  of  legisla- 
tion in  the  several  States,  and  the  statutes  being  somewhat 
diverse.  Still  the  practitioner  will  be  assisted  by  the  au- 
thorities mentioned  in  our  notes,  and  by  such  unfoldings  of 
principles  as  can  be  done  in  a  small  space.  We  shall  con- 
sider the  subject  in  the  following  order :  I.  The  old  English 
Statutory  Law ;  II.  The  American  Legislation ;  III.  Exposi- 
tions of  Doctrines. 


I.    T%e  old  English  Statutory  Law. 

k  509.  Stat  17  Edw.  4,  c.  3,  made  it  a  misdemeanor  for 
any  persQn  to  use  the  gam^  of  closse,  hs^f-bowl,  kayles,  hand« 

^     '  ■     ■       ■  ■  ■  -  ^»^^^      ■     I        — ^j—  ■  ■  .1.1^ 

*  Vol.  L  §  881. 

'  Lewis  V.  Littlefield,  15  Maine,  283. 

'  And  see  Ball  v.  Gilbert,  12  Met  397 ;  Gibbons  t*.  Gonvemenr,  1  Denio, 
170;  Ellis  v.  Beale,  18  Maine,  887;  Dunman  v.  Strother,  1  Texas,  89; 
Crow  o.  The  State,  6  Texas,  884;  Bryant  v.  Mead,  1  CaL  441.  See  post, 
{  522,  523  et  seq. 

*  Greenhoff's  case,  2  Swinton,  286. 
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in-hand,  or  queckbord,  or  to  suffer  another  to  play  at  either  of 
these  games  in  his  house.  But  the  subsequent  enactment  of 
33  Hen.  8,  c.  9,  repealed  "  all  other  statutes  made  for  the  re- 
straint of  unlawful  games ; "  and  so,  as  this  act  of  Edw.  4 
was  not  in  force  when  our  colonies  were  settled,  there  appears 
no  principle  on  which  it  can  be  deemed  a  part  of  our  com- 
mon law. 

§  510.  Stat  33  Hen.  8,  c.  9,  is  the  leading  one  of  the  old 
English  enactments.  The  "  bowyers,  fletchers,  stringers,  and 
arrowhead  makers"  complained  that  their  business  had  be- 
come unprofitable  by  reason-  of  the  people  following  gaming 
instead  of  archery ;  and  so  this  statute  directs,  that  every 
man  should  have  one  long  bow  and  at  least  four  arrows,  and 
every  boy  over  seven  years  of  age  should  have  furnished  him 
one  long  bow,  and  at  least  two  arrows ;  and  so  the  people 
should  pursue' archery  for  their  amusement.  It  then  lays 
down  many  inhibitions  against  gaming-houses,  and  against 
gaming  under  particular  circumstances.  For  instance,  §  16 
provides,  "  That  no  manner  of  artificer  or  craftsman  of  any 
handicraft  or  occupation,  husbandman,  apprentice,  laborer, 
servant  at  husbandry,  journeyman,  or  servant  of  artificer,  mari- 
ners, fishermen,  watermen,  or  any  serving  man  shall  play  at 
the  tables,  tennis,  dice,  cards,  bowls,  clash,  coyting,  logating, 
or  any  other  unlawful  game,  out  of  Christmas,  under  the  pain 
of  twenty  shillings,  to  be  forfeit  |pr  every  time ;  and  in  Christ- 
mas to  play  at  any  of  the  said  games  in  their  masters'  bouses 
or  in  their  masters'  presence ;  and  also  that  no  manner  of 
persons  shall,  at  any  time,  play  at  any  bowl  or  bowls  in  open 
places  out  of  his  garden  or  orchard,  upon  the  pain  for  every 
time  so  offending  to  forfeit  six  shillings  eight  pence."  ^  This 
statute,  according  to  Kilty,  had  never  any  force  in  Maryland,^ 
and  it  was  probably  not  received  in  any  of  the  colonies.'     Its 


*  See  1  Hawk.  P.  C.  Cnrw.  ed.  p.  721-726. 

•  Kilty  Report  of  Statutes,  75. 

'  See  Dunman  v.  Strother,  1  Texas,  89,  92. 
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date  is  safiiciently  early  to  be  common  law  here ;  but  there 
are  several  objections,  apparent  on  the  face  of  the  whole 
enactment,  too  obvious  to  need  any  explanation,  which 
show  that  it  could  not  have  become  a  part  of  our  common 
law. 

§  611.  We  have,  moreover,  the  acts  of  16  Car.  2,  c.  7;^ 
10  &  11  Will.  3,  c.  17 ;  2  9  Anne,  c.  6  ;»  9  Anne,  c.  14  ;  *  and 
10  Anne,  c.  26.^  But  although  these  have  furnished  the  basis 
for  American  legislation,  none  of  them  probably  are  common 
law  with  us ;  or  are,  at  least,  to  be  relied  on  as  the  foundation 
of  an  indictment®  The  consequence  is,  that  our  common 
law,  like  the  English,  does  not  make  the  playing  at  games 
of  any  kind,  except  as  before  explained,^  an  indictable  of- 
fence. 


XL    The  American  Legislation. 

§  512.  The  legislation  of  the  several  States  need  not  be 
presented  here  at  large;  because  each  practitioner  will  refer 
for  himself  to  his  own  statutes.  But  we  may  observe,  that 
the  enactments  on  this  subject  have  principally  for  their  object 
the  suppression  of  public  gaming,  which  leads  to  public  evils. 


1  See  1  Hawk.  P.  C.  Carw.  ed.  p.  726,  729. 

*  lb.  p.  738,  734. 
»  lb.  p.  734. 

*  lb.  p.  727,  72S-731. 
»  lb.  p.  734. 

*  Dunman  v,  Strotber,  1  Texas,  89,  92.  In  United  States  v.  Dixon,  4 
Granch  C.  C.  107,  108, 109,  Crancb,  C.  J.,  observed :  "  The  British  statutes 
16  Car.  2,  c.  7,  against  deceit  in  gaming ;  9  Anne,  c.  14,  §  1,  avoiding  secu- 
rities for  money  lost  at  gaming;  ib.  §  2,  providing  that  if  more  than  10/.  be 
lost  at  play  at  one  sitting,  it  may  be  recovered ;  and  §  S,  requiring  the  win- 
ner to  answer  on  oath ;  are  in  force  in  this  country.  But  the  English  and 
British  statutes,  prohibiting  certain  games  to  certain  claases  of  persons, 
never  were  in  force  in  Maryland,  and  consequently  are  not  in  force  here." 

'  Ante,  §  507. 
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For  instance,  the  keeping  of  a  bowling-alley,^  a  billiard'table,' 
or  a  faro  bank  or  other  like  device ;  ^  or,  according  to  some 
opinions,  the  public  racing  -of  horses  ;^  or  the  having  of  fadli- 
ties  for  gaming,  or  the  allowing  of  gaming,  in  places  where  in- 
toxicating liquors  are  sold,^  or  in  public  houses ;  ^  or  gaming  in 
public  places,"^  to  which  youth  will  be  allured ;  or  on  particular 
days,  as,  for  instance,  on  the  Sabbath  day  ;^  or  the  betting 
on  games  played  by  others,^  or  betting  on  public  elections,^ 
together  with  some  other  forms  of  wager;  ^  or  the  encourag- 


*  The  State  v.  Currier,  28  Maine,  43  ;  Commonwealth  v.  Stowell,  9  Met 
572;  Commonwealth  v.  Drew,  S  Cush.  279;  Needham  v.  The  State,  1 
Texas,  139;  The  State  v.  Hay,  29  Maine,  457 ;  Commonwealth  v.  Goding, 
3  Met  ISO. 

'  Smith  V.  The  State,  22  Ala.  54 ;  The  State  v.  Moeeley,  14  AU.  890 ; 
Mayers  v.  The  State,  3  £ng.  222 ;  Blanton  v.  The  State,  5  Blackf.  560 ;  The 
State  V.  Mathews,  2  Brey.  82. 

'  Commonwealth  v.  Wyatt,  6  Rand.  694 ;  Ervine  v.  Commonwealth,  5 
Dana,  216  ;  Conmion wealth  v.  Bums,  4  J.  J.  Marshall,  177. 

*  The  State  v.  Fidler,  7  Humph.  502 ;  Fiddler  v.  The  State,  7  Humph. 
508 ;  Van  Valkenbnrgh  v.  Torrey,  7  Cow.  252 ;  Shropshire  t;.  Glascock,  4 
Misso.  536 ;  Boynton  v.  Carle,  4  Misso.  599 ;  GiblxHis  v,  Gouvemeur,  1 
Denio,  170 ;  The  State  v.  Posey,  1  Humph.  384  ;  Ellis  v.  Beale,  18  Maine, 
337  ;  The  Sute  v.  Ness,  1  Cart  Ind.  64. 

*  Vol.  I.  §  178 ;  The  State  v.  Black)  9  Ired.  378 ;  The  State  v.  Terry,  4 
Dot.  &  Bat  185  ;  The  State  r.  Coleman,  3  Ala.  14 ;  Burdine  v.  The  Stale, 
25  Ala.  60. 

*  Commonwealth  v.  Tilton,  8  Met  232 ;  The  State  v.  Smitherman,  1  Ired. 
14 ;  The  State  v.  Records,  4  Harring.  Del.  554 ;  Commonwealth  v.  Price,  8 
Leigh,  757. 

»  Vol.  I.  §  181. 

*  The  State  v.  Pearson,  2  Md.  310. 

*  Bagley  v.  The  State,  1  Humph.  486  ;  Crow  v.  The  State,  6  Texas,  834; 
Tomey  v.  The  State,  13  Misso.  455 ;  Horton  v.  The  State,  8  Eng.  62 ;  Ward 
V.  The  State,  22  Ala.  16;  Bachellor  t;.  The  State,  10  Texas,  258,  262;  The 
State  V,  Bates,  10  Misso.  166  ;  Eubanks  v.  The  State,  5  Misso.  450. 

^  Doyle  v.  Commissioners  Baltimore  County,  12  Gill  &  J.  484  ;  Yeach 
i;.  Elliott,  1  Ohio  State,  139  ;  The  State  v.  Cross,  2  Humph.  301 ;  Moi^an  v. 
Pettit,  3  Scam.  529. 

"  The  State  v.  Posey,  1  Humph.  384 ;  Parsons  v.  The  State,  2  Cart  Ind. 
499 ;  Dunman  i^.  Strother,  1  Texas,  89  ;  Commonwealth  v.  Shelton,  8  Gcrat 
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iDgof  gaming  inotberS)^  —  each  of  these  is  distinguishable 
from  mere  private  playing ;  because  its  tendency  is  to  affect 
other  persons  than  the  players  themselves.  And  we  may  add, 
that  the  evil  is  not  confined  to  places  of  which  the  doors  are 
thrown  open,  and  to  which  all  persons  indiscriminately  have 
access ;  but  the  lure  is  the  more  effectual  when  the  idea  of 
secrecy  is  woven  into  the  charm,  and  therefore  the  gaming 
under  such  circumstances  comes  within  the  mischief  of  public 
gaming,  and  statutes  are  directed  for  its  suppression. 

§  513.  There  is  also  a  difference  whether  the  playing  is  at 
a  game  of  chance  or  of  skill  ;^  whether  there  is  betting  or 
not;'  whether  the  party  offends  in  a  single  instance,  or  ha- 
bitually ;*  and,  in  some  States  of  our  country,  whether  the 
playing  is  with  a  white  person  or  with  a  negro^  or  slave.^ 
And  the  encouragement  of  gaming  by  permitting  one's 
premises  to  be  used  for  this  purpose  is  a  thing  of  special 
consideration,  which  is  sometimes  made  indictable.^  But  it 
is  needless  here  to  undertake  a  complete  enumeration  of  the 
incidents  in  this  general  offence,  against  which  legislation  has 
been  directed. 


III.  Expositions  of  Doctrines. 

§  514.    Construction  of  Statutes  —  Constitutional  Law  — 
By-Laws.     We   have  already  seen   what  are  the  peculiar 

592 ;  Bobkins  v.  The  State,  2  Humph.  424 ;  Bagley  v.  The  State,  1  Hamph. 
4S6 ;  Barrett  v,  Hampton,  2  Brev.  226. 

'  Fagate  v.  The  State,  2  Humph.  897. 

■  The  State  v.  Nates,  8  Hill  S.  C.  200. 

*  The  Sute  V.  Purdom,  8  Mimo.  114;  The  State  v.  Albertson,  2  Blackf. 
251 ;  Vicaro  p.  Commonwealth,  5  Dana,  504. 

*  Estes  t7.  The  State,  2  Humph.  496 ;  Ck>mmon wealth  v.  Hopkins,  2  Dana, 
418 ;  Commonwealth  v,  Moore,  2  Dana,  402. 

*  Johnson  o.  The  State,  8  Ga.  458  ;  The  State  v.  Nates,  8  Hill  S.  C.  200. 

*  The  Sute  v.  Laney,  4  Rich.  198.    See  The  State  v.  Pemberton,  2  Dev. 
281. 

^  The  State  o.  Mathis,  8  Pike,  84 ;  Roberts  v.  Commonwealth,  11  B.  Monr. 
8 ;  Calvert  v.  Commonwealth,  5  B.  Monr.  264. 
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doctrines,  applicable  in  some  localities,  concerning  the  inter- 
pretation of  these  statutes.^  The  question  of  the  constita- 
tionality  of  sundry  laws  prohibiting  lotteries  has  been  dis- 
cussed by  the  courts;^  but  we  shall  treat  of  lotteries  under 


^  Vol.  I.  §  118.  See  also  Vol.  L  §  82, 178, 181,  483.  For  the  interpreta- 
tion of  sundry  statutes,  see  Buck  v.  The  State,  1  Ohio  State,  61 ;  Johnson  c. 
The  State,  8  Ga.  453 ;  Commonwealth  v.  Chubb,  5  Rand.  71  j  ;  Eubanks  v. 
The  State,  5  Misso.  450;  Ervine  v.  Commonwealth,  5  Dana,  216;  Hinkle 
V.  Commonwealth,  4  Dana,  518;  Yeach  r.  Elliott,  1  Ohio  State,  139;  The 
State  t*.  Laney,  4  Rich.  193 ;  The  State  v.  Mathews,  2  Brev.  82;  The  State 
V.  Bates,  10  Miaso.  166 ;  Baker  v.  The  State,  2  Har.  &  J.  5 ;  Pitman  tr.  Com- 
monwealth, 2  Rob.  Ya.  800 ;  Lowry  v.  The  State,  1  Misso.  722 ;  The  State 
V.  Fidler,  7  Humph.  502 ;  Fiddler  v.  The  State,  7  Humph.  508 ;  Shropshire 
V.  Glascock,  4  Misso.  536 ;  Boynton  v.  Curie,  4  Misso.  599 ;  The  State  p. 
Nates,  3  Hill  S.  C.  200 ;  Smith  v.  The  State,  5  Humph.  163 ;  Howlett  v.  The 
State,  5  Yerg.  144 ;  The  State  v.  Smitherman,  1  Ired.  14 ;  Common  weal  A  ». 
Shelton,  8  Grat  592 ;  Grizewood  o.  BUne,  20  Eng.  L.  &  Eq.  290,  11  C.  B. 
526 ;  Yicaro  v.  Commonwealth,  5  Dana,  504 ;  Ervine  v.  Commonwealth,  5 
Dana,  216 ;  Commonwealth  r.  Drew,  3  Cush.  279  ;  Commonwealth  v.  Goding, 
3  Met  130  ;  Conunon wealth  v.  Tilton,  8  Met  232 ;  Conunon wealth  r.  Wyatt, 
6  Rand.  694 ;  Commonwealth  t?.  Garland,  5  Rand.  652 ;  The  State  v.  Gup- 
ton,  8  Ired.  271 ;  Ward  u.  The  State,  22  Ala.  16 ;  Baker  v.  The  State,  8 
Har.  &  J.  5 ;  McGowan  v.  The  State,  9  Yerg.  184 ;  The  State  v.  Moeeley,  14 
Ala.  390 ;  Bagley  v.  The  State,  1  Humph.  486 ;  Parsons  v.  The  State,  2 
Cart  Ind.  499 ;  The  State  v.  Allaire,  14  Ala.  435 ;  Ashlock  v.  Conmion- 
wealth,  7  B.  Monr.  44 ;  Ellis  v.  Beale,  18  Maine,  337 ;  English  r.  Young,  10 
B.  Monr.  141 ;  Yan  Yalkenburgh  v.  Torrey,  7  Cow.  252 ;  The  State  ».  Posey, 
1  Humph.  384 ;  Johnson  v.  Lansley,  12  C.  B.  468,  22  Eng.  L.  &  Eq.  468; 
'  Yeach  v.  Elliott,  1  Ohio  State,  189 ;  Hickerson  v.  Benson,  8  Missa  8 ;  Smidi 
V.  The  State,  22  Ala.  54  ;  The  State  v.  Black,  9  Ired.  378 ;  Commonwealth 
17.  Terry,  2  Ya.  Cas.  77;  Windsor  v.  Commonwealth,  4  Leigh,  680;  The 
State  v.  Terry,  4  Dev.  &  Bat  185  \  Smith  v.  The  State,  23  Ala.  39 ;  Buidine 
V.  The  State,  25  Ala.  60;  The  State  v.Mathis,  3  Pike,  84;  Roberts  v.  Com- 
monwealth, 11  B.  Monr.  3;  Calvert  v.  Commonwealth,  5  B.  Monr.  264; 
Blanton  v.  The  State,  5  Blackf.  560 ;  Stith  v.  The  State,  8  Eng.  680 ;  Buck 
V.  The  State,  1  Ohio  State,  61 ;  Commonwealth  v.  Price,  8  Leigh,  757 ;  Reg. 
V.  Ashton,  1  Ellis  &  B.  286,  16  Eng.  L.  &  Eq.  346 ;  The  State  v.  Ness,  1 
Cart  Ind.  64 ;  Hinkle  v.  Commonwealth,  4  Dana,  518 ;  The  State  v.  Pur- 
dom,  3  Misso.  114 ;  Estes  v.  The  State,  2  Humph.  496;  Higdon  v.  Heard, 
14  Ga.  255;  O'Blennis  v.  The  State,  12  Missa  311;  Commonwealth  v. 
Burns,  4  J.  J.  Marshall,  177. 
'  Commonwealth  v.  Dana,  2  Met  329 ;  The  State  v.  Allen,  2  McCcnd, 
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a  separate  title.  So  the  courts  have  considered  the  right  to 
tax  gaming-houses,^  and  the  power  of  municipal  corporations 
to  pass  by-laws  against  gaming,^  affirming  both  in  cases  and 
under  the  circumstances  which  have  arisen,  while  under 
other  circumstances  they  do  not  exist  Concerning  the 
power  to  pass  prohibitory  laws  on  the  general  subject,  no 
question  can  be  made ;  for  it  is  clearly  within  the  scope  of 
legislation. 

§  515.  Gaminff —  Unlawful  Game.  Gaming  is  not  one  of 
those  words  which  have  received  an  exact  meaning  in  the 
law.'  And  although  it  is  found  in  many  statutes,  ancient 
and  modern,  we  must  construe  them  on  the  idea,  that  the 
makers  had  only  an  indefinite  notion  of  its  signification, 
and  intended  the  precise  sense  should  be  gathered  from 
its  relation  to  other  words  in  the  statute,  from  the  rea- 
son of  the  law,  and  from  the  circumstances  surrounding. 
Bouvier  defines  it  to  be,  "  a  contract  between  two  or  more 
persons,  by  which  they  agree  to  play  by  certain  rules  at  cards, 
dice,  or  other  contrivance,  and  that  one  shall  be  the  loser 
and  the  other  the  winner."^  But  while  this  definition  may 
accurately  express  the  signification  of  the  word  as  sometimes 
used,  it  does  not  give  correctly  the  whole  of  it.  In  the  South 
Carolina  court,  a  learned  judge  observed :  "  The  general 
meaning  of  the  word  game  is  to  play  at  any  sport,  but  in 
oommon  parlance  it  means  more  commonly  to  play  at  some 
game  of  chance  for  money.  This  latter  meaning  is,  however^ 
narrowed  by  the  act  of  1817,  which  prohibited  playing  at  all 
games  of  chance  (except  whist)  with  or  without  betting; 
ever  since  its  passage  the  word  game  has  been  understood  to 


55;  Freleigh  v.  The  State,  8  Misso.  606 ;  The  State  v.  Sterling,  8  Missa  697 ; 
Phalen  v.  Commonwealth,  1  Rob.  Va.  713. 

'  Washington  r.  The  State,  8  £ng.  752.    Ab  to  lotteries,  see  The  State  v. 
Allen,  2  McCord,  55. 

•  The  State  v.  Hay,  29  M^ne,  457. 

•  VoL  I.  §  156,  157. 

•  Boar.  Law  Diet  tit  Gaming. 
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mean  to  play  at  an  unlawful  game,  without  any  reference  to 
the  fact  whether  any  thing  was  bet  or  not"  ^ 

§  516.  The  phrase  ^'  unlawful  game"  is  as  little  defined  in 
law  as  is  the  single  word  gaming.  Attempts  have  been 
made  to  restrict  its  effect  in  a  statute  to  such  games  as  had 
been  declared  in  previous  enactments  to  be  unlawful.  But, 
although  this  is  a  consideration  which  properly  enters  into 
the  question,  and  is  in  many  cases  the  test  to  determine  the 
result,^  yet  it  is  by  no  means  always  so.  Thus  the  tenth  sec- 
tion of  the  Act  of  1833,  of  Kentucky,  against  owners  using 
their  houses  for  gaming  purposes,  employs  the  words  "  shall 
permit  or  suffer  games  at  faro,  or  any  other  unlawful  game 
or  games  whatever,  at  which  money  or  any  other  thing  is 
won  or  lost;"  and  the  court  refused  to  limit  the  meaning  of 
the  expression  in  the  way  suggested,  but  held,  that  the  crite- 
rion to  determine  whether  any  particular  game  is  within  the 
prohibition,  is  the  one  furnished  by  the  words  "  won  or  lost;" 
and  so  an  unlawful  game  is  any  game  at  which  betting  is 
done.^  And,  in  Massachusetts,  under  a  statute  differently 
worded,  cock-fighting  was  held  to  be  an  unlawful  game, 
principally  because  of  its  barbarous  nature,  making  it  un- 
lawful at  common  law.^ 

§  517.  And  even  the  word  gaming,  without  the  prefix  un* 
lawful,  seems  usually  to  imply  something  of  an  unlawful 
nature :  as  betting  on  the  sport,  being,  indeed,  ordinarily 
an  ingredient  in  its  signification;  or  a  game  of  an  evil 
or  immoral  tendency.  And  so,  in  England,  where  a  tavern 
license  contained  the  provision,  that  the  party  licensed  '*  do 
.not  knowingly  suffer  any  unlawful  games,  or  any  gamuig 
-whatsoever,"  in  the  premises,  the  court  held  the  provision 


*  The  State  r.  Nates,  2  Hill  S.  C.  200. 

*  Commonwealth  v.  Goding,  8  Met  ISO. 

*  Vicaro  t;.  Commonwealth,  5  Dana,  504.    And  see  Ervine  v.  Common- 
wealth, 5  Dana,  216. 

^  Commonwealth  v.  Tilton,  8  Met  282. 
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not  to  be  infringed  by  allowing  dominos  to  be  played  there. 
Said  Lord  Campbell,  C.  J.,  "  Parties  may  play  at  a  game 
which  is  not  in  itself  unlawful,  without  gaming."  And  he 
added,  '^  If  money  is  staked  it  is  gaming,  and  a  publican  may 
be  lawfully  convicted  for  that ;  but  this  conviction  does  not 
state  that  such  was  the  case."  ^  And  under  an  English 
statute  which  provided,  ^^  that  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  by  way  of  gaming  or  wager- 
ing, shall  be  null  and  void,"  the  judges  held  that  a  colorable 
contract  for  the  sale  and  purchase  of  railway  shares,  where, 
according  to  the  understanding  of  both  parties,  the  shares 
sold  are  not  to  be  delivered,  but  merely  the  "  differences"  are 
to  be  paid,  according  to  the  rise  and  fall  of  the  market,  is 
within  the  provision.^  In  Tennessee,  the  doctrine  appears  to 
have  been  laid  down,  that  there  can  be  no  gaming  without  a 
wager  ;^  but  this  proposition,  pretty  clearly,  would  not  be 
everywhere  received  in  a  universal  sense.  In  other  words,  it 
is  true  generally,  but  not  always.^ 

^  618.  On  the  whole,  we  must  close  this  topic  where  we 
began  it,  by  saying  that  the  law  has  not  yet  drawn  such  lines 
about  these  words,  as  enables  us  to  go  further  than  simply  lay 
down  the  proposition,  that  they  mean  something  more  than 
a  mere  innocent  sport ;  but  how  much  or  what  more  must 
be  determined  by  every  court,  on  consideration  of  the  entire 
legislation  of  the  State  concerning  the  subject,  and  of  such 
other  matters  as  the  principles  of  a  sound  legal  interpretation 
demand.^ 


^  Beg.  V.  Ashton,  16  Eng.  L.  &  £q.  346,  1  Ellis  &  B.  286. 

*  Grizewood  v.  Blane,  11  C.  B.  526,  20  Eng.  L.  &  Eq.  290. 
'  Dobkins  v.  The  State,  2  Humph.  424. 

*  And  see,  ante,  §  515 ;  The  State  v.  Pearson,  2  Md.  310. 

*  The  reader  may  derive  some  light  by  consulting  the  following  cases,  in 
addition  to  those  already  referred  to:  Cameron  v.  The  State,  15  Ala.  383 ; 
Swallow  V.  The  State,  20  Ala.  80 ;  The  State  v.  Records,  4  Harring.  Del 
554 ;  Commonwealth  v.  Shelton,  8  Grat.  592 ;  The  State  v.  Smitherman, 
1  Ired.  14  ;  Howlett  v.  The  State,  5  Yerg.  144 ;  Shropshire  r.  Glascock,  4 

).  536  ;  Boynton  v.  Curie,  4  Misao.  599  ;  The  State  v.  Fidler,  7  Humph. 
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§  519.  Game  of  Chance.  The  words  "  game  of  chance  " 
seem  not  to  require  any  extended  explanation.  They  are 
nsed,  undoubtedly,  as  distinguished  in  meaning  from  such 
words  as  "  game  of  skill."  Thus,  in  Iowa,  horseracing  is 
held  not  to  be  a  game  of  chance.^  And  the  same  is  held,  in 
North  Carolina,  of  the  game  of  ten-pins.*  On  the  other  hand, 
where  the  question  was  left  to  the  jury,  the  game  of  ^  shuffle- 
board "  *  and  the  game  of  "  rondo  "  *  were  severally  deter- 
mined, the  former  in  North  Carolina  and  the  latter  in  Mis- 
souri, to  be  games  of  chance. 

§  520.  A  statute  of  Virginia  provides,  that  "  every  keeper 
or  exhibitor  of  any  of  the  tables  commonly  called  A.  B.  C,  or 
E.  O.  tables,  or  Faro  Bank,  or  any  other  gaming-table  of  ike 
same  or  like  kind^  under  any  denomination  whatsoever,  or 
whether  the  same  be  played  with  cards  or  dice,  or  in  any 
other  nranner  whatsoever,  shall,"  etc.  And  the  court  has  held, 
that,  under  the  clause  '<  of  the  same  or  like  kind,"  a  gaming- 
table called  "  hap-hazard,"  otherwise  **  blind-hazard,"  other- 
wise "  skin-cap,"  is  included.  The  judge  observed :  "  The 
court  is  not  advised,  that  there  are  or  can  exist  but  two  kinds 
or  classes  of  games  of  chance.   The  first  is,  where  the  chances 


502 ;  Fiddler  v.  The  State,  7  Humph.  508;  Commonwe^th  v.  Teny,  2  Va.  Ca& 
77 ;  Commonwealth  v.  Stowell,  9  Met  572;  Smith  v.  The  State,  5  Hmnph. 
163 ;  Commonwealth  v.  Garland,  5  Rand.  652. 

*  Harless  v.  United  States,  1  Morris,  169. 

'  The  State  t;.  Gupton,  8  Ired.  271.  In  this  case,  Ruffin,  C.  J.,  obserred: 
"  The  phrase,  *  game  of  chance,'  is  not  one  long  known  in  the  law,  and  having 
therein  a  settled  signification,  bat  was  introdnced  into  our  statute-book  bj 
the  act  of  1835.  As  it  had  no  technical  meaning  as  a  legal  expression,  it 
must  have  been  used  by  the  legislature  in  the  sense  in  which  persons  con- 
versant in  games,  or  the  world  at  large,  give  to  it  in  classing  the  difierent 
kinds  of  games.  ....  Though  our  knowledge  of  such  subjects  is  very  limited, 
yet  we  believe,  that,  in  the  popular  mind,  the  universal  acceptation  of  *  a 
game  of  chance '  is  such  a  game  as  is  determined  entirely  or  in  part  by 
lot  or  mere  luck,  and  in  which  judgment,  practice,  skill,  or  adroitness  have 
honestly  no  office  at  all,  or  are  thwarted  by  chance.^ 

*  The  State  v.  Bishop,  8  Ired.  266. 

«  Glascock  r.  The  State,  10  Misso.  508. 
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are  equal,  all  other  things  being  equal.  The  second  is,  where, 
all  other  things  being  equal,  the  chances  are  nevertheless  un- 
equal, that  is,  in  favor  of  one  side.  The  standard  games 
enumerated,  so  far  as  they  are  understood  by  this  court,  are 
of  the  second  class ;  and  in  all  three  of  them  the  chances  are 
in  favor  of  the  exhibitor  of  the  game  or  table.  Now  the  play- 
ing charged  in  the  information,  is  at  a  game  which,  by  the 
evidence,  is  proved  to  be  a  game  wherein  the  chances  are 
unequal,  and  in  favor  of  the  exhibitor  of  the  table.  It  must, 
therefore,  belong  to  the  same  class,  and  be  of  the  like  kind  of 
gaming  to  which  the  enumerated  games  belong.  The  ad- 
vantages or  chances  in  favor  of  the  player  or  exhibitor  of  the 
table  are  not  the  same  in  each  case,  but  in  each  case  the 
chances  are  in  his  favor ;  and  this  is  the  distinctive  character 
which  marks  them  as  games  of  the  same  or  like  kind."  ^ 

§  «^21.  In  South  Carolina,  the  statute  against  gaming  <<  at 
any  faro  bank,  or  at  any  other  table  or  bank  of  the  same  or 
the  like  kind,  under  any  denomination  whatsoever,"  is  held  to 
include  the  game  called  "  Thimble,  or  Thimbles  and  Balls." 
And  this  observation  was  let  fall ;  namely,  <<  If  the  prohibited 
games  be  confined  to  those  alone  in  which  the  stake  is  won 
or  lost  by  chance,  the  result  would  follow,  that  the  gambler 
who  relied  on  the  practical  legerdemain  of  a  juggler,  whilst 
be  professed  that  the  stake  depended  on  fortune,  will  escape 
punishment  by  playing  falsely."  * 

§  522.  Wager  and  Betting.  Gaming  and  betting  are  not 
synonymous  terms,  yet  they  are  closely  allied  in  meaning:* 
Under  the  Virginia  statute,  which  provides  a  punishment  for 
every  person  "  who,  at,  etc.,  shall  play  at  any  game  whatever, 
except  bowles,  blackgammon,  draughts,  or  any  licensed  game ;. 


*  Daniel,  J.,  in  Common  wealth  t;.  Wyatt,  6  Rand.  694,  702. 

*  The  State  v.  Red,  7  Rich.  8.  And  see  Crow  v.  The  State,  6  Texas,  884. 
See  McGowan  i;.  The  State,  9  Yerg.  184,  to  the  point,  that  mere  colorable 
changes  in  a  game,  after  the  enactment  of  a  legislative  prohibition,  do  not 
prevent  the  prohibition  from  attaching. 

[333] 


§  524  sPEciFtc  omMcES.  [book  vn. 

or  bet  on  the  hands,  or  sides,  Of  others  who  do  play ; "  the 
betting  of  money  on  a  horserace  is  held  not  to  be  prohibited.^ 
But  under  the  statute  of  Maine,  which  is  not  in  the  same' 
words,  the  result  is  otherwise.^  In  Tennessee,  the  laying  of 
a  bet  on  an  election  is  held  not  to  be  gaming.^ 

§  52S.  In  some  States,  horseracing  is  regarded  as  an 
amusement  so  innocent  that  Wagers  upon  the  result  are  col- 
lectable in  the  courts  of  law.^  But,  in  other  States,  the  con- 
trary view  is  taken  ;  and  there  are,  moreover,  in  many  States, 
statutes  intended  to  suppress  or  control  both  racing  and 
wagers.* 

§  524.  The  word  "  money  "  means,  as  we  saw  in  the  pre- 
vious Volume,^  that  which  is  a  legal  tender.  Consequenily, 
the  betting  of  any  thing  but  coin  is  not  ordinarily  a  betting 
of  money ,7  while  it  may  be  within  other  words  of  the  statute. 
But  the  Kentucky  court  held,  as  in  harmony  \dth  this  doc- 
trine, that  the  betting  of  checks  or  counters  of  a  faro  bank, 
which  the  parties  agree  are  the  representatives  of  money 
between  themselves,  is  a  betting  of  money.®     And  the  same 


^  Commonwealth  v.  Shelton,  8  Grat  592.  See  also  The  State  v.  Moseley, 
14  Ala.  390 ;  Baley  v.  The  State,  1  Humph.  486. 

'  Ellis  V,  Beale,  18  Maine,  337.  See  tdso  Bledsoe  v,  Thompson,  6  RicL 
44. 

'  The  State  v.  Smith,  1  Meigs,  99. 

*  Barrett  v.  Hampton,  2  Brev.  226  ;  Eirkland  v.  Randon,  8  Texas,  10 ; 
McElroy  v.  Carmichael,  6  Texas,  454 ;  Dunman  v.  Strother,  1  Texas,  89. 
See  McElro7  v.  Chancellor,  8  Texas,  270 ;  Johnson  v,  Lansley,  12  C.  B. 
468,  22  Eng.  L.  &  Eq.  468. 

*  The  State  v.  Posey,  1  Humph.  384 ;  Gibbons  v,  Gouvemeur,  1  Denio, 
1-70 ;  Bledsoe  t;.  Thompson,  6  Rich.  44 ;  Van  Valkenbui^h  ».  Torrey,  7  Cow. 
252;  Ellis  v,  Beale,  18  Maine,  337;  Lewis  v.  Littlefield,  15  Maine,  233. 
And  see  ante,  §  507. 

*  Vol.  L  §  221. 

^  Horton  v.  The  State,  8  Eng.  62 ;  Johnston  v.  Tennessee,  Mart  &  Yerg. 
129. 

'  Ashlock  V.  Commonwealth,  7  B.  Monr.  44.  And  see  Vol.  1.  §  221 ;  Th« 
State  17.  Welch,  7  Port  463. 
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has  been  held,  in  Texas,  of  a  playing  at  cards,  with  the  under- 
standing that  the  loser  shall  pay  the  liquor  bill  for  the  com- 
pany ;  the  thing  bet  being,  deemed  money,  rather  than 
liquor.^    . 

§  525.  The  words  wager  and  bet  seem  substantially 
of  one  meaning.  They  imply  not  merely  a  risk  on  one 
side,  but  on  both  sides ;  though  they  do  not  require  the  risk 
to  be  even.^  And  in  Alabama  it  is  laid  down,  that  the 
wager  is  complete  when  the  offer  to  bet  is  accepted.  The 
placing  of  money  or  its  representative  on  the  gaming-table  is 
such  an  offer ;  and,  if  no  objection  is  made  by  the  owner  of 
the  table,  the  offer  must  be  deemed  to  be  accepted,  and  the 
offence  against  the  statute  complete,  though  the  game  should 
never  be  played  out,  and  the  bet  be  neither  lost  nor  won.^ 

§  526.  Betting'  an  Elections.  So  many  evils  grow  out  of 
wagers  laid  on  the  results  of  elections,  that  statutes  have  been 
made  in  most  of  the  States  to  correct  them.  Thus,  the  stat- 
ute of  Kentucky  provides  for  the  punishment  of  any  person 
who  ^'  shall  wager  or  bet  any  sum  of  money,  or  other  thing, 
upon  the  election  of  any  of  the  officers  "  mentioned  in  a  pre- 
vious section, ''  within  six  mon^lis  next  before  the  election."  ^ 
And  the  language  of  the  Alabama  enactment  is  similar ;  name- 
ly, '*  Every  person  who  shall  hereafter  make  any  bet  or  wager  of 
money,  or  other  thing  of  value,  upon  any  election  in  this  State,'' 
etc^  Which  Alabama  provision  is  held  not  applicable  to  a 
case  of  betting  after  the  result  is  over.^  These  statutes  are 
not  construed  to  interfere  with  betting  on  elections  out  of 


^  Bachellor  v.  The  State,  10  Texas,  258, 262.    See  The  State  v.  Leighton, 
8  Fost  N.  H.  167 ;  People  i;.  Sergeant,  8  Cow.  189. 
'  Qnarles  v.  The  State,  5. Humph.  561 ;  post,  §  528. 

•  The  State  w.  Welch,  7  Port  468. 

«  Commonwealth  v.  Kirkj  4  B.  Monr.  1. 

'  Givens  v.  Rogers,  11  Ala.  548.    For  the  Ohio  law,  see  Veach  v,  Elliott, 
1  Ohio  State,  139. 

*  The  State  v,  Mahan,  2  Ala.  840. 
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the  State ;  or  to  extend  to  unauthorized  elections,  within  the 
State ;  ^  and  even  in  Illinois,  the  act  was  held  not  to  apply 
to  a  wager  on  the  vote  of  Kentucky  for  President  of  the 
United  States.^  But  where  the  wager  was  upon  the  entire 
result  of  the  presidential  election,  the  Tennessee  court  held  it 
to  be  within  the  enactment,  which  had  the  words,  "any 
election  or  elections  in  this  State."  "  The  presidential  elec- 
tion," said  Reese,  J.,  "  is  an  election  in  this  State,  within  the 
words  of  the  statute ;  and  the  fact  that  the  result  depends, 
not  upon  the  exclusive  action  of  this  State,  but  upon  the 
joint  action  of  many  States,  does  not  take  the  case  out  of  the 
words  of  the  statute.  The  offence  is  also  within  the  meaning 
and  object  of  the  statute,  which  was  to  preserve  the  freedom 
and  purity  of  elections,  and  exclude  from  them  the  operation 
of  motives  not  founded  on,  but  adverse  to,  the  public  good.'' ' 

§  527.  The  general  doctrine  concerning  betting  on  elec- 
tions is,  that  the  stake  cannot  be  recovered  in  an  action  at 
law,  even  though  there  is  no  statutory  prohibition.*  More- 
over there  are,  in  some  States,  statutes  intended  to  enforce 
this  doctrine.^ 

§  528.  We  have  seen,^  thit  a  bet  implies  risk  in  both  par- 
ties ;  and  so,  where  one  sold  another  goods  at  a  fair  valuation, 
to  be  paid  for  when  a  particular  candidate  should  be  elected, 
the  transaction  was  held  not  to  be  a  wager.  In  such  a  case, 
the  purchaser  could  in  no  event  sustain  a  loss.^  But  where 
the  price  agreed  upon  for  the  goods  is  above  their  value,  the 


^  Huckerson  v.  Benson,  8  Misso.  8. 
'  Moi^an  V,  Fettit,  8  Scam.  529. 

*  Quarles  v.  The  State,  5  Humph.  561. 

*  Ball  V,  Gilbert,  12  Met  897.    But  see  Morgan  v.  Fettit,  8  Scam.  529. 
And  see  ante,  §  507,  522,  528. 

*  Hickman  v.  Littlepage,  2  Dana,  844 ;  Morgan  r.  Fettit,  8  Scam.  529 ; 
Commonwealth  i*.  Moore,  2  Dana,  402. 

*  Ante,  §  625. 

V  Quarles  v.  The  State,  5  Humph.  561. 
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buyer  may  saifer  loss ;  namely,  the  difference  between  their 
agreed  and  actual  worth ;  and  the  transaction  is  a  wager.^ 
A  bet  that  a  particular  candidate  will  receive  a  stated 
number  of  votes,^  or  will  beat  another  candidate,^  and  a  bet 
upon  the  general  result  of  the  election,^  are  equally  within 
the  statutes.  And  if  the  parties  agree,  that  the  one  who  fails 
in  his  estimate  shall  make  the  other  a  present  of  a  coat,  the 
case  is  a  bet  in  law,  equally  as  if  it  was  such  in  words.^ 

§  529.  The  Place  of  Oaming.  There  are  statutes  against 
gaming  in  particular  places.  In  our  last  volume  we  saw 
what  meaning  the  courts  have  given  to  the  words  ^^  public 
place^^  as  used  in  them.®  We  have  also  the  words  "  high- 
way ^^'^  ^^  outhouse^^^  ^the  premises^^^  ^public  gambling 
houscj^ ^^  and  the  like,  which  we  need  not  here  explain.  A 
statute  of  Alabama  provides  a  punishment  for  "  every  per- 
son who  keeps  a  billiard-table  in  connection  with  a  house 
where  spirituous  liquors  are  retailed,  as  an  appendage  there- 
to ; "  and  the  construction  is,  that  the  room  for  gaming  need 
not  be  under  the  same  roof  with  the  other ;  but  if  the  two 
constitute  one  establishment,  and  are  contiguous,  the  case  is 
within  the  prohibition.^^  There  are  various  other  statutes 
restraining  the  use  of  gaming  from  particular  places ;  but 
they  have  not  led  to  such  exposition  of  doctrines  as  ren- 


^  Givens  v,  Rogers,  11  Ala.  548 ;  Parsons  v.  The  State,  2  Cart  Ind.  499. 
'  Commonwealth  v.  Kirk,  4  B.  Monr.  1. 

*  Commonwealth  v.  Paah,  9  Dana,  81. 

*  The  State  v.  Cross,  2  Humph.  801. 

•  Cain  V.  The  State,  18  Sm.  &  M.  456.  , 

•  Vol.  L§  181. 

'  Mills  V.  The  State,  20  Ala.  86. 

•  Swallow  r.  The  State,  20  Ala,  80 ;  Vol.  I.  §  175. 

*  The  State  v.  Black,  9  Ired.  878.    And  see  Vol.  I.  §  184. 

»  Lockhart  v.  The  State,  10  Texas,  275;  Rice  v.  The  State,  10  Texas, 
545.    And  see  Buck  v.  The  State,  1  Ohio  State,  61. 

^  Smith  17.  The  State,  22  Ala.  54.  And  see  The  State  v.  Smitherman,  1 
Ired.  14. 
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» 

ders   advisable    a  furttier..  consideration  of.  this   particular 
topic.^  :    I 

§  530.  Common  Gambler*  In  some  States  it  is  an  offence 
by  itself  to  be  a  commoii  gambler.  There  are  some  analo- 
gies^ from  which  we  may:  infer,  that  at  least  three  instances 
of  gaming  must  be  shown  to  constitute  the  offence;  and 
there  is  reason  to  believe  that  this  may  be  deemed,  on  con- 
sideration, to  be  the  true  view.  But,  in  a  Kentucky  case,  the 
court  held  that  evidence  of  one  instance  of  playing  an  unlaw- 
ful game  is  sufficient,  when  taken  in  connection  with  circum- 
stances like  the  display  of  gaming  implements.  And  the 
judge  observed :  ''  While  mtiny  acts  of  gaming  may  be  palli- 
ated, so  as  to  show  that  the  general  conduct  and  practices  of 
an  individual  are  not  such  as  to  constitute  him  a  common 
gambler ;  on  the  other  hand,  a  single  .act  may  be  attended 
with  such  circumstances^aSito  justify  a  conviction."  In  the 
same  case,  evidence  that  the  defendant  ^'was  and  is  by  repu- 
tation a  common  gambler,"  was  held  to  be  inadnussible 
against  him.^ 

§  531.  Concluding'  Points,  Of  those  matters  which  in  this 
volume  are  usually  treated  under  this  sub-titie,  littie  can  be 
said  here  ;  because  of  the  variety  of  statutes,  clothed  in  va- 
rious language,  under  which  the  questions  have  arisen. 
Under  the  Kentucky  statute  of  1823,  which  provides,  that  no 
one  shall  "  set  up  or  keep  '*  any  gaming-table,  etc.,  "  or  shall 
keep  any  bank,  and  shall  induce  or  permit  any  person  or  per- 
sons to  bet  any  money  or  other  thing  against  the  said  bank  or 


^  See  the  following  cases :  Commonwealtli  v.  Prioe,  8  Leigh,  757  ;  Mount 
V.  The  State,  7  Sm.  &  M.  277 ;  Buck  t;.  The  State,  1  Ohio  State,  61 ;  Stith 
V.  The  State,  8  Eng.  680;  Blanton  v.  The  State,  5  Blackf.  560 ;  Calvert  v. 
Commonwealth,  5  B.  Monr.'264 ;  Baker  v.  The  State,  2  Har.  &  J.  5 ;  The 
State  V.  Records,  4  Harring.  Del/554 ;  The  State  v.  Fearson,  2  Md.  310 ; 
The  State  v,  Mathis,  3  Pike,  84 ;  Roberts  t;.  Commonwealth,  11  B.  Monr.  3 

'  Ante,  §  58.    And  see  post,  §  534,  note. 

*  Commonwealth  v.  Hopkins,  2  Dana,  418,  opinion  hy  Underwood,  J. 
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game,"  the  conrt  has  held,  that  a  person  need  not  bet  or  play 
himself,  to  come  within  the  inhibition ;  also,  that,  if  one  deals 
the  cards,  at  the  table  or  bank,  he  commits  the  offence,  though 
he  has  no  personal  interest  in  the  profits  of  the  game.^  So 
if  one  makes  a  bet,  by  procuring  another  to  lay  the  wager  for 
his  profit ;  ^  or  bets,  while  another  furnishes  the  money ;  ^  he 
commits  the  same  offence  as  if  he  personally  staked  his  own 
money. 


>  Commonwealth  v.  Bams,  4  J.  J.  Marsiiall,  177. 

'  Williams  v.  The  State,  12  Sm.  &  M.  58.  But  see,  on  this  general  doc- 
trine, O'Blennis  v.  The  State,  12  Misso.  311 ;  English  v.  Young,  10  B.  Monr. 
141. 

'  Iseley  9.  The  State,  8  Bhickf.  408.  And  see,  on  this  point  and  the  last, 
Commonwealth  v.  Drew,  S  Cush.  279 ;  Hinkle  t7.  Commonwealth,  4  Dana, 
518 ;  The  State  v.  Purdom,  3  Miasa  114 ;  Ward  v.  The  State,  22  Ala.  16. 
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CHAPTER  XXXVII. 


GAMmChHOUSB.^ 


§  532.  OAMlNChHOUSES,  like  all  other  disorderly  bouses, 
may  be  public  nuisances  indictable.^  We  have  seen,*  that 
gaming  itself  is  not  a  common  law  offence ;  consequently 
the  mere  allowing  of  a  single  act  of  gaming  in  one's  house  is 
not  such.  But  the  crime  consists  in  keeping  what  is  called  a 
common  gaming-house.  And  this  is  the  reason,  that  per- 
sons, especially  young  persons,  are  attracted  there,  and  lured 
to  vice.* 


^  For  matter  under  this  title,  aee  Vol.  L  §  881,  645,  646. 

>  ToL  I.  §  881 ;  Bloomhuff  v.  The  State,  8  Blackf.  205 ;  The  State  v. 
Haines,  80  Maine,  65 ;  United  States  v.  Dixon,  4  Cranch  C.  C.  107 ;  The 
State  V.  Doon,  R.  M.  Charl.  1 ;  Barada  v.  The  State,  18  Misso.  94 ;  Tander- 
worker  v.  The  State,  8  Eng.  700;  Bex  v.  Medlor,  2  Show.  86 ;  The  State 
r.  Savannah,  T.  U.  P.  CharL  285 ;  Bex  v.  Dixon,  10  Mod.  886 ;  People  v. 
Jackson,  8  Denio,  101 ;  West  v.  Commonwealth,  8  J.  J.  Marshall,  641 ; 
People  V.  Sargeant,  8  Cow.  189 ;  Commonwealth  v.  Tilton,  8  Met  282,  285. 
The  same  has  heen  recently  held,  on  great  consideration,  in  Scotland. 
Greenhnff 's  case,  2  Swinton,  286. 

■  Ante,  §  506. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  693,  §  6  ;  Vanderworker  v.  The  State,  8 
Eng.  700 ;  The  State  v.  Doon,  B.  M.  CharL  1 ;  United  States  v.  Dixon,  4 
Cranch  C.  C.  107.  In  an  old  case,  the  observation  was  made :  *'  It  is  a  pub- 
lic nuisance,  not  fer  the  unlawfulness  of  the  thing  itself,  but  for  keeping 
houses  to  decoy  idle  persons  and  apprentices,  and  consequently  it  becomes 
a  means  of  debauching  the  youth  of  the  nation ;  it  must  be  done  for  lucre's 
sake  [no,  post  §  584] ;  it  must  be  done  ofben,  and  not  once  only."^  Bex  v. 
Medlor,  2  Show.  86.  "  It  draws  together  evil  disposed  persons ;  encourages 
excessive  gaming,  idleness,  cheating,  and  other  corrupt  practices ;  and  tends 
to  public  disorder."  Bronson,  C.  J.,  in  People  v.  Jackson,  8  Denio,  101. 
'*  The  hurt  or  injury  to  the  community,  which  has  oocaBioned  bowlings-alleys 
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§  533.  In  a  New  York  catse  it  seems  to  have  been  laid 
down,  that  keeping  a  billiard-roora,  without  any  noise  to  dis- 
torb  the  neighborhood,  comes  not  within  this  description  of 
offence.^  Bat  the  reader  need  only  consult  the  authorities 
cited  in  the  last  section  to  see,  that  this  is  not  the  general 
doctrine ;  for  youth  may  be  as  effectually  lured'  to  vice  by  a 
noiseless  process  as  by  any  other.  A  bowling-alley  is  as 
harmless  as  a  billiard-table ;  yet  the  doctrine  appears  to  be, 
that  even  a  common  bowling»alley  is  a  nuisance  indictable.^ 

§  534.  To  constitute  a  common  gaming-house,  there  is  no 
need  for  all  persons  to  have  access  to  it ;  if  it  is  open  to  per- 
sons generally,  that  is  sufficient^  The  language  of  some  of 
the  cases  implies,  that  the  house  must  be  kept  for  lucre  ;^  but 


kept  for  gain  and  common  nse  to  be  regarded  as  common  nuisances,  arises, 
from  their  tendency  to  withdraw  the  young  and  inconsiderate  fromiiny  use- 
fbl  employment  of  their  time,  and  to  subject  them  to  various  temptations ; 
froa^  their  affording  to  the  idle  and  dissolute  encouragement  to  continue  in 
their  destructiye  courses.  Clerks,  apprentices,  and  others  are  induced,  not 
only  to  appropriate  ro  them  hours  which  should  be  employed  to  increase 
their  knowledge  and  reform  their  hearts,  but  too  oflen  to  violate  higher 
moral  duties  to  obtain  means  to  pay  for  the  indulgence.  Other  bad  habits 
are  in  snch  places  often  introduced  or  confirmed.  The  moral  sense,  the 
correct  principles,  the  temperate,  regular^  and  industrious  habits,  which  are 
the  basis  of  a  prosperous  and  happy  community,  are  frequently  impaired  or 
destroyed.  Bowling-alleys,  without  doubt,  may  be  resorted  to  by  many  per- 
sons without  such  injurious  results.  The  inquiry  is  not  what  may  be  done  at 
such  places  without  injury  to  persons  of  £xed  habits  and  principles,  but 
what  has  been,  in  the  experience  ef  man,  their  general  tendency  and  result 
The  law  notices  the  usual  effect,  the  ordinary  result  of  a  pursuit  or  course 
of  conduct,  and  by  that  decides  upon  its  character."  Shepley,  C.  J.,  in  The 
State  t;.  Haines,  SO  Mune,  65. 

*  People  V.  Sergeant,  S  Gow.  139.. 

'  The  State  v.  Haines,  ^0  Maine,  65.  There  seems,  however,  to  have 
been  a  statute  in  this  State.  The  State  v.  Currier,  23  Maine,  43.  And  see, 
as  to  billiards,  3  Chit.  Crim.  Law,  677. 

*  Bice  9.  The  State,  10  Texas,  545 ;  Lockhart  v.  The  State,  10  Texas, 
275. 

*  Bex  V.  Medlar,  2  Show.  36,  ante,  §  532,  note.  See  The  State  v.  Leigh- 
ton,  3  Fost  N.  H.  167 ;  Bloomhuff  v.  The  State,  8  Blackf.  205 ;  The  State 

80  Maine,  65 ;  Conunonwealth  r.  Tilton,  8  Met  232,  285.^ 
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we  have  already  seen,^  that,  according  to  the  better  doctrine, 
the  motive  of  lacre  is  not  a  necessary  ingredient  in  this  class  of 
offences.  And,  of  course,  it  is  immaterial  whether  the  keeper 
of  the  4ouse  is  the  owner  of  the  building  or  not.*  What  ex- 
tent of  gaming  is  requisite  depends,  perhaps,  on  principles 
already  discussed.^ 


»  Ante,  §  65,  257. 

'  The  State  v.  Haines,  SO  Maine,  65.    See  The  State  v.  Carrier,  23  Maine, 

'  Ante,  §  530.  According  to  an  Indiana  case,  the  jury  are  to  deteimine 
whether  the  fact  of  the  defendant  having  permitted,  in  a  single  instance,  a 
game  of  roulette  in  his  house,  is  sufficient  evidence  to  support  an  indict- 
ment for  keeping  a  gaming-house.  Said  the  court :  *^  The  question  before 
the  jury  was,  whether  the  defendant  occupied  the  room  for  gamUing. 
That  was  purely  a  question  of  fact  If  the  defendant  did  so  occupy  his  room, 
then  the  law  said  he  should  be  fined/'  Armstrong  v.  The  State,  4  Black£ 
247.  Still  we  may  not  eaaly  see  why,  if  a  court  requires  one  instance  of 
actual  gaming  to  be  proved,  it  should  not  require  more ;  as,  for  example, 
three  instances.  Now,  it  is  not  customary,  on  an  indictment  for  keeping  a 
bawdy-house,  to  have  evidence  of  any  one  specific  act  of  unlawful  sexual 
commerce ;  but,  admitting  a  gaming-house  to  stand  on  a  different  ground, 
why  limit  the  number  of  games  proved  to  one  ?  The  ofience  itself  not  being 
constituted  by  a  single  instance,  there  seems  to  be  either  an  impropriety  in 
requiring  any  specific  acts  to  be  shown,  or  else  in  not  requiring  more  thao 
one  act. 
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CHAPTER  XXXVIIL 


HAWKSRS  AND  PEDDLERS. 


§  535.  There  are  statutes  in  several  of  the  States  against 
peddling  goods  except  under  restrictions.  These  statutes 
differ  from  one  another;  but  they  are  not  of  sufficient  im- 
portance to  authorize  an  extended  elucidation.  A  brief 
statement  of  some  of  the  points  decided  under  them  is  all 
that  is  required. 

§  536.  A  decision  in  Indiana  sheds  some  light  on  the  ques- 
tion of  what  is  peddling.  The  court  there  held,  that  the 
statute,  of  1838,  against  selling  clocks  without  a  license,  ap- 
plied only  to  persons  who  make  the  selling  their  business. 
Said  the  judge :  ''  These  provisions,  we  think,  were  designed 
to  apply  to  those  persons  only  who  made  the  vending  of 
clocks  a  business  or  occupation,  and  do  not  include  occasional 
sales  made  by  other  persons,  as  their  interest  or  convenience 
might  require.  It  is  impossible  to  believe  that  the  legislature 
intended  that  no  owner  of  a  clock  whatever  should  be  allowed 
to  sell  it,  without  a  license  procured  at  the  expense,  perhaps, 
of  five  times  the  value  of  the  clock."  ^  In  a  like  spirit,  the 
South  Carolina  court  held,  that  a  single  shipment  of  goods, 
consigned  to  auctioneers  and  merchants,  and  regularly  sold 
by  them  at  auction  and  at  private  sale  for  the  benefit  of  the 
consignor,  is  not  a  hawking  and  peddling  within  the  statute 
of  1836.a 


^  Alcott  V.  The  State,  8  Black£  6,  opinion  by  Dewey,  J. 

'  The  State  v.  Belcher,  1  McMollan,  40.  And  see  Merriam  r.  Langdon,  10 
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§  537.  Under  the  Pennsylvania  act  of  1830,  one  who  had 
tin-ware,  which  was  manufactured  within  the  State,  might 
peddle  it  under  certain  restrictions.^  There  are  other  points 
of  the  m^e  local  nature  decided  under  these  statutes,  bat  we 
need  only  refer  to  the  authorities.^ 


Conn.  460 ;  Commonwealth  t7.  Willis,  14  S.  &  R.  898 ;  Colson  v.  The  State, 
7  Blackf.  590 ;  Page  v.  The  State,  6  Miaso.  205. 

»  Wolf  17.  Clark,  2  Watta,  298. 

'  Page  V.  The  State,  6  Miaio.  205  ;  Hinchfelder  p.  The  State,  18AUl  112; 
Colson  r.  The  State,  7  Black£  590 ;  Foster  v.  Dow,  29  Maine,  442. 
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CHAPTER  XXXIX. 

HOMIGIDB,  FELONIOUS.^ 

Sect.  688,589.    lotrodttctioii. 

640-542.    Of  the  Entity  or  Being  on  whom  Offence  committed. 
64S-688.    Of  the  Rights  of  Penons  to  defend  themselves,  etc. :  as — 

648.    Introdnction. 
544-547.    How  Perfect  Defence  made. 

548.    How  Imperfect  Defence  made. 
549-^66.    When  Right  to  Perfect  Defence  exists. 
557-570.    When  Right  to  Imperfect  Defence. 

671.    Defence  bj  Persons  committing  Offences. 
572-576.    Resistance  of  Arrest,  etc 
676-580«  Apprehending  Criminals  and  snspected  Persons. 
581.    Men  assisting  one  another  in  Defence. 
682.    Whether  other  Defences  permissible. 
588.    Mistake  of  Fact,  etc. 
684.    Circumstances  in  which  taking  Life  is  not  Felonious. 
685-611.    Act  and  Circumstances  constituting  Felonious  Homicide:  as  — 
685-589.    Introduction. 
690-594.    The  Degrees  of  Homicide. 
596.    The  Kinds  of  Force  employed. 

696.  The  Kinds  of  Force  permitted. 

697.  The  Kinds  not  permitted. 

698.  What  Kinds  subject  to  guilt  of  Felonious  Homicide. 
599-608.    Duty  and  Neglect. 

604-610.    Foregoing  Doctrines  applied  to  specific  Relations. 
611.    The  General  Doctrine. 


^  For  matter  under  this  title,  see  VoL  I.  §  280,  282,  284,  285,  248,  248, 
255,  258,  259,  268,  264,  266,  268-270,  272,  277,  279,  282,  800-802,  824, 
342,  387,  408,  418,  416,  417,  459,  461,  468,  475,  477,  488,  492,  515,  531, 
636,  538,  539,  546,  548,  551,  553-557,  591,  593,  600,  642,  684.  And  see 
this  volume,  tit.  Child  Mubder,  Dukllino,  Sblf-Mubder. 
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Sect.  612, 618.    The  Intent  in  Felonious  Homicide. 

614-448.    Act,  etc.,  of  Mnrder  as  distinguished  firam  Manslaughter:  as — 

614, 616.    Introdootion. 

616-426.    The  Act  without  direct  Reference  to  the  Intent 

627-629.    The  Act  with  Reference  to  the  Intent. 

68(MS46.    Same  as  to  Conduct  of  the  Person  killed. 
646.    Same  as  to  Conduct  of  third  Persons. 

647, 648.    Difference  under  Statutes. 
649-661.    Intent  in  Murder  as  distinguished  from  Maaslaof^ter. 
662-656.    Definition,  etc.,  of  Murder. 
666-668.    Statutory  Divisions  of  Murder. 
669, 660.    Definition,  etc.,  of  Manslaughter. 

661.    Statutory  Divisions  of  Manslaughter. 
662-666.    Attempts. 
666, 667.*  Other  Concluding  Points. 

§  538.  In  the  discussion  of  this  subject,  we  shall  be  com- 
pelled to  depart  widely  from  the  plan  on  which  it  is  treated 
in  the  books  generally ;  and  to  adopt  a  method  which  will 
seem,  at  the  first  impression,  less  clear,  yet,  in  reality,  will 
furnish  a  more  accurate  and  distinct  4kw  of  the  law,  than 
the  common  plan  can  be  made  to  do. 

§  539.  And,  for  this  purpose,  we  shall  divide  what  we 
have  to  say  into  the  following  sub-heads :  L  Of  the  Entity 
or  Being  upon  whom  the  Offence  may  be  committed ;  IL  Of 
the  Rights  of  Persons  to  defend  Themselves,  their  Property, 
and  One  Another ;  III.  Of  the  Circumstances  in  which  the 
taking  of  Life  is  not  Felonious  ;  IV.  Of  the  Act  and  CSrcum- 
stances  of  Killing  necessary  to  constitute  a  Felonious  Homi- 
cide; V.  Of  the  Intent  which  is  necessary  in  a  Felonious 
Homicide;  YL  Of  the  Act  and  Circumstances  of  Killing 
which  constitute  Murder  in  distinction  firom  Manslaughter ; 
VII.  Of  the  Intent  which  distinguishes  Murder  from  Man- 
slaughter; VIII.  Of  the  Definition  and  Greneral  View  of 
the  Offence  of  Murder ;  IX.  Of  the  Statutory  Divisions  of 
Murder ;  X.  Of  the  Definition  and  General  View  of  Man- 
slaughter ;  XL  Of  the  Statutory  Divisions  of  Manslaughter ; 
XII.  Of  Attempts ;  XIII.  Other  Couoluding  Points. 
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I.   Of  the  Entity  or  Being  on  whom  the  Offence  may  be .  com- 
mitted, 

§  540.  The  doctrine  is,  that  every  human  being,  who  is, 
as  the  old  English  books  phrase  it,  in  the  peace  of  the  king, 
or,  in  other  words,  is  in  the  enjoyment  of  the  right  of  exist- 
ence at  the  particular  time  and  place,  may  be  the  sub- 
ject of  felonious  homicide ;  ^  "  as,"  says  Lord  Coke,  "  man, 
woman,  child,  subject  born,  or  alien,  persons  outlawed,  or 
otherwise  attainted  of  treason,  felony,  or  premunire,  Chris- 
tian, Jew,  Heathen,  Turk,  or  other  Infidel,  being  under  the 
king's  peace."  2  But  we  have  seen,^  that  a  homicide  com- 
mitted in  the  aclual  heat  of 'battle  in  time  of  war  is  not 
criminal;^  for  the  person  killed  had  not,  at  the  moment  and 
m  the  place,  a  right  to  his  life,  if  the  other  could  take  it 
away.  And  even  where  the  right  of  life  does  not  exist,  this 
fact  is  no  justification  to  one  extinguishing  it  otherwise  than 
according  to  law.  Therefore,  says  Lord  Hale,  ''  if  a  person 
be  condemned  to  be  hanged,  and  the  sheriff  behead  bim,  this 
is  murder."  ^  And  the  same  is  true  if  any  person  not  author- 
ized  executes  the  sentence  of  death.^ 

§  541.  But  a  child  within  its  mother's  womb  is  not  such  a 
human  being  as  satisfies  our  definition.  The  rule  is,  that  it 
must  be  born  alive,^  every  part  of  it  having  come  fi-om  the 


»  Vol.  I.  §  693 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  94,  §  15 ;  1  Hale  P.  C.  433 ; 
4BLC<nn.  19S;  Rex  v,  Depardo,  1  Taunt  26,  Russ.  &  Ry.  134;  Rex  v. 
Helflham,  4  Car.  &  P.  394. 

'  3  Inst  50.  And  see  Pennsylyania  v.  Robertson,  AddiBon,  246.  The 
matter  of  killing  a  slaye  will  be  considered  under  another  title. 

•  VoL  L  §  591,  593. 

•  1  Hale  P.  C.  433. 

•  1  Hale  P.  C.  483. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  80,  §  9.    And  see  post,  §  584. 
'  Rex  V.  Brain,  6  Car.  &  P.  349. 
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mother.^  The  umbilical  cord,  which  attaches  it  to  her^  need 
not  be  parted;^  neither  need  the  child  have  breathed,  if 
otherwise  it  had  life  and  an  independent  circulation ;  ^  while, 
on  the  other  hand,  supposing  it  to  have  breathed  before 
being  fully  born,  and  death  to  have  ensued  by  natural  means 
before  the  complete  delivery,  it  could  not  be  the  subject  of 
homicide  afterward.* 

r§  543.  There  is  no  need,  however,  that  the  full  period  of 
gestation  should  have  elapsed ;  and  so,  if  a  person  intending 
to  procure  an  abortion,  does  an  act  which  causes  the  child 
to  be  born  before  the  natural  time,  and  therefore  less  capa- 
ble of  living,  whereby  it  dies  from  this  premature  exposure 
to  the  external  world,  he  is- guilty  of  murder.*  But.  where 
a  woman  sunders  the  head  from  her  infant's  body,  before  tiie 
birth  is  complete,  she  escapes  the  condenuiation  of  the  law 
for  this  aggravated  crime.^  Lord  Coke  says  :  '^  If  a  woman 
be  quick  with  child,  and  by  a  potion  or  otherwise  killeth  it  in 
her  womb  ;  or,  if  a  man  beat  her,  whereby  the  child  dieth  in 
her  body,  and  she  is  delivered  of  a  dead  child,  this  is  a  great 
misprision  and  no  murder;  but  if  the  child  be  born  alive,  and 
dieth  of  the  potion,  battery,  or  other  cause,  this  is  murder.''^ 
And  if  one  counsels,  before  birth,  a  mother  to  kill  her  infant 
after  birth,  and  she  does  it,  he  becomes  thereby  an  accessory 
before  the  fact  to  her  act  of  murder.^ 


^  Bex  V,  Brain,  Bupra ;  Bex  v.  Crutchley,  7  Car.  &  P.  814 ;  Bex  v.  Sellis, 
7  Car.  &  P.  850 ;  Bex  w.  Poulton,  6  Car.  &  P.  829. 

■  Bex  V.  Beeves,  9  Car.  &  P.  25 ;  Beg.  v.  Trilloe,  Car.  &  M.  650, 2  Moodj, 
260.    And  see  Bex  v.  Cnitehley,  7  Car.  &  P.  814. 

'  Bex  V.  Brain,  supra. 

«  Bex  p.  Sellis,  7  Car.  &  P.  850 ;  Bex  v.  Enoch,  5  Car.  &  P.  539 ;  Bex  r. 
Poulton,  5  Car.  &  P.  329.     See  also  3  Greenl.  £y.  §  136. 

*  Beg.  V.  West,  2  Car.  &  K.  784.    And  see  Bex  v.  Senior,  1  Moodj,  346. 

*  Bex  V.  Sellis,  7  Car.  &  P.  850. 

^  8  Inst  50 ;  s.  p.,  1  Hale  P.  C.  433. 

*  Parker's  case,  2  Dj.  186,  pi.  2 ;  3  Inst  51 ;  1  Hale  P.  C.  433 ;  Y<A  I 
§  475.    See  post,  §  666. 
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11.  Of  the  Rights  of  Persons  to  defend  Themselves^  their  Prop- 

ertyy  and  One  Another. 

§  543.  This  subject  is  involved  in  mach  obscurity;  owing 
to  an  omission,  on  the  part  of  authors  and  judges,  to  draw 
distinctions  of  the  utmost  importance.  We  shall  therefore 
be  compelled  here,  as  in  the  treatment  of  other  branches  of 
our  present  title,  to  be  a  little  more  multifarious  in  subdivis- 
ions  than  preceding  writers  generally  have  been.  Let  us, 
consequently,  consider :  First,  By  what  means  a  man  is  per- 
mitted to  make  that  perfect  defence,  of  himself  or  property, 
which  the  law  in  some  cases  allows;  Secondly,  By  what 
means  he  is  to  defend  himself  and  property  against  those 
who  would  take  it  or  him  away,  when  the  law  forbids  self- 
defence  to  the  extent  of  committing  a  homicide;  Thirdly, 
Under  what  circumstances  the  right  exists  to  make  perfect 
defence,  in  cases  not  of  arrest  and  the  like ;  Fourthly,  Under 
what  circumstances,  in  cases  not  of  arrest  and  the  like,  the 
imperfect  defence  spoken  of  is  permissible ;  Fifthly,  In  what 
cases  those  who  commit  offences  may  resist  those  against 
whom  they  are  committed ;  Sixthly,  In  what  circumstances 
those  who  resist  arrest,  or  resist  attempts  to  suppress  a 
quarrel,  and  thereby  inflict  death,  are  guilty  of  felonious 
homicide;  Seventhly,  Under  what  circumstances  a  homi- 
cide may  be  lawfully  committed  in  apprehending  a  person 
suspected  of  crime;  Eighthly,  Under  what  circumstances 
men  may  assist  one  another  in  the  defences  mentioned 
above;  Ninthly,  Whether  any  other  defences  of  person  or 
property  or  friends  are  permissible;  Tenthly,  Applications, 
to  this  sub-title,  of  the  doctrines  concerning  ignorance  of 
fact  and  of  law. 

§  544.   First    By  what  Means  a  Man  is  permitted  to  make 

that  perfect  Defence  of  Himself  or  Property  which  the  Law  in 

same  Cases  allows.    The  general  doctrine  is,  that  however 

complete  the  right  of  defence  may  be,  yet,  being  founded 

itself  on  necessity,  it  cannot  extend  beyond  this  foundation; 
V0L.n.  30     *  [349] 
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in  other  words,  cannot  be  exercised  in  any  case,  or  to  any 
degree,  which  is  not  necessary.  The  party  making  the  de- 
fence is  permitted  to  use  no  instrument  and  no  power  beyond 
what  will  simply  prove  effectual.^  For  example,  though  the 
right  to  take  life  in  opposing  the  commission  of  a  felony  is 
clear,^  yet,  if  one  needlessly  shoots  a  felon  in  the  act,  instead 
of  having  him  arrested,  he  commits  a  felonious  homicide.^ 
And,  supposing  the  right  of  self-defence  to  be  perfect,  still  a 
man  assaulted  with  the  fist  is  guilty  of  murder  if  he  instantly 
stabs  his  assailant  to  death.^  Also,  though  it  is  lawfnl  for 
one  to  deprive  of  life  another  meditating  his^life,  yet  he  mast 
wait  till  some  overt  act  is  done  in  pursuance  of  the  medita- 
tion ;  in  other  words,  till  the  danger  becomes  immediate.^ 
And  when  a  man  expects  to  be  attacked,  his  right  to  defend 
himself  does  not  arise  until  he  has  done  every  thing  to  avoid 
•the  necessity.^ 

§  545.  The  general  principle,  discussed  in  our  previous 
volume,  that,  strictly,  no  man  may  lawfully  deprive  another 
of  life,  merely  because  he  prefers  his  own  life  to  the  other's,^ 
leads  us  into  a  view  of  this  right  of  seK-defence,  which  we 
should  take  at  the  opening  of  this  discussion.  As  a  general 
proposition,  human  beings  stand  on  equal  footing  in  respect 


^  This  doctrine  I  have  not  seen  laid  down  in  words,  bat  it  clearly  results 
fW>m  the  principles  on  which  many  cases  have  been  decided;  as  The 
State  V.  Doe,  1  Mich.  451 ;  People  v.  McLeod,  1  Hill  N.  Y.  377 ;  Carroll  v. 
llie  State,  23  Ala.  28 ;  Rex  v.  Thomas,  1  Russ.  Crimes,  Grea.  £d.  6U ; 
Grainger  v.  The  State,  5  Terg.  459 ;  Shorter  v.  People,  2  Comst  193;  Dill 
V.  The  State,  25  Ala.  15 ;  The  State  v.  Wells,  Coxe,  424 ;  The  State  v.  Smith, 
8  Dey.  &  Bat  117 ;  Commonwealth  v.  Drew,  4  Mass.  391 ;  Monroe  v.  The 
State,  5  Ga.  85 ;  Oliver  v.  The  State,  17  Ala.  587. 

*  Post,  §  549,  553,  555,  556,  562,  568. 

*  Rex  V.  Scully,  1  Car.  &  P.  319.  See  Holloway's  case,  W.  Jones,  198,  Cra 
Car.  131. 

*  Stewart  v.  The  State,  1  Ohio  State,  66,  71.  And  see  The  State  v.  Tai> 
brough,  1  Hawks,  78;  The  State  v.  Tackett,  1  Ha^ks,  210. 

*  Dyson  v.  The  State,  26  Missis.  362 ;  2  East  P.  C.  272 ;  post,  §  567,  635. 

*  People  V.  Sullivan,  3  Seld.  396. 
»  Vol.  I.  §  272  and  note. 
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of  the  liberty  to  exist.^  Yet  there  are  circumstances  in  which 
one  is  bound  even  to  die  for  another.  What  are  these  cir- 
cumstances is  a  question  which  cannot  often  arise  in  a  judi- 
cial tribunal;  but  the  opinion  has  been  expressed,  that  a 
mariner  at  sea  should  sacrifice  himself  to  a  passenger,  when 
his  services  are  not  specially  needed  for  the  preservation  of 
life.  **  He  is  bound,"  said  the  court,  "  to  set  a  greater  value 
on  the  life  of  others  than  on  his  own ;  and,  while  we  admit 
that  sailor  and  sailor  may  lawfully  struggle  with  each  other 
for  the  plank  which  can  save  but  one,  we  think,  that^  if  the 
passenger  is  on  the  plank,  even  the  law  of  necessity  justifies 
not  the  sailor  who  takes  it  from  him."^ 

§  546.  And  this  leads  to  the  following  conclusion,  a 
conclusion  resting  rather  on  principles  inherent  in  the  na- 
ture of  things,  than  on  any  exact  line  of  judicial  determi- 
nation. It  is :  Every  man  is  bound  to  do  all  he  safely  can  to 
avoid  taking  human  life,  even  though  the  precise  letter  of  the 
decided  cases  seems  to  justify  the  taking.  And,  although 
this  proposition  may  not  be  distinctly  announced  in  the  cases 
themselves,  it  seems  to  have  been  in  the  minds  of  the  judges. 
In  early  times,  special  verdicts  were  commonly  given  in  these 
issues,  and  not  general  verdicts,  as  now ;  for,  said  Lord  Hale, 
^  the  prisoner  cannot  plead  any  thing  by  way  of  justification, 


*  Mr.  East  says :  '*  There  are  some  cases  where  necessity  may  be  urged 
for  the  death  of  an  innocent  man,  and  renders  the  party  excusable  without 
any  culpability ;  or,  as  some  less  correctly  have  said,  justifiable ;  though  the 
difference  in  such  cases  is  not  worth  examination.  As  where  two  persons 
being  shipwrecked  and  getting  on  the  same  plank ;  it  is  found  not  able  to 
sare  them  both ;  aqd  one  thrusts  the  other  from  it,  whereby  he  is  drowned. 
Yet  according  to  Lord  Hale  (1  Hale  P.  C.  51,  434)  a  man  cannot  even  ex- 
cuse the  killing  of  another  who  is  innocent,  under  a  threat,  however  urgent 
of  losing  his  own  life  unless  he  comply.  But  if  the  commission  of  treason 
may  be  extenuated  by  the  fear  of  present  death,  and  while  the  party  is 
under  actual  compulsion,  there  seems  no  reason  why  this  offence  may  not 
also  be  mitigated  upon  the  like  consideration  of  human  infirmity."  1  East 
P.  C.  294.     And  see  4  BL  Com.  186. 

'  Baldwin,  J.,  in  United  States  v.  Holmes,  1  Walbce,  Jr.  1,  25,  Whart 
Horn.  237. 
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as  that  he  did  it  in  his  own  defence,  or  per  in/artunium^  but 
must  plead  not  guilty ;  and  upon  his  trial  the  special  matter 
is  to  be  found  by  the  jury,  and  thereupon  the  court  gives 
judgmental  And  so  the  enunciations  contained  in  the  old 
books,  on  this  matter  of  self-defence,  are  rather  the  judgments 
of  the  court  on  the  facts  of  particular  cases,  where  the  judges 
performed  what  is  now  usually  done  by  jurors,  than  any  dis- 
tinct utterances^  of  genei^l  principles  of  law,  such  as  should 
be  laid  down  to  jurors  who  are  to  decide  concerning  the  facts 
as  combined  with  the  law. 

§  547.  And  this  view  conducts  us  also  to  another  proposi- 
tion, which  is,  that  a  man  who  undertakes  a  defence  of  him- 
self against  an  aggressor,  instead  of  giving  wayj  where  by 
giving  way  he  can  prevent  a  collision,  does  it  at  his  peril. 
Not  that  he  may  not  resist  an  attack,  without  being  answer- 
able for  the  violence  he  commits  as  though  committed  on  his 
adversary  without  provocation,  but  the  point  is  this :  if,  in 
such  a  case,  he  kills  his  assailant,  he  is  responsible  criminally 
for  the  result,  unless  the  killing  was  accidental,  while  he  was 
doing  no  rnore  than  absolutely  necessary  to  stand  against 
the   assault  and  repel   it.     These  propositions,  which  are 
stated  without  reference  to  the  authorities,  being  rather  de- 
ductions from  the  general  line  of  decision  than  enunciations 
found  in  particular  cases,  have  conducted  us  into  the  matter 
of  our  next  division. 

§  548.  Secondly.  By  what  MeanSyand  to  what  Extent^  the 
Defence  of.  Property  and  Person  is  allowable^  where  the  Right 
reaches  not  to  the  taking'  of  Life.  And  we  have  the  same 
doctrines  here  which  are  stated  above,^  modified  to  meet  a 
different  set  of  circumstances.  The  defence  may  be  such,  and 
such  only,  as  necessity  requires;  of  course,  within  the  limit 
which  forbids  the  taking  of  life.^ 


»  1  Hale  P.  C.  478. 

•  Ante,  §  544-547. 

*  See,  not  as  directly  announcing  the  proposition  of  our  text,  Wild's 
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§  549.  Thirdly.  Under  what  Circumstances^  in  Cases  not 
of  Arrest  and  the  likcy  the  Riffht  of  perfect  Defence  eodsts. 
The  reader  must  see,  that  there  is  no  exact  rule,  which  in  a 
single  period  can  be  laid  down,  to  determine  under  what  cir- 
cumstances a  man  may  stand  upon  his  own  rights  to  the  de- 
struction of  the  life  of  him  who  comes  to  take  them  away. 
But  we  may  say  generally,  that  the  right  of  life  is  the 
supreme  right,  which  a  person  does  not  forfeit  unless  in  ex- 
treme cases  of  evil-doing.  And  therefore,  when  one  is 
engaged  in  any  course  of  mischief,  whether  it  be  a  civil 
trespass  or  a  criminal,  no  other  one  who  opposes  him,  how- 
ever lawfully,  can  ordinarily  go  so  far  in  this  opposition  as  to 
take  his  life.  In  the  olden  time,  a  person  who  committed  a 
felony  was  always  adjudged  guilty  of  death ;  and  this  may 
be  the  reason  of  the  rule,  which  certainly  has  established 
itself  firmly  in  the  laws  both  of  England  and  the  United 
States,  that  one  may  oppose  another,  attempting  the  perpe- 
trating any  felony,  to  the  extinguishment,  if  need  be,  of  the 
felon's  existence.^  An  illustration  of  the  last  proposition  is 
afforded  in  the  familiar  case  of  a  person  attacked  by  another, 
intending  to  murder  him,  who  thereupon  kills  his  assailant. 
He  is  justified ;  2  and,  though  this  justification  is  put  also  on 
the  somewhat  vague  right  of  self-defence,  it  grows  equally 
out  of  the  fact  that  he  was  resisting  a  felony. 


2  Lewin,  214 ;  Harrison  v.  The  State,  24  Ala.  67  ;  Rex  v.  Bourne,  5  Car.  & 
P.  120;  Holloway's  case,  W.  Jones,  198,  Cro.  Car.  131 ;  The  State  ».  Zel- 
lers,  2  Halst  220;  The  State  v.  Baker,  1  Jones  N.  C.  267;  Commonwealth 
F.  Power,  7  Met.  596  ;  Reg.  v.  Sullivan,  Car.  &  M.  209  ;  The  State  t?.  John- 
son, 12  Ala.  840 ;  The  State  v.  Clements,  82  Maine,  279 ;  The  State  v.  Laza- 
nu,  1  Const,  s.  s.,  S4 ;  McCoy  v.  The  State,  8  £ng.  451 ;  Copeland  v.  The 
State,  7  Humph.  479 ;  Shorter  v.  People,  2  Comst.  193 ;  1  East  P.  C.  402. 

*  Oliver  V.  The  State,  17  Ala.  587;  Monroe  v.  The  State,  5  Ga.  85; 
Moore  v,  Hussey,  Hob.  93  ;  Semayne's  case,  5  Co.  91 ;  The  State  ».  Har- 
ris, 1  Jones,  N.  C.  190;  Cooper's  case,  Cro.  Car.  544;  United  States  v,  Wilt- 
bcrger,  3  Wash.  C.  C.  515;  The  State  v,  Rutherford,  1  Hawks,  457  ;  The 
State  V.  Roane,  2  Dev.  58;  Dill  v.  The  State,  25  Ala.  15 ;  1  Hale  P.  C.  481, 
547 ;  post,  §  553,  555,  556,  562,  568.. 

*  The  State  r.  Harris,  1  Jones,  N.  C.  190 ;  8  Inst  55,  56. 
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§  550.  The  illastration  of  an  attack  with  intent  to  kill 
calls  to  mind  the  distinction  between  such  attack  and  an 
assault  merely.  Where  only  an  assault  is  intended  by  the 
assailant,  the  right  of  what  we  call  perfect  defence  does  not 
exist ;  and  the  person  assaulted  must  not  stand  on  his  ground 
and  kill  his  adversary,  if  there  is  a  way  of  escape  open  to 
him ;  ^  while  yet  he  is  allowed  to  repel  force  by  force,  and 
give  blow  for  blow.^  These  cases  of  mere  Assault,  and  cases 
of  mutual  quarrel,  where  the  party  has  not  the  purpose  of 
murder  in  his  heart,  are  those  to  which  is  applied  the  doctrine 
of  the  books,^  that  the  one  cannot  justify  himself  in  killing 
the  other,  though  apparently  in  self-defence,  unless  he  re- 
treated "  to  the  wall,"  or  other  interposing  obstacle,  before 
resorting  to  this  extreme  right  But  where  an  attack  is 
made  with  murderous  intent,  the  person  attacked  is  under  no 
obligation  to  flee  ;  he  may  stand  his  ground,  and,  if  need  be, 
kill  his  adversary.* 

§  551.  The  reason  of  the  distinction  mentioned  in  the  last 
section  will  open,  as  a  key,  most  of  the  doors  of  doubt  con- 
cerning the  entire  question  of  homicide  committed  in  defence 
of  one's  person  or  property  or  friend.  Where  a  man  has  a 
choice  between  two  courses  of  conduct,  as  when,  being 
assaulted,  he  may  either  flee  or  resist,  and  he  chooses  the 
course  which  may  expose  to  danger  the  life  of  another,  though 
erring  one,  he  takes  on  himself  a  weight  of  care  and  responsi- 
bility which  leaves  him  not  free  to  do  otherwise  than  walk 
on  an  exact  line  of  duty.  But  where  a  necessity  is  imposed 
on  him,  he  will  not  be  held  to  the  same  exact  course,  if  be 
honestly  does  what  seems  to  him  requisite.     And  so  when  a 


\  See  United  States  v.  WHtbeiger,  3  Wash.  C.  G.  515. 
'  Ante,  §  44. 

*  1  Hale  P.  C.  479-^Sl ;  4  BI.  Com.  1S5;  S  Inst  55,  56;  Shorter  v. 
People,  2  Comst  193 ;  post,  §  564-566.  See  Stewart  v.  The  State,  1  Ohio 
State,  66,  71 ;  Anonjmous,  J.  KeL  58. 

*  Foster,  273^  where  several  observations  occur,  worthy  of  conaideration. 
3  Inst  56 ;  1  East  P.  C.  271. 
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felony  is  attempted,  the  duty  comes  immediately  to  him  who 
witnesses  the  attempt,  to  resist  its  perpetration ;  insomuch 
that,  as  we  saw  in  the  preceding  volume,^  if  he  merely  de- 
clines this  duty,  he  is  guilty  of  an  indictable  misdemeanor, 
called  misprision  of  felony.  Now,  if  the  person  whom  an- 
other attacks  with  intent  to  murder,  flees  instead  of  resisting, 
he  substantially  commiti^  this  offence  of  misprision  of  felony ; 
though,  legally,  he  will  be  excused.  While,  on  the  other 
hand,  if  he  flees  from  one  meaning  merely  to  inflict  a  bat- 
tery, he  is  in  no  way  amenable  either  to  the  exact  letter  or 
to  the  spirit  of  a  broken  law. 

§  552.  And  thus  we  see  the  true  distinction  between 
cases  in  which  what  we  call  the  right  of  perfect  defence 
exists,  and  cases  in  which  the  right  of  defence  is  but  par- 
tially allt^wable.  The  perfect  defence  may  be  made  when- 
ever there  is  a  duty  to  resist  the  aggressor;  the  imperfect 
defence,  in  one  degree  or  another,  when  there  is  no  duty  laid 
on  one  to  defend,  yet  the  law  permits  the  defence,  if  he 
pleases  to  make  it.  And  when  we  come  to  consider  this 
latter  matter,  we  shall  see  that  in  it  there  is  a  great  difference 
in  cases;  which  we  may  liken  to  ascending  steps,  laid  all 
the  way  from  the  lowest  point  of  privilege  to  remove  forcibly 
a  force  employed  against  one's  rights,  up,  by  regular  grada- 
tion,' to  the  very  edge  of*  the  perfect  defence  of  which  we  are 
now  treating. 

§  553.  But  we  are  digressing,  yet  needfully,  trom  the  in- 
quiry as  to  when  the  right  of  perfect  defence  exists.  There  is 
language  used  in  some  of  the  books,  from  which  this  limita- 
tion to  the  right  of  tiaking  life  to  prevent  a  felony  seems 
implied,  that  it  does  not  exist  where  the  felony  is  not  one' 
of  a  nature  to  be  committed  by  force.^  Now,  the  cases 
which  have  arisen  are  generally  of  felony  by  force ;  because 


»  VoL  I.  §  607  et  seq. 

*  4  Bl.  Com.  180 ;  Monroe  v.  The  State,  5  Ga.  85. 
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in  others  there  is  either  no  opportunity  to  interfere,  or  no 
necessity  for  a  forcible  interference.  But,  on  principle,  there 
can  be  no  such  distinction  in  the  law  itself,  and  probably  none 
is  found  in  the  actual  adjudications.^  Mr.  East,  however, 
states  the  matter  very  well  when  he  says :  "  A  man  may 
repel  force  by  force  in  defence  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intends  or  endeavors, 
by  violence  or  surprisej  to  commit  a  known  felony ;  such  as 
murder,  rape,  robbery,  arson,  burglary,  and  the  like,  upon 
either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  until  he  has  secured  himself  from  all 
danger ;  and,  if  he  kill  him  in  so  doing,  it  is  called  justifiable 
self-defence,"  ^ 

§  554.  These  observations  are  made  in  this  place,  not  alto* 
gether  because  tliey  are  important  in  respect  to  the  precise 
question  we  are  just  now  considering,  but  also  because  they 
shed  much  useful  light  to  guide  us  in  all  the  subsequent 
parts  of  this  chapter.  They  show,  moreover,  how  important 
is  an  exact  consideration  of  the  principles  of  the  entire  law, 
to  the  correct  comprehension  of  any  particular  branch  of  it. 
Let  us  now  proceed  more  closely  in  the  line  of  the  adjudica- 
tions than  in  a  few  sections  past  we  have  been  doing. 

§  555.  In  a  Kentucky  case,  the  court  held,  on  a  civil  action 
brought  for  the  recovery  of  the  value  of  a  slave,  that  where  a 
person  has  property  in  a  strong  warehouse,  well  secured 
by  locks  and  doors,  he  may  lawfully  erect,  as  an  addi- 
tional protection  at  night,  a  spring  gun,  which  can  only  be 
made  to  explode  by  entering  the  house.  Therefore,  when  a 
slave  broke  and  entered  the  warehouse  in  the  night,  intend- 
ing to  steal,  and  thereby  exploded  the  gun,  wounding  himself 
mortally,  the  owner  of  the  warehouse  was  held  not  to  be 
answerable  to  the  owner  of  the  slave  for  his  value.  And 
Nicholas,  J.,  made  the  following  observations :  "  It  would 

^  See  the  authorities  cited  ante,  §  549.  ■ 

•  1  East  P.  C.  271. 
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seem,  that  the  right  of  kUling  to  prevent  the  perpetration  of 
crime,  depends  more  upon  the  character  of  the  crime,  and  the 
time  and  manner  of  its  attempted  perpetration,  than  upon 
the  degree  of  punishment  attached  to  it  by  law,  or  upon  the 
fact  of  its  being  designated  in  the  penal  code  as  a  felony  or 
not.  A  name  can  neither  add  to  nor  detract  from  the  moral 
qualities  of  a  crime ;  and,  in  the  eye  of  reason  and  justice, 
the  intrinsic  nature  of  the  offence,  together  with  the  time  and 
manner  of  its  attempted  commission,  must  ever  test  the 
legality  of  the  means  resorted  to  for  its  prevention."  But 
the  court  did  not  lay  down  any  general  rule  as  to  when  the 
killing,  to  prevent  a  felony  or  other  offence,  would  be  justi- 
fiable.! 

§  556.  This  view  of  the  Kentucky  tribunal,  so  far  as  per- 
tains to  the  language  quoted  in  the  last  section,  overlooks  the 
fact,  that  tHe  law  most  properly  seeks  to  secure  so  much  cer- 
tainty in  its  rules  as  is  consistent  with  a  tolerable  reference 
to  the  abstract  justice  of  particular  cases.  It  overlooks,  also, 
the  fact,  that  always  there  are  necessarily  established  technical 
limitations  of  those  broader  principles  of  right  and  truth 
which  God  has  sent  down  to  us,  whereby  they  are  incar- 
nated among  men,  and  clothed  in  human  form.^  Especially 
in  the  criminal  law,  the  quality  of  certainty  is  most  impor- 
tant; and,  among  the  various  distinctions  intended  to  give 
certainty,  that  which  divides  crimes  into  felonies  and  misde- 
meanors deserves  the  first  consideration.  Out  of  this  dis- 
tinction grow  many  rules,  which  operate  both  to  accomplish 
this  object  and  at  the  same  time  to  establish  practical  justice. 
As  respects  the  point  adjudged,  the  doctrine  of  this  Kentucky 
case  approves  itself  to  common  apprehension,  as  founded 
on  the  right  to  interpose  for  the  prevention  of  a  felony.  Yet 
the  doctrine  is  of  so  dangerous  a  nature,  that  courts  else- 
where may  hesitate  about  adopting  it,  at  least  until  they 
have  given  it  a  consideration  on  its  intrinsic  merits.     For, 

*  Gray  t;.  Combs,  7  J.  J.  Marshall,  478,  483, 
«  Vol.  I.  §  26. 
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perhaps,  distinctions  may  appear  which  will  show  that  it  can- 
not be  sustained. 

§  557.  Fourthly.  Under  what  Circumstances^  in  Cases  not 
of  Arrest  and  the  like^  the  imperfect  Defence  spoken  of  is 
permissible.  The  reader  has  observed,  that  the  only  case  of 
perfect  defence,  mentioned  in  the  last  division,  is  such  as 
occurs  in  the  prevention  of  a  felony.  Yet,  in  truth,  this  is  not 
so  much  a  defence  as  a  discharge  of  an  independent  duty.^ 
And  so  we  may  well  consider,  that,  in  strictness  of  law,  there 
is  no  defence  open  to  one,  either  of  his  person  or  property, 
which  is  favored  to  the  extent  of  exempting  him  from 
esteeming  the  life  of  another,  however  erring,  equal  with  bis 
own ;  and  more  valuable  than  the  enforcement  of  any  claim 
to  property,  or  even  —  a  hard  point  everywhere,  and  espe- 
cially hard  in  the  United  States  —  to  personal  liberty.^ 

§  558.  Defence  of  one*s  Property.  The  doctrine  is  there- 
fore settled,  that  while  a  man  may  use  what  is  termed  in 
our  former  volume,  "  all  reasonable  and  necessary  force,  to 
defend  his  real  or  personal  estate,  of  which  he  is  the  actaal 
possessor,  against  another  who  comes  to  dispossess  him  with- 
out right,"*  he  can  never  innocently  carry  this  defence  to  the 
extent  of  killing  the  aggressor.  If  no  way  but  this  is  left 
him,  he  must  yield,  and  get  himself  righted  by  resort,  to  the 
law.* 

§  559.  At  the  same  time,  we  must  remember,  that,  short 
of  taking  life,  whatever  force  is  required  to  accomplish  the 


1  Ante,  §  M9,  551. 

'  See,  however,  post,  §  568. 

•  Vol.  I.  §  897. 

*  United  States  v.  Wiltberger,  8  Wash.  C.  C.  615 ;  Oliver  v.  The  State, 
17  Ala.  587;  Commonwealth  v.  Green,  1  Ashm.  289,  297;  Carroll  v.  The 
State,  28  Ala.  28;  The  State  t?.  Morgan,  8  Ired.  186;  McDaniel  v.  The 
State,  8  Sm.  &  M.  401 ;  The  State  v.  Zellers,  2  Halst  220 ;  Harrison  v.  The 
State,  24  Ala.  67 ;  Commonwealth  r.  Drew,  4  Mass.  391 ;  Monroe  v.  The 
State,  5  6a.  85.    See  Howell  v.  The  State,  5  Ga.  48 ;  Bex  v.  Ford,  J.  Kel. 
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defence  may  be  employed,^  unless  it  amounts  to  some  such 
crime  as  a  riot,  a  forcible  detainer,  or  the  like.  An  assault 
and  battery,  for  instance,  may  be  justified  as  inflicted  in  de- 
fence of  one's  property.2  Yet  no  more  force  can  be  used 
than  is  necessary.^  And  if,  in  the  employment  of  neces- 
sary force,  the  party  resisted  is  accidentally  killed,  the  doc- 
trine seems  to  be  on  authority,^  and  clearly  is  in  princi- 
ple, that  the  homicide  is  not  punishable.  While,  on  the  other 
hand,  if  a  dangerous  weapon  is  used,  when  other  means 
would  have  been  sufficient,  and  thereby  death,  not  intended, 
follows ;  ^  or,  a  fortiori^  if  the  trespasser  is  intentionally 
killed;^  the  party  so  resisting  becomes  guilty  of  a  felonious 
-  homicide.  And  so  a  kick  is  not  a  justifiable  mode  of  turn- 
ing a  person  out  of  the  house  you  inhabit ;  ^  and  a  beating 
of  a  trespasser  who  yields  to  you,  or  the  tying  of  him  to  a 


51 ;  The  State  v.  Smith,  3  Dev.  &  Bat  117 ;  The  State  v.  Lazaros,  1  Const, 
N.  8.,  34 ;  Moore  v.  Hussey,  Hob.  93 ;  Semayne's  case,  5  Co.  91 ;  Reg.  v. 
Sullivan,  Car.  &  M.  209 ;  United  States  v.  Williams,  2  Crancb  C.  C.  438. 
See  post,  §  572,  634. 

^  Vol.  I.  §  397 ;  ante,  §  42-44 ;  The  State  v.  Johnson,  12  Ala.  840.  Mr. 
East,  however,  observes :  ^*  A  man  cannot  justify  maiming  another  in  de- 
fence of  his  possessions,  but  only  in  defence  of  his  person.  This  restriction, 
however,  cannot  be  intended  to  extend  to  cases  where  a  man  defends  him- 
self against  a  known  felony  threatened  to  be  committed  with  violence  against 
even  his  property."     1  East  P.  C.  402. 

*  Harrington  v.  People,  6  Barb.  607 ;  The  State  v.  Briggs,  3  Ired.  357  ; 
ante,  §  42.  And  see  The  State  v.  Hooker,  17  Yt  658 ;  Paris  v.  The  State, 
3  Ohio  State,  159. 

*  The  State  v.  Clements,  32  Maine,  279 ;  The  State  v.  Lazarus,  1  Const, 
K.  s.,  34. 

*  See  ante,  §  42;  post,  §  596,  598,  611,  623,  624.  The  principle  of  the 
statement  in  the  text  is  possibly  sustained  in  The  State  i;.  Merrill,  2  Dev. 
269. 

*  Commonwealth  v.  Drew,  4  Mass.  891 ;  McDaniel  v.  The  State,  8  Sm.  k 
M.  401 ;  The  Sute  v.  Zellers,  2  Halst  220.  And  see  Reg.  v.  Sullivan,  Car. 
&M.  209;  post,  §634. 

*  Harrison  v.  The  State,  24  Ala.  67 ;  McDaniel  v.  The  State,  8  Sm.  &  M. 
401 ;  The  State  v.  Smith,  3  Dev.  k  Bat  117. 

'  Wild's  case,  2  Lewin,  214.    And  see  McCoy  v.  The  State,  3  Eng.  451. 

[359] 


§  561  SPECIFIC  OFFENCES.  [BOOK  YIL 

horse,  is  not  authorized;^  and  he  who  resorts  to  these  things 
must  suffer  the  pains  of  having  feloniously  killed  a  human 
being,  if  he  dies,  though  death  were  not  intended. 

§  560.  Defence  of  one^s  Person.  Concerning  th^  right  of 
what  is  properly  called  self-defence,  there  is  much  obscurity, 
more  than  on  almost  any  other  question  of  such  vast  general 
interest  and  so  frequently  litigated.  But  the  doctrine  may  be 
thus  stated:  a  man  may  do  what  seems  necessary  to  pre- 
serve himself  from  personal  danger ;  with  this  limitation,  that 
he  must  never  take  the  life  of  a  fellow-being  assaulting  him, 
when  such  fellow-being  is  no  more  than  committing  an 
assault  as  before  explained;^  unless  in  the  case  of  extreme 
necessity,  as  the  only  practicable  method  of  saving  his  own 
life.  For  although  he  should  love  his  enemy  as  himself, 
he  is  under  no  obligation  to  submit  himself  to  die  at  the 
enemy's  hands. 

§  561.  This  right  of  self-defence  is  commonly  stated  in  the 
American  cases  thus :  if  the  person  assaulted,  being  himself 
without  fault,  reasonably  apprehends  death  or  great  bodily 
harm  to  himself,  unless  he  kills  the  assailant,  the  killing  is 
justifiable.^  And  in  one  case  the  court  considered,  that  this 
proposition  could  not  be  qualified  by  adding  to  it  the  words, 
''which  [bodily  harm]  might  probably  endanger  his  life;" 
the  court  thus  conceding,  apparently,  to  persons  attacked,  the 
liberty  of  destroying  the  life  of  their  assailants,  though  no 
danger,  near  or  remote,  threatened  their  own  lives,  but  only 


^  HoUowaT's  case,  Pahn.  545,  Cro.  Car.  131,  W.  Jones,  198 ;  1  Hale  P.  C. 
473;  Foster,  291. 

•  Ante,  §  650,  551. 

•  Young  i;.  The  State,  11  Humph.  200;  People  v.  Shorter,  4  Barb.  460; 
Shorter  v.  People,  2  Comst  193 ;  Stewart  v.  The  State,  1  Ohio  State,  66,  71 ; 
Copeland  v.  The  State,  7  Humph.  479;  The  State  w.  Welb,  Coxe,  424; 
Hobnes  v.  The  State,  23  Ala.  1 7 ;  Carroll  o.  The  State,  23  Ak.  28 ;  Dill  r. 
The  State,  25  Ala.  15.  And  see  Monroe  v.  The  State,  5  6a.  85;  Pennsyl- 
vania V,  Robertson,  Addison,  246. 
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their  personal  safety  in  a  less  degree.^  Yet  this  point  re- 
quires  further  consideration;  and,  indeed,  the  whole  mat- 
ter of  this  section  lies  a  little  in  uniiertainty. 

§  662^  According  to  the  boobs^  a  man  cannot  jnstifjr  the 
kiUing  of  another  who  comes  merely  to  beat  him ;  though  he 
may  repel  the  assault  by  a  beating  till  the  aggressor  desist^ 
Now  we  cannot  find  any  principle  on  which  a  distinction 
is  sustainable,  between  the  beating  thus  spoken  of,  and  the 
great  bodily  harm^  such  as  comes  short  of  danger  to  life, 
mentioned  in  our  last  section.  And  we  may  therefore  con- 
etude^  that  the  distinction  has  been  taken  without  a  careful 
oonsidemtion  of  its  bearings.  The  attempt  to  commit  any 
felony^  such  as  a  mayhem,  a  crime  against  nature,  Or  a  rape,^ 
upon  the  person,  comes  under  the  head  of  perfect  defence ; 
and  this  attempt  may  be  resisted  to  the  deaths  and  without 
fleeing  or  aroiding  the  combat^  Moreover,  we  should  te* 
member,  that  the  danger,  to  constitute  a  danger  to  the  life, 
need  not  be  of  immediate  death,  but  of  such  an  injury  as 
will  shorten  the  period  of  the  earthly  existence*  And  these 
considerations^  let  it  be  submitted,  should  properly  be  deemed 
a  sufficient  extension  of  the  right  to  take  the  li£d  of  him  who 
does  not  endanger  the  life  of  the  person  he  assails^ 

§  563.  The  attempt  to  take  away  one's  liberty^  is  not  such 
an  aggression  as  may  be  resisted  by  death  )— ^a  point  to  be 
considered  further  on/^  But  we  may  still  suggest^  that  life 
and  liberty  stand  on  substantially  one  foundations--^  life  being 
valueless  without  liberty*  And  the  reason  why  a  man  may 
not  oppose  au  attempt  on  bis  liberty  by  the  same  extreme 
ii'— I  — -  -    ---  —    .^^^    — ^t-^^.^^.... ..  ....    ^^--^^^..>.    ■■■  --    -  . .  — .  ...  , 

<  Young  (^«  tTh^  8tat6, 11  HnttplL  200.   |^ 

>  1  Eaft  P.  C.  273)  United  Statst  v.  WDib«rger,  S  Wssh.  C.  C.  515; 
irailor'0  csfle,  Foetet,  378«  And  §t%  Beg  v.  DfiscoU^  Cur.  &  M.  214 }  antSf 
§44. 

'  1  Gab.  Crim.  Law,  495 ;  4  BL  Com.  181 ;  Foster,  274 ;  1  Hale  P.  C. 
485. 

«  Ante,  §  549,  550. 

•  Post,  §  572. 
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measures  which  are  allowable  in  the  case  of  an  attempt 
on  his  life,  may  be  because  liberty  can  be  secured,  when 
it  is  not  legally  forfeited,  by  a  resort  to  the  laws.  And  if  a 
case  should  arise,  in  which  the  attempt  was  made  to  convey  a 
man  by  force  beyond  the  reach  of  the  laws,  and  there  confine 
him  perpetually,  doubtless  the  courts  would  hold  him  justi- 
fied legally,  as  every  man  would  hold  him  morally,  in  resist- 
ing to  death. 

§  564.  The  reader  may  have  become  weary  with  this  dis- 
cussion, but  the  importance  of  the  subject  urges  ub  on. 
Let  us,  therefore,  consider  the  further  question,  whether,  in 
these  cases  in  which  the  right  to  take  life  in  self-defence 
exists,  where  the  one  whose  life  is  taken  did  not  Rctually 
intend  to  kill,  this  extreme  measure  may  be  adopted  from 
choice.  And  the  result  is,  that  it  may  not,  —  a  conclusion 
which  many  persons  deem  irrational,  and  behind  the  en- 
lightened spirit  of  this  meeker  age  and  more  liberal  gov- 
ernment, than  our  forefathers  enjoyed  when  they  accepted 
the  same  conclusion.  Lord  Hale  says:  '< Regularly  it  is 
necessary,  that  the  person  that  kills  another  in  his  own  de- 
fence fly  as  far  as  he  may  to  avoid  the  violence  of  the  assault, 
before  he  turn  upon  his  assailant;  for,  though  in  cases  of  hos- 
tility between  two  nations  it  is  a  reproach  and  piece  of  cow- 
ardice to  fiy  from  an  enemy,  yet,  in  cases  of  assaults  and 
affrays  between  subjects  under  the  same  law,  the  law  owns 
not  any  such  point  of  honor,  because  the  king  and  his  laws 
are  to  be  the  vindices  injuriarunij  and  private  persons  are  not 
trusted  to  take  capital  revenge  one  of  another."  ^  But  he 
goes  on  to  show,  that  this  doctrine  cannot  apply  where  flight 
is  impossible ;  and,  indeed,  he  explains,  as  do  all  the  old 
writers  on  this  branch  of  ^ur  law,  that  the  right  to  take  the 
assailant's  life  is  only  to  be  exercised  when  no  other  means 
of  escape  are  open.  The  proposition,  indeed,  admirably  laid 
down  in  a  New  York  case,  that,  when  a  man  expects  to  be 


^  1  Hale  P.  C.  481. 
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attacked,  the  right  of  self-defence  does  not  arise  until  he  has 
done  every  thing  to  avoid  the  necessity  of  using  it,^  seems 
cleariy  to  apply  to  all  circumstances  of  the  nature  of  those 
now  under  consideration.^  He  must  not  have  brought  on 
himself  the  necessity  which  he  sets  up  in  his  own  defence.^ 

§  565«  There  is  another  class  of  circumstances,,  to  which 
the  doctrine  of  the  last  section  is  more  frequently  applied. 
Two  or  more  persons  engage  in  a  mutual  combat,  without 
any  original  intent  to  proceed  into  extreme  measures;  or, 
after  an  assailant  has  been  met  by  his  adversary,  he  becomes 
weary  of  a  conflict  which  is  likely  to  be  more  serious  than  he 
anticipated,  or  too  much  for  him  to  withstand ;  and  here, 
if  one,  already  in  the  wrong,  either  as  a  beginner  or  cou'- 
tinner  of  the  fight,  wishes  to  retrace  his  error,  he  must  retreat 
And  though,  contrary  to  his  original  expectation,  he  finds 
himself  so  hotly  pressed  as  renders  the  killing  of  the  other 
necessary  to  save  his  own  life,  he  is  guilty  of  a  felonious 
homicide  if  he  kills  him,  unless  he  had  first  actually  put  into 
exercise  this  duty  of  withdrawing  from  the  place.*  Lord 
Hale  expressly  states  the  following  case :  ''  K  A.  assaults  B. 
first,  and  upon  that  assault  B.  re-assaults  A.,  and  that  so 
fiercely  that  A.  cannot  retreat  to  the  welII  or  other  non  uUra^ 
without  danger  of  his  life;  nay,  though  A.  fall  upon  the 
ground  upon  the  assault  of  B.,  and  then  kills  B. ;  this  shall 
not  be  interpreted  to  be  se  defendendoy  but  to  be  murder,  or 
simple  homicide,  according  to  the  circumstances  of  the  case ; 
for  otherwise  we  should  have  all  cases  of  murders  or  man- 
slaughters by  way  of  interpretation  turned  into  se  defenden* 
doP  *    But  a  better  reason  for  this  just  conclusion  is,  that,  by 


^  People  V.  Sullivan,  3  Seld.  396. 

*  See  Oliver  v.  The  State,  1 7  Ala.  587 ;  Reg.  t;.  Smith,  8  Car.  &  P.  160. 

*  1  Hawk.  P.  C.  Curw.  £d.  p.  82,  §  22 ;  post,  §  565  and  note. 

«  Foster,  227 ;  The  State  v.  Hill,  4  Dev.  &  Bat  491.    And  see  The  State 
p.  Howell,  9  Ired.  485. 

*  1  Hale  P.  C.  482. 
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continuing  in  the  oombat,  the  party  brought  upon  himself 
the  necessity  of  killing  his  fellow-man.^ 

I  566.  This  spaoe  for  repentance  is  always  left  open.  And 
where  the  combatant  does  in  good  faith  withdraw  as  far  as 
he  can,  really  intending  to  abandon  the  conflict,  and  not 
merely  to  gain  fresh  strength  or  some  new  advantage  for  an 
attack,  but  the  other  will  pursue  him,  then,  if  taking  life  be> 
comes  inevitable  to  save  life,  he  is  justified.'  But  a  mere 
colorable  withdrawal  avails  nothing.^  In  like  manner,  where, 
upon  a  quarrel,  one  of  the  parties  retreated  fifty  yards,  desir- 
ing  to  avoid  the  conflict,  but  the  other  pursued  him  with  up- 


^  Hawkins  maintains,  contrary  in  part  to  the  doctrine  of  the  text,  that  the 
One  who  gives  the  first  blow  cannot  be  permitted  to  kill  the  other,  however 
necessary  the  killing  for  his  own  preservatioB,  eren  after  having  put  into 
exereise  the  virtue  of  retreating  to  the  wall ;  because  here,  also,  the  neee»> 
sity  was  brought  upon  himself.  Te(  be  admits,  tb|U  thei«  ^ir^  good  opisioap 
the  other  way.  1  HawL  P.  Cp  Curw.  Ed.  p.  87,  §  17.  And  see  Bex  v. 
Eessal,  1  Car.  &  P.  487.  Though  this  opinion  of  Hawkins,  which  shuts 
the  gate  of  repentance,  is  not  generally  received,  yet  another  propositiou 
of  his  accords  exactly  with  our  text.  It  is,  that  when  a  person  who  makes 
a  murderous  assault  is  himself  driven  to  the  wall,  instead  of  retreating  tiien 
to  avoid  further  (sonfiict,  ^nd  there  kills  the  other  in  his  own  defence,  he  is 
guilty  of  murder.  1  H^wk^  P.  C,  Curw.  £)d.  p,  87,  §  18,  p-  97,  §  26; 
Anonymous,  J.  Eel.  58 ;  The  State  t;.  Hill,  4  Dev.  &  Bat  491. 

'  The  State  v.  Hill,  4  Dev.  &  Bat  491.  Lord  Hale  says:  «*  Suppose  that 
A.  by  malice  makes  a  sudden  assault  upon  B.,  who  strikes  again,  and,  pur- 
suing hard  upon  A.,  A.  retreats  to  the  wall,  and,  in  saving  his  own  life,  kills 
B.«  • — pome  h^ve  held  this  to  be  mmder,  and  not  $0  defendendoy  because  A 
gave  the  first  assAult  But  Mr.  Dalton  thinketh  it  to  be  ««  defendend^, 
^ough  A.  made  the  first  assault,  either  with  or  without  malice,  and  then  re- 
treated. It  seems  to  me,  that  if  A.  did  retreat  to  the  wall  upon  a  real  intent 
to  save  his  life,  and  then  merely  in  his  own  defence  killed  B.,  that  it  is  M 
defendendOy  and  with  this  agrees  Stam£  P.  C.  lib.  1,  c.  7,  f.  15  a.  But  if,  on 
the  other  side,  A.,  knowing  his  advantage  of  strength,  or  skill,  or  weapon, 
retreated  to  the  wall  merely  as  a  design  to  protect  himself  under  the  shelter 
of  the  law,  as  in  his  own  defence,  but  really  intended  the  killing  of  B.,  then 
it  is  murder  or  manslaughter,  as  the  oireumstance  of  the  case  requires."  1 
Hale  P.  C.  479,  480. 

'  Foster,  227 ;  Hodges  v.  The  State,  15  Ga.  117. 
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lifted  arm ;  and,  beUig  first  struck  by  the  retreating  one  with 
the  fist,  stabbed  and  killed  liim ;  the  case  was  held  to  be  one 
of  murder.^ 

§  567.  There  is  another  consideration,  already  mentioned  ;^ 
namely,  that  the  party  assailing  must  have  taken  some  overt 
step,  mast  have  done  something,  before  the  other  is  permitted 
to  resist  by  force,  however  strong  may  be  his  apprehension  or 
fears.^  This  is  a  branch  of  the  doctrine,  that  no  words  will 
justify  an  assault.^  The  threatened  blow,  however,  need  not 
be  actually  given,^  —  a  branch  of  the  doctrine,  also,^  that  an 
assault  will  sometimes  justify  a  battery.  And,  clearly,  if  im- 
proper force  is  used  for  defence,  even  where  force  is  permis* 
sible,  hejivho  employs  this  improper  force  must  answer  as  for 
a  felonious  homicide  if  death  accidentally  follows.^  On.  the 
same  principle,  if  a  man  returns  provoking  language  by  a 
blow  from  an  instrument  calculated  to  produce  death,  and 
death  follows,  he  is  guilty  of  murder.^  So  it  has  been  held 
to  be  no  excuse  for  killing  a  person,  that  he  was  out  at 
night  dressed  in  white  as  a  ghost;  and  this  would  be 
so,  even  if  he  could  not  otherwise  be  taken ;  since  ^'  the 
person  who  appeared  as  a  ghost  was  only  guilty  of  a  misde- 
meanor." • 


*  The  State  o.  Howell,  9  Ired.  485.  « It  is  tnie,"  said  Nash,  J.,  "  that 
the  deceased  struck  the  first  blow,  but  this  does  not  mitigate  the  offence 
of  the  prisoner.  In  every  stage  of  the  transaction  he  was  the  assailant 
When  he  approached  the  deceased,  his  arm  was  raised  in  the  attitude  to 
strike,  and  with  a  deadly  weapon.  The  law  did  not  require  the  deceased  to 
wait  till  the  prisoner  had  executed  his  threat,  but  justified  him  ip  anticipat- 
ing the  premeditated  assault*'    See  post,  §  567. 

'  Ante,  §  544. 

*  D^-son  r.  The  State,  26  Missis.  862 ;  Harrison  v.  The  State,  24  Ahi.  67. 
See  Monroe  v.  The  State,  5  6a.  85 ;  Pritchett  v.  The  State,  22  Ala.  89. 

*  Ante,  §  44  ;  Commonwealth  v.  Green,  1  Ashm.  289,  297. 

*  The  State  v.  Baker,  1  Jones,  N.  C.  267.  ^ 

*  Ante,  §  44. 

'  Ante,  §  559 ;  post,  §  570,  617. 

'  The  State  v.  Merrill,  2  Dev.  269 ;  post,  §  686. 

'  Ben  V.  Smith,  1  Buss.  Crimes,  Grea.  Ed.  546. 
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§  568.  One  farther  observation  is  naceasary  to  meet  an 
objection  to  some  of  the  foregoing  views,  and  to  give  the 
views  themselves  a  greater  precision.  It  is  well  known,  that, 
where  one  assaults  another,  or  engages  with  another  in  a 
mutual  combat,  if  the  party  struck  by  a  blow  dies,  though 
death  were  not  intended,  the  person  giving  the  blow  is  guilty 
of  either  murder  or  manslaughter.  The  question,  therefore, 
may  have  presented  itself,  whether,  in  these  cases  of  assault, 
in  which  the  death  will  be  chargeable  to  the  living  party  as 
a  felonious  homicide,  the  right  does  not  exist  to  make 
the  perfect  defence  «poken  of;^  so  that  a  killing  in  retam 
of  the  blow,  without  first  retreating  to  the  wall,  is  ju8tifi<» 
able.  But  the  reader  should  remember,  that  the  doctrine  only 
allows  the  perfect  defence  to  one  resisting  an  (UU^^ded  fet* 
ony.^  And  he  will  call  to  mind  the  fact,  that  the  law  never 
recognizes  any  thing  as  an  attempt  to  commit  a  particular 
crime,  which  is  not  accompanied  with  the  specific  intent 
to  accomplish  the  exact  result  the  law  fegards  as  the 
crime  ;^  while,  on  the  other  hand,  the  cases  are  numerous 
wherein  a  man  is  legally  holden  for  a  substantive  ofienoe 
he  never  meant  to  be  guilty  of.^  If  one,  therefore,  sees 
another  do  an  act  which  may  become  a  felony,  he,  witness- 
ing  it,  has  no  right  to  kill  the  other  to  prevent  its  being  done, 
unless  the  other  specifically  intends,  as  he  has  reason  to  be- 
lieve, the  accomplish meiit  of  the  felonious  result. 

§  569.  Defence  of  the  Castle.  The  nei^t  question  relates 
to  an  exception  found  in  the  books  to  one  of  the  foregoing 
doctrines.  In  the  law  there  are  exceptions  to  general  propo- 
sitions, the  same  as  in  all  other  depsgrtments  of  knowledge ; 
but  these  exceptions  are  intended  rather  to  reach  the  same 
results  which  are  aimed  at  by  the  rules,  than  to  depart  from 
the  rules.    And  thus  it  is  in  every  department  of  knowl- 

^  Ante,  §  444  et  seq.,  549. 

*  Ante,  §  549. 

»  YoL  L  §  511. 

«  Vol  L  §  254  et  ^eq. 
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edge;  the  exceptipna  <lo  not  lead  ua  from  the  rules,  but 
keep  U8  within  their  meaning,  In  the  early  times,  our  fore-f 
fathers  ware  compelled  to  protect  themselves  in  their  habita* 
tions,  by  converting  them  into  holds  of  defence ;  and  thus  the 
dwelling-house  was  called  a  castle.  And  from  this  necessity 
has  grown  up  the  familiar  doctrine,  that,  while  a  man  keepa 
ifae  doors  of  his  house  closed,  no  other  man  has  the  right 
to  break  in,  under  any  circumstances;  except  in  particular 
mse^  where  it  becomes  lawful  for  the  purpose  of  making  an 
orrest  of  the  occupant,  or  the  like,  ^—  cases  not  within  our 
present  line  of  discussion  to  consider.  And  from  this  doctrine 
l^prings  another,  which  is,  that  the  person  within  the  bouse 
aiay  exercise  all  needful  force  to  keep  the  aggressor  out,  even 
%Q  the  taking  of  bfa  Ufe.^ 

§  570.  But  this  right  to  make  one's  bouse  a  castle  may  be 
waived  by  the  occupant ;  and,  if  he  does  waive  it,  by  sufier* 
iQg  the  aggressor  to  enter ;  in  other  words,  if  the  aggressor 


*  1  Hale  P.  0.  458,  where  this  learned  author  says :  ^* A  buliff  having  a 
ww'ant  to  anrett  Cook  upon  a  capicu  ad  $aiisfacUndum^  came  to  Ckx)k'8 
iieqse  and  gave  bkn  noticei  Cook  msnaceth  to  shoot  him  if  he  depart  not, 
y^t  the  haSiaff  departs  pot,  but  breaks  open  the  window  to  make  the  arresti 
Cook  shoots  him,  and  kills  him ;  it  was  ruled,  1.  That  it  is  not  murder,  be- 
cause he  cannot  break  the  house,  otherwise  it  had  been  if  it  had  been  upon 
an  habere  Jhcias  possessionem.  2.  But  it  was  manslaughter,  because  he 
knew  him  to  be  a  bailiff.  But,  S.  Had  he  not  known  him  to  be  a  bailiff,  or 
UDO  that  came  upon  that  business,  it  had  been  no  iblony,  because  done  in 
defiance  of  his  house.''  The  proposition,  that  an  ofilcer  who  attempts  tp 
break  the  caslje  on  a  claim  which  he  himself  shows  is  without  foundatioBy 
cannot  be  resisted  the  same  as  any  other  person,  deserves  no  countenance 
as  one  of  principle.  See  post,  §  572.  As  to  the  doctrine  of  the  text, 
see  also  1  Chit  Crim.  Law,  56 ;  Moore  v.  Hussey,  Hob.  98,  96 ;  Sema3me'8 
case,  5  Co.  91,  where  it  is  said,  *'  Every  one  may  assemble  his  friends  and 
neighbors  to  defend  his  house  against  violence ; "  Commonwealth  v.  Drew,  4 
lias.  3»1 ;  Beg.  v.  Sullivan,  Car.  &  M.  20a  The  State  v.  Zellers,  2  Halst 
220 ;  Hudgins  v.  The  State,  2  Kelly,  178  ;  Carroll  v.  The  State,  28  Ala.  28; 
Ford's  Case,  J.  KeL  51 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  98,  §  86.  While  the 
doctrine  of  the  text  is  clear  on  principle,  it  is  not  so  distinetly  and  uniformly 
sustained  by  the  authorities  as  we  might  wiaL 
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does  enter,  without  doing  what  the  law  tenns  breaking  the 
castle;^  then  the  parties  stand  toward  each  other  on  the 
grounds  stated  in  the  earlier  part  of  this  discussion.  A  man 
may  eject  from  his  house,  by  proper  force,  and  on  a  warning 
to  leave,  any  one  whom  he  wishes  away.  But  if  he  turns 
him  out  with  a  kick,'  when  gentler  measures  will  do,  or 
resorts  to  any  other  violent  battery,*  he  is  criminally  respon- 
sible for  the  death,  if  death  accidentally  follows.  And 
though  one  has  previously  forbidden  another  his  house,  yet, 
if  the  other  comes  in  a  peaceable  manner,  and,  being  ordered 
away,  does  not  go  immediately,  he  cannot  kill  him  for  this, 
and,  if  he  does,  is  guilty  of  murder.^  The  doctrine  no  doubt 
is,  that  cases  like  those  mentioned  in  this  section  must  be 
determined  by  the  principles  before  stated  concerning  the 
defence  of  goods  and  estate,^  and  not  by  those  peculiar  ones 
which  give  to  the  party  the  right  of  killing  another  who  at- 
tempts to  break  and  enter  his  castle.  This  is  the  clear 
deduction  of  legal  reason,  though  there  appear  to  be  no 
decisions  in  point 

§  571.  Fifthly.  In  what  Cases  those  who  commit  Offences 
may  resist  those  against  whom  they  are  committed.  The  doc- 
trine here  is,  that,  although  a  man  is  engaged  in  committing 
an  offence,  he  loses  thereby  none  of  his  rights  of  self-pro- 
tection, further  than  the  law  authorizes  the  person  injured, 
or  another,  to  make  defence,  or  to  arrest  the  one  doing 
the  injury.  When  the  right  of  defence  exists,  we  have 
already  considered.  When  the  right  of  arrest  exists,  is  a 
matter  not  coming  within  the  object  of  the  present  volume. 
We  may  however  remark,  that  whenever  there  is  the  Uberty 


>  Vol.  I.  §174,  190. 
'  Ante,  §  559,  567. 

*  The  State  v.  Lazarus,  1  Const,  n.  s.,  84 ;  McCoy  v.  The  State,  S  Eng. 
451.  And  see  Beg.  v.  Sullivan,  Car.  &  M.  209 ;  Rex  v.  Longden,  Boss.  & 
By.  228. 

*  The  State  v.  Smith,  8  Dev.  &  Bat  117. 

*  Ante,  §  558,  559. 
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to  oppose,  the  wrongdoer,  be  is  guilty  of  murder,  if,  instead 
of  submitting,  he  kills  the  other.  ^ 

§  572.  Sixthly,  In  what  Circumstances  those  who  resist 
Arrest,  or  resist  Attempts  to  suppress  a  QucMrrel,  and  thereby 
indict  Deathj  are  guilty  of  Felonious  Homicide.  And  here, 
as  wa9  said  in  our  last  section,  we  are  not  to  enter  upon  a 
discussion  concerning  the  right  of  arrest;  but  we  observe, 
that,  when  the  right  does  not  exist,  or  not  in  the  form  it  is 
attempted  to  be  exercised,  the  person  on  whom  the  arrest 
is  undertaken  may  lawfully  resist,  and  in  resisting  may  law* 
fiilly  employ  all  the  means  requisite  for  his  preservation.  In 
other  words,  the  officer  or  other  person,  attempting  the  arrest, 
has  no  protection  either  from  his  office  or  from  the  fact  of  the 
party  being  an  offender.  But  the  doctrine  already  stated,^ 
tiiat  nothing  short  of  an  endeavor  to  destroy  the  life  will 
justify  the  taking  of  life,  prevails  in  this  case;  and  so,  if 
the  one  to  be  arrested  kills  the  officer  or  private  individual 
in  resisting,  be  commits  thereby  a  felonious  homicide,  called 
manslaughter.^  A  man  commits  also  a  felonious  homicide 
who  inflicts  death  in  opposing  an  unlawful  endeavor  to  carry 
away  property,  instead  of  the  person.*  There  is  the  right  to 
resist,  but  not  to  the  taking  of  life.^  A  fortiori^  a  man  is 
guilty,  where  there  exists  the  right  to  make  an  arrest ;  and, 
in3tead  of  submitting,  he  kiU^  the  officer  or  private  person ; 

^  Sea  post,  (  572  st  86q.;  1  Hawk.  V.  C  Gurw.  £d.  pu  81,  f  14. 

*  Ante,  §  560-563. 

*  Be:^  r.  Deleany,  Jebb,  88 ;  Reg.  v.  Tooley,  11  Mod,  242;  Roberts  r. 
The  ^te,  14  Miaso.  188 ;  Reoc  v.  Gordon,  1  East  P.  C.  315,  352 ;  Rex  v, 
Patienee,  7  Car.  H  P.  7J5 ;  Rex  v.  Thompson,  1  Moody,  80 ;  Rex  v.  GUlow, 
\  Moody,  85, 1  Lewin,  67 ;  Reg.  v.  Philps,  Gar.  &  M.  180 ;  Rex  v.  Wxibr 
en,  1  East  P.  C.  295,  360 ;  Commonwealth  v.  Drew,  4  Mass.  391 ;  The 
State  V.  Craton,  6  Ired.  164 ;  Rex  v.  Curran,  8  Gar.  &  P.  397 ;  Rex  v. 
Addii,6  Car.  &  P.  888;  Rax  v.  Davis,  7  Car.  &P.  785;  Rex  v.  Howarth, 
1  Moody,  207. 

y  Ante,  §  558,  559 ;  poet,  |  634. 

*  People  0.  Hubbard,  24  Wend.  869;  The  State  v.  Johnson,  12  Ala* 
840;  Curtis  v.  Habbard,  1  Hill  N*  Y.  336 ;  ante,  §  558,  559 ;  post,  §  634. 
But  see  The  State  v.  Buchanan,  17  Yt  578. 
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his  offence  in  this  case  amounting  to  the  higher  grade  of 
felonious  homicide,  called  murder.^ 

§  573.  Where  there  is  a  mutual  quarrel,  by  persons  who 
have  come  to  blows,  or  a  riot,  or  other  public  breach  of 
the  peace,  the  duty  is  imposed  on  every  individual  not  an 
officer,  and  especially  on  every  officer,  to  interfere  in  a  proper 
manner,  and  to  separate  the  combatants,  or  to  suppress  the 
disturbance.  And  if,  after  he  gives  notice  of  his  intent  and 
object  in  interfering,  those  persons  fall  upon  him  and  kill 
him,  they  commit  a  felonious  homicide  of  the  higher  kind, 
caUed  murder ;  while,  on  the  other  hand,  if  he  does  not  give 
notice,  the  killing  is  a  felonious  homicide  of  the  lower  kind, 
called  manslaughter.^ 

§  574.  Whether  an  officer  who,  acting  in  his  office  and  not 
as  a  private  citizen  merely,  interferes  with  rioters  or  other  like 
persons,  needs  to  give  notice  of  his  official  character,  is  perhaps 
not  certain  on  the  authorities ;  though,  on  principle,  there  may 
be  no  necessity,  because  his  official  character  is  presumed  to 
be  known.'     Yet  it  has  been  laid  down,  that,  in  order  to 


>  Bex  V.  Edmeadfl,  S  Car.  &  P.  890 ;  Tom  v.  The  State,  8  Humph.  86 ; 
Rex  V.  Wookner,  1  Moody,  834 ;  Bex  v,  Whithome,  8  Car.  &  P.  394  ;  Bex 
V.  Baker,  1  Leach,  4th  ed.  112,  1  East  P.  C.  323 ;  Bex  v.  Ball,  1  Moody, 
280;  Bex  o.  Ball,  1  Moody,  888;  Mackaley's  case,  Cro.  Jac  279,  9  Ca 
65  b ;  Pew's  case,  Cro.  Car.  183 ;  Bex  v.  Ford,  Boss.  &  By.  829.  And  see 
Beg.  V.  Price,  8  Car.  &  P.  282. 

*  Bex  r.  Tomson,  J.  Eel.  66 ;  Ashton's  case,  12  Mod.  256 ;  Bex  v.  Keat, 
5  Mod.  288,  292 ;  Beg.  v.  Hagan,  8  Car.  &  P.  167 ;  The  State  v.  Ferguson, 
2  Hill  S.  C.  619.  And  see  Beg.  r.  Mabel,  9  Car.  &  1^.  474 ;  Commonwealth 
V.  Mitchell,  1  Va.  Caa.  116 ;  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  81,  §  14,  p.  101, 
S  48-50.  , 

'  Another  view,  conducting,  perhaps,  to  the  same  result,  is  involyed  in 
what  we  find  in  Kelyng ;  as  follows :  **  If  a  man  be  arrested,  and  he  and  his 
company  endeavor  a  rescue,  and,  while  they  are  fighting,  one  who  knows 
nothing  of  the  arrest,  coming  by  the  way,  goeth  in  aid  of  the  person  who  is 
arrested,  and  draws  his  sword,  etc.,  here,  if  any  of  the  bailiffs  be  killed,  that 
person  who  joined  in  aid  against  them,  though  he  did  not  know  of  the 
axrest,  yet  is  guilty  of  murder.    For  a  man  must  take  heed  how  he  joinetfa 
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render  the  killing  of  an  officer  of  justice,  whether  he  be 
authorized  in  right  of  his  office,  or  by  warrant,  murder,  when 
he  interferes  in  an  affray,  he  must  have  given  some  notice  of 
his  being  an  officer,  and  of  his  object  in  interfering.  ^  But, 
in  these  cases,  a  small  matter  will  amount  to  a  due  notifica- 
tion." ^  In  an  old  case  we  read :  "  It  was  held,  per  totam 
curiam^  that,  if,  upon  an  affiray,  the  constable  and  others  in 
his  assistance  come  to  suppress  the  affi^y,  and  preserve  the 
peace,  and  in  executing  their  office  the  constable  or  any  of 
his  assistants  is  killed,  it  is  murder  in  law,  although  the 
murderer  knew  not  the  party  that  was  killed,  and  although 
the  affray  was  sudden ;  because  the  constable  and  his  assist- 
ants came  by  authority  of  law  to  keep  the  peace,  and  pre- 
vent the  danger  which  might  ensue  by  the  breach  of  it ;  and 
therefore  the  law  will  adjudge  it  murder,  and  that  the  mur- 
derer had  malice  prepense,  because  he  set  himself  against  the 
justice  of  the  realm.  So,  if  the  sheriff  or  any  of  his  bailiffs 
or  other  officers  is  killed  in  executing  the  process  of  the  law, 
or  in  doing  their  duty,  it  is  murder;  the  same  law  of  a 
watchman,  who  is  killed  in  the  execution  of  his  office."  ^ 

§  575.  When  persons  undertake  to  separate  those  who  are 
engaged  in  a  fight,  or  otherwise  to  preserve  the  peace,  they 
are  required  themselves  to  abstain  from  undue  measures. 
And,  in  a  case  of  two  individuals  about  coming  to  blows, 
when  a  third  got  down  from  his  horse,  armed  himself  with  a 
dub,  interposed  between  them,  and  killed  one  of  them,  he 


in  any  unlawful  act,  as  fighting  \b  ;  for,  if  he  doth,  he  is  guilty  of  all  that  fol- 
lows. And,  it  being  murder  to  kill  those  who  come  to  execute  the  law,  every 
one  who  joins  in  that  act  is  guilty  of  murder ;  and  his  ignorance  will  not 
excuse  him  where  the  fact  is  made  murder  by  the  law,  without  any  malice 
precedent^  as  in  the  case  of  killing  a  bailiff."  Stanley's  case,  J.  KeL  86. 
The  doctrine  concerning  ignorance  of  fiict,  stated  post,  §  583,  should  not* 
however,  be  overlooked,  as  it  bears  upon  this  point  And  see  Foster,  810, 
811 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  101,  §  50. 

>  Bex  V.  Gordon,  1  East  P.  C.  815,  852 ;  and  see  lb.  p.  816,  818. 

'  Young's  case,  4  Co.  40  a. 
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was  held  not  to  be  within  the  protection  cast  over  those  who 
prevent  breaches  of  the  peace^  but  to  be  guilty  of  mar* 
der.^  And  it  has  been  decided,  that  a  policeman,  who  may 
lay  his  hands  getitly  on  one  playing  music  in  a  publie 
street,  whereby  a  crowd  is  collected,  and  request  him  to  move 
along,  or  may  slightly  push  him,  if  necessary  to  give  effect 
to  the  request,  has  no  right  therefore  to  inflict  on  him  a 
blow,  and  knock  him  down.^  Still,  if  rioters  and  the  like 
stand  their  ground,  and  the  killing  of  them  becomes  oeees- 
sary  in  order  to  accomplish  the  object^  the  person  inflicting 
the  homicide  is  justifiable*^ 

§  576.  Seventhly.  Uikier  what  Circuinstanc€s  Bamidde 
may  be  lawfully  commiUed  in  apprehending  Persons  suspected 
of  Crime.  Here  we  must  repeat,  that  matters  concerning  the 
right  of  arrest  come  not  under  our  present  consideratioiL 
But,  generally,  when  one  refuses  to  submit  to  artest  after  he 
has  been  touched  by  the  officer,  or  endeavors  to  break  itway 
after  the  arrest  is  effected^^  he  may  be  lawfully  killed,  pio* 
vided  this  extreme  measure  is  necessairy.*  And,  in  cades  of 
felony,  the  killing  is  justifiable  before  an  actual  bnest  is 
made,  where,  in  no  other  way,  the  escaping  felon  can  be 


HI    ^    II  <p-.AA^— ^Jifc»«  ^  *    ■     *^— dhJ.»-p^fc^».»lA. 


*  Common  wealth  v.  Johnston,  5  Grat  660.  And  see  Conner  v.  Hie  State, 
4  Terg.  187. 

'  Bex  V.  HagsQ,  S  Car.  h  P.  167.  And  SM  B^«  0.  Joiiefl,  9  Caih  ft 
P.  258. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  81,  §  14 ;  post,  §  577  et  seq. 

*  As  to  what  constitutes  an  arrest,  see  Jones  v.  Jones,  18  Ired.  448;  ante, 

^  1  Hale  P.  C.  481, 494-496 ;  1  Hawk.  P.  C.  Curw^Ed.  p.  81, 82.  Mr.  But- 
sell  nys :  **  In  all  cases,  whether  cItU  or  criminal,  where  persons  having 
authority  to  airest  or  imprison,  and  using  the  proper  means  for  thftt  porpow^ 
are  resbted  in  so  doing,  they  may  repel  force  with  force,  and  need  noH  ^vs 
back ;  and,  if  the  party  making  resistance  is  unaToidably  killed  in  the  stnigf- 
gle,  this  homicide  is  justifiable."  1  Buss.  Crimes,  Grea.  Ed.  665.  See  ikMl 
p.  666,  667.  And  see  The  State  v,  Anderson,  1  Hill  S.  C.  827;  Beg.r* 
Dadson,  3  Den«  C.  C.  85,  Temp.  &  M.  885, 14  Jor.  1051, 1  Eng.  L.  At  £q. 
566,  commented  on  YoL  L  §  819 ;  The  State  v.  Boane,  2  Der*  58. 
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takeD.^     Gkibbett  has  stated  the  law,  with  apparent  correct- 
ness, as  follows :  *  —  * 

§  577.  ^  In  cases  of  felony,  if  the  felon  fly  from  justice,  or  if 
a  dangerous  woand  be  given,  it  is  the  duty  of  every  man  to 
use  his  best  endeavors  for  preventing  an  escape ;  and  if,  in 
the  pursuit,  the  felon  be  killed,  where  he  cannot  be  other^|i8e 
overtaken,  the  homicide  is  justifiable;  and  the  same  rule 
holds  if  the  felon,  after  being  legally  anested,  break  away 
and  escape.  But  if  he  may  be  taken  in  any  case  without 
such  severity,  it  is  at  leasjt  manslaughter  in  him  who  kills 
him ;  and  the  jury  ought  to  inquire  whether  it  were  done  of 
necessity  or  nof  * 

^  578.  ^  The  justification  of  homicide  happening  in  the 
arrest  of  persons  charged  with  misdemeanors,  or  breaches  of 
the  peace,  is  subject  to  a  different  rule  from  that  which  we 
have  been  laying  down  in  respect  to  cases  of  felony ;  for, 
generally  speaking,  in  misdemeanors  it  will  be  murder  to  kill 
the  party  accused,  for  flying  from  the  arrest,  though  he  can- 
not  otherwise  be  overtaken,  and  though  there  be  a  warrant  to 
apprehend  him ;  but,  under  circumstances,  it  may  amount 
only  to  manslaughter,  if  it  appear  that  death  was  not  in-« 
tended.^  In  some  instances,  however,  of  flight  in  cases  of 
flagrant  misdemeanors,  such  as  that  of  a  dangerous  wound 
given,  the  killing  may  be  justified,  if  the  party  cannot  be 


^  1  Hale  P.  C.  4S1.  Hawkiiu  njn:  "If  a  person,  having  actually  com- 
mitted a  felony,  will  not  suffer  himself  to  be  arrested,  but  stand  on  his  own 
defence  or  fly,  so  that  he  cannot  possibly  be  apprehended  alive  by  those 
who  pursae  him,  whether  private  persons  or  public  officers,  with  or  without 
a  warrant  from  a  magistrate,  he  may  be  lawfully  shun  by  them."  1  Hawk. 
P.  C.  Cnrw.Ed.  p.  81,  §  11.  And  an  officer  may  kill  an  innocent  person. 
who  will  not  give  himself  up  on  a  warrant  for  felony.  lb.  §  12  f  1  Bass. 
Crimes,  Grea.  Ed.  666. 

•  1  Gab.  Crim.  Law,  482,  484-487. 
'  *  1  East  P.  C.  298 ;  1  Gab.  Crim.  Law,  482. 

«  1  Hale  P.  C.  481 ;  Foster,  271. 

vol.il  32  [873^1 


§  580  SPECIFIC  OFFEKCES.  [bOOE  VIL 

otherwise  overtaken ;  but  this  is  founded  upon  a  presumption 
that  the  offence  may  turn  out  to  be  a  felony."  ^ 

§  679.  "  But  in  misdemeanors  and  breaches  of  the  peace, 
as  well  as  in  cases  of  felony,  if  the  officer  meet  wjth  resist- 
ance, and  the  offender  is  killed  in  the  struggle,  the  killing  ^1 
be  justified.^  ....  Jailers  and  their  officers  are  under  the 
same  special  protection  that  other  ministers  of  justice  are; 
and,  therefore,  if,  in  the  necessary  discharge  of  their  duty, 
they  meet  with  resistance,  whether  from  prisoners  in  civil  or 
criminal  suits,  or  others  in  behalf  of  such  prisoners,  they  are 
not  obliged  to  retreat  so  far  as  they  can  with  safety;  but 
may  freely,  and  without  retreating,  repel  force  by  force.  And 
if  the  party  so  resisting  happens  to  be  killed,  this,  on  the  part 
of  the  jailer  or  his  officer,  or  any  person  coming  in  aid  of 
him,  will  be  justifiable  homicide.^  Bat  an  assault  upon  a 
jailer  which  would  warrant  him  (apart  from  any  personal 
danger)  in  killing  a  prisoner,  must,  it  should  seem,  be  such 
from  whence  he  might  reasonably  apprehend  that  an  escape 
was  intended,  which  he  could  not  otherwise  prevent;  for 
jailers,  like  other  ministers  of  justice,  are  bound  not  to 
exceed  the  necessity  of  the  case  in  the  execution  of  their 
offices ;  and,  accordingly,  the  law  upon  this  subject,  as  laid 
down  by  Sergeant  Hawkins,  is,  that  if  a  criminal,  endeavor' 
ing  to  break  the  jail,  assaults  the  jailer,  the  latter  may  law- 
ftdly  kill  him  in  the  affray."* 

§  580.  "  As  to  arrests  in  civil  suits,  if  the  party  against 
whom  the  process  has  issued  fly  from  the  officer,  and  be 
killed  by  him  in  the  pursuit,  this,  according  to  Lord  Hale,  is 
murder ;  there  being  no  assault  or  rescue  which  would  make 


^  1  Eastf  P.  C.  802, 1  Gab.  Crim.  Law,  484. 

*  3  Hale  P.  C.  117 ;  1  East  P.  C.  802,  808 ;  1  Gab.  Crim.  Law,  484. 
"  Fogter,  821. 

♦  1  Hawk.  P.  C.  Curw.  Ed.  p.  81,  §  18 ;  1  Hale  P.  C.  496 ;  1  Ewt  P.  C 
881 ;  1  Gab.  Crim.  Law,  485. 
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it  a  case  of  homicide  $e  defendendo :  but  it  rather  seems  that 
Lord  Hale  intended  only  to  speak  of  the  officer's  intention- 
ally killing  the  defendant  in  his  flight :  and  Mr.  Justice  Fos- 
ter says,  it  ^ill  be  murder  or  manslaughter  as  circumstances 
may  vary  the  case ;  for  if  the  officer,  in  the  heat  of  the  pur- 
suit, and  merely  in  order  to  overtake  the  defendant,  should 
trip  up  his  heels,  or  give  him  a  stroke  with  an  ordinary 
cudgel,  or  other  weapon  not  likely  to  kill,  and  death  should 
unhappily  ensue,  this  will  not  amount  to  more  than  man- 
slaughter; the  blood  being  heated  in  the  pursuit,  and  no 
signal  mischief  intended ;  though,  if  he  should  make  use  of  a 
deadly  weapon,  it  will  amount  to  murder.^  The  case  of  a 
defendant  flying  after  an  arrest  actually  made,  or  out  of  cus- 
tody in  execution  for  debt,  seems  to  be  governed  by  the  same 
rules  as  where  the  party  flies  to  avoid  an  arrest ;  but,  cer- 
tainly, notwithstanding  the  case  reported  by  RoUe  to  the 
contrary,  if  resistance  be  made,  the  person  having  authority 
to  arrest  or  retake  may  repel  force  with  force,  and  need  not 
give  back ;  and,  if  death  unavoidably  ensue  in  the  struggle, 
he  will  be  justified."  ^ 

§  581.  Eighthly.  Under  what  Circumstances  Men  may  assist 
one  another  in  the  Defences  mentioned  above.  The  general 
doctrine  here  is,  that  whatever  one  may  do  for  himself  he 
may  do  for  another.  The  common  case,  indeed,  is  where 
a  father,  don,  brother,  husband,  servant,  or  the  like,  protects 
by  the  stronger  arm  the  feebler.^  But  a  guest  in  a  house 
may  defend  the  house  ;^  or  the  occupant  may  assemble  his 
neighbors  for  its  defence  ;^  and,  on  the  whole,  though  distinc- 
tions have  been  taken  and  doubts  expressed,  the  better  view 


^  1  Hale  P.  C^  48t ;  Foster,  271. 

M  Hale  P.  C.  494 ;  Caifield's  ease,  1  BolL  189 ;  1  East  P.  C.  807 ;  1  Gab. 
Crim.  Law,  486,  487. 

*  United  States  v.  Wiltberger,  8  Wash.  C.  C.  515 ;  Rex  v.  Boarne,  5  Car. 
&P.  120. 

*  Curtis  r.  Hubbard,  4  Hill,  N.  Y.  437 ;  Cooper's  case,  Cra  Car.  544. 

*  Semayne's  case,  5  Co.  91 ;  ante,  {  569,  note. 
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clearly  is,  that  one  may  do  for  another  whatever  the  other 
may  do  for  himself.^  But  there  may  be  cases  in  which  com- 
binations for  defence  will  be  unlawful  on  other  grounds ;  as 
amounting  to  breaches  of  the  peace,  or  the  like. 

§  582.  Ninthly.  Whether  any  other  Defences  of  Person  or 
Properly  or  Friends  may  he  permUted.  This  question  does 
not  admit  of  any  positive  solution ;  but  it  is  mentioned  heie 
for  the  purpose  of  suggesting  to  younger  practitioners,  what 
is  known  to  older  oijes,  that  the  decided  cases  do  not  always 
stand  at  the  outer  limits  of  the  law.  What  we  have  said  thus 
far  presents  the  limits  on  the  adjudications  hitherto  made. 

§  583.  Tenthly.  Applications  to  this  Subject  of  the  Doc* 
trines  concerning^  Ijgnorance  of  Fact  and  of  Law.  The  doc- 
trines discussed  in  our  former  volume,  concerning  ignorance 
of  law  and  fact,^  find  their  most  frequent  application  to  cases 
of  homicide.  And  the  principle,  which  is  clefirly  established 
in  reason,  is  sufficiently  so  in  authority,  that,  notwithstand- 
ing some  decisions  apparentiy  adverse,  whenever  a  man  exer- 
cises his  right  of  self-defence,  he  must  be  understood  to  act 
on  facts  as  they  appear  to  him.^  And  if,  without  fiinlt  or 
carelessness,  he  is  misled  concerning  them,  and  defends  him- 
self correctly  according  to  what  he  supposes  the  facts  to  be, 
he  is  justifiable ;  though  they  are  in  truth  otherwise,  and  be 
has  really  no  occasion  for  the  extreme  measure.^ 


1  1  East  P.  C.  289,  292,  298 ;  Rex  v.  Adey,  1  Leach,  4th  ed.  206, 1  East 
P.  C.  829 ;  Commonwealth  v.  Drew,  4  Mass.  891 ;  Rex  v.  Tocrfey,  11  Mod. 
242. 

«  Vol.  I.  §  238-248. 

•  Vol.  I.  §  242. 

«  Vol.  I.  §  248 ;  The  State  v.  Batherford,  1  Hawks,  457 ;  The  State  ^ 
Scott,  4  Ired.  409 ;  United  States  v.  Wiltbei*ger,  8  Wash.  C.  C.  515 ;  Shoitef 
t«.  People,  2  Comst.  198;  People  v.  Shorter,  4  Barb.  460;  OliTerv.  Hit 
State,  17  Ala.  587 ;  Carroll  v.  The  State,  28  Ala.  28 ;  People  v.  SolliTan,  9 
Seld.  396 ;  Monroe  v.  The  State,  5  Ga.  85.  See  Grainger  t?.  The  State,  5 
Yerg.  459 ;  The  State  v.  Clements,  32  Maine,  279 ;  The  State  v.  Hanii,  1 
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HI.    Of  the  Circumstances  in  which  the  Taking  of  Life  is  not 

Felonious. 

§  584.  The  circumstances  here  meant  are  not  the  same 
which  were  discussed  under  our  last  sub-title ;  but  they  are 
those  wbereio  officers  of  justice  and  other  persons  are  per- 
mitted or  required  to  extinguish  life,  for  some  purpose  besides 
self-defence.  And  there  is  no  need  for  any  extended  discus- 
sion here ;  these  circumstances  appearing  sufficiently  in  these 
volumes,  in  connection  with  other  elucidations  of  the  law  of 
crime.  When  an  officer  or  private  person  is  legally  author- 
ized to  take  a  part  in  the  execution  of  those  laws  of  man 
whereby  a  fellow-being  is  sent  to  Grod  for  justice,  he  does  but 


Jones,  N.  C.  190;  2  East  P.  C.  278;  People  v.  Austin,  1  Parker,  154. 
Parsons,  C  J.,  in  the  Maasachosetts  court,  once  stated  the  doctrine  thus : 
'*  If  the  party  killing  had  reasonable  grounds  for  believing  that  the  person 
slain  had  a  felonious  design  against  him,  and  under  that  supposition  kill 
him;  although  it  should  afterwards  appear  that  there  was  no  such  design, 
ti  will  not  be  murder ;  but  it  will  be  either  manslaughter  or  excusable  homi- 
cide, according  to  the  degree  of  caution  used,  and  the  probable  grounds  of 
such  belie£"  Charge  to  the  grand  jury*  in  Selfridge's  case,  Whart  Horn* 
417,  41 S,  Lloyd's  Report  of  the  case,  p.  7.  In  this  case,  Parker,  J.,  charg- 
ing the  petit  jury,  laid  down  the  doctrine  of  our  text,  and  enforced  it  by 
observations  from  which  the  following  are  extracted :  "  A.,  in  the  peaceable 
pursuit  of  his  affairs,  sees  B.  rushing  rapidly  towards  him,  with  an  out- 
stretched arm  and  a  pistol  in  his  hand,  and  using  violent  menaces  against  his 
1^  as  he  advances.  Having  approached  near  enough,  in  the  same  attitude ; 
A.,  who  has  a  club  in  his  hand,  strikes  B.  over  the  head  before,  or  at  the 
instant,  the  pnstol  is  discharged ;  and  of  the  wound  B.  dies.  It  turns  out 
^t  the  pistql  was  loaded  with  powder  only,  and  that  the  real  design  of  B. 
was  only  to  terrify  A.  Will  any  reasonabft  man  say,  that  A.  is  more  crim- 
inal than  he  would  have  been  if  there  had  been  a  bullet  in  the  pistol?' 
Those  who  hold  such  doctrine  must  require,  that  a  man  so  attacked  must, 
before  he  strike  the  assailant,  stop  and  ascertain  how  the  pistol  is  loaded,  ^ 
a.  doctrine  which  would  entirely  take  away  the  essential  right  of  self-defence. 
And  when  it  is  considered,  that  the  jury  who  tiy  the  cause,  and  not  the 
party  killilig,  are  to  judge  of  the  reasonable  grounds  of  his  apprehension, 
no  danger  can  be  supposed  to  flow  from  this  principle."  Lloyd's  Rep.  p.  160. 
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discharge  a  high  and  important  duty,  yet  one  never  to  be 
sought.^ 


IV.    0/  the  Act  and  Circumstances  of  Killing  necessary  to 

constitute  a  Felonious  Homicide. 

§  585.  Under  our  present  sub-title,  we  shall  not  attempt  a 
discussion  entirely  complete  of  the  question,  by  what  ineaDS 
the  guilt  of  murder  or  manslaughter  is  incurred;  becanse, 
although  this  is  the  appropriate  inquiry  here,  the  sixth  sub- 
title will  open  also  this  question  to  some  small  extent ;  and 
because  the  entire  matter  of  this  chapter  points,  as  will  be 
mentioned  by  and  by,  more  or  less  distinctly  in  the  same 
direction. 

§  586.  The  subject  before  us  is  of  so  much  importance, 
that  the  reader  will  pardon  the  writer  if  he  digresses  to  make 
a  few  general  suggestions,  introductory  to  a  consideration  of 
the  points  adjudged.  The  time  and  manner  of  committing 
the  offence  are  not  so  much  to  be  regarded  as  some  other 
things ;  because  the  law  deems  them  subordinate  merely  to 
the  ultimate  result,  which  is  the  taking,  prematurely,  of  a 
human  being  from  the  earth.  But  a  collateral  importance 
often  attaches  to  the  time,  the  place,  and  the  method ;  yet 
considerations  concerning  them  pertain  rather  to  the  question 
of  evidence  than  of  law.  And,  as  to  them,  many  incidents 
claim  attention:  such  as  the  circumstances  attending  the 
blow ;  the  condition  of  the  physical  system  of  the  person  on 
whom  it  is  inflicted;  the  method  of  dressing  the  wound; 
the  skill  of  the  attendants  on  the  person  wounded ;  the  state 
of  mind  of  the  accused,  both  before  and  at  the  time  of  th^ 
homicide ;  the  fact  of  its  being  done  in  secret,  or  openly;  and, 
indeed,  innumerable  circumstances  developed  in  each  partic- 
ular case. 

^  See  on  this  sabject,  Foster,  267 ;  1  Hale  P.  C.  496-502;  1  Hawk.  P.  C 
Curw.  £d.  p.  80,  §  4  et  aeq. ;  ante,  §  640. 
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§  587.  Another  preliminary  consideration  is,  that,  under  all 
our  sub-heads,  we  are  obliged  to  treat,  more  or  less,  of  mat- 
ters which  severally  seem  to  require  a  place  in  a  different 
connection.  This  results  from  the  complication  of  circum- 
stances which  attend  each  instance  of  felonious  homicide* 
The  instrument  of  death,  for  example,  is  not  the  only  thing 
to  be  regarded  in  examining  a  transaction  of  this  nature ;  nor 
is  the  time  of  its  employment;  nor  are  the  expressions  of 
mind  with  which  its  use  was  accompanied ;  nor  the  persons 
surrounding ;  nor  is  the  fact,  which  most  frequently  exists,  of 
there  being  no  individual  present ;  nor  the  subsequent  con- 
duct of  the  accused  ;  nor  are  the  expositions  of  the  tribunals 
eonoeming  any  one  of  the  ingredients  of  an  offence  of  felo- 
nious homicide ;  nor  are  any  one,  or  two,  or  three  of  these 
things  alone,  to  be  deemed  the  criterion  by  which  the  trans- 
action is  to  be  estimated ;  but  all  these,  and  many  other  things, 
are  to  be  viewed  in  combination. 

§  588.  The  result  is,  that  no  one  can  properly  understand 
any  particular  point  of  an  intricate  nature,  which  may  be 
presented  concerning  this  question  of  felonious  homicide,  un- 
til he  has  gained  a  general,  and  indeed  a  somewhat  minute, 
view  also  of  the  entire  field.  Let  us,  however,  endeavor  to 
acquire  a  knowledge  of  the  parts,  that  we  may  then  be  the 
better  prepared  for  the  more  enlarged  comprehension  of  the 
whole,  which  will  constitute  the  matter  of  inquiry  in  subse- 
quent divisions  of  this  chapter. 

^  589.  We  may  separate  what  lies  before  us  under  the 
present  sub-title,  as  follows :  First,  The  different  degrees  of 
homicide ;  Secondly,  The  kinds  of  force  employed  for  tak- 
ing life;  Thirdly,  The  kinds  pf  force  permissible  to  be 
used ;  Fourthly,  The  kinds  of  force  not  permissible ;  Fifthly, 
The  kinds  of  force,  the  use  whereof  subjects  to  the  charge 
of  felonious  homicide,  if  death  ensues ;  Sixthly,  What  de- 
gree of  duty  renders  one  responsible  for  death  in  cases 
of  neglect ;   Seventhly,  The  relations  of  life  out  of  which 
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felonious  homicide  sometimes  grows,  as  a  consequence  of 
the  relationship ;  Eighthly,  The  general  doctrine. 

§  690.  First  The  different  Degrees  of  Homicide.  The 
common  law  of  England  made  several  degrees  of  homicide ; 
but  in  this  country  we  have  only  such  as  is  felonious,  and 
such  as  is  not  felonious.  Felonious  homicide  is  here  divided, 
as  in  England,  into  murder  and  manslaughter;  together  with, 
in  some  of  the  States,  such  statutory  subdivisions  as  will  be 
explained  in  the  proper  place.  Homicides  not  felonious  are 
not  in  this  country  separated  into  justifiable,  excusable,  and 
the  like,  as  they  are  under  the  English  common  law;  and 
therefore  the  learning  of  the  books  on  this  point  is  nearly 
useless  with  us.  If  an  act  of  killing  amounts  to  either  mnr* 
der  or  manslaughter,  the  party  is  holden  for  it,  the  same  as  in 
England.^  If,  on  the  other  hand,  it  is  less  than  manslaughter, 
he  is  acquitted;  and  none  of  the  common  law  forfeitures 
follow.^ 

§  591.  The  attention  of  the  legal  inquirer  is  so  often  di- 
rected to  the  old  common  law  divisions  of  homicide  not  felo- 
nious, that  he  may  find  it  convenient  to  know  them.  Black- 
stone  says :  '^  Homicide  is  of  three  kinds :  jusHfiabUy  ezcusch 
blej  and  felonious.  The  first  has  no  share  of  guilt  at  all ;  the 
second,  very  little ;  but  the  third  is  the  highest  crime  against 
the  law  of  nature  that  man  is  capable  of  committing."  And 
he  divides  justifiablb  homicide  as  follows :  "  1.  Such  as  is 
owing  to  some  unavoidable  necessity^  without  any  will,  in- 
tention, or  desire,  and  without  any  inadvertence  or  negli- 
gence, in  the  party  killing ;  and  therefore  without  any  shadow 
of  blame.  As,  for  instance,  by  virtue  of  such  an  office  as 
obliges  one,  in  the  execution  of  public  justice,  to  put  a  male- 
factor to  death,  who  had  forfeited  his  life  by  the  laws  and 
verdict  of  his  country But  the  law  must  require  it, 


»  And  see  Vol  L  §  272,  800,  801,  408. 
'  See  Yol.  L  §  640-648 ;  post,  §  594. 
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otherwise  it  is  not  justifiable ;  therefore,  wantonly  to  kill  the 
greatest  of  malefactors,  a  felon  or  a  traitor,  attainted  or  out- 
lawed, deliberately,  uncompelled,  and  extrajudicially,  is  mur* 
der.^  .  •  •  •  2.  Homicide  ccfmmitted  for  the  advancement  of 
pubUc  justicer^  ^  in  cases  where  the  act  is  not  commanded,  but 
permitted.  And  here  he  mentions,  by  way  of  illustration, 
such  homicides  as  we  have  already  spoken  of,  committed  in 
the  prevention  of  a  felony  ;^  in  the  arrest  of  persons  guilty,  or 
accused,  of  crime  ;^  in  preventing  escapes,  or  retaking  the 
criminal;^  in  the  suppression  of  breaches  of  the  peace.« 

§  592.  ExcuBABLB  homicide  he  divides  as  follows :  *'  1.  Hom- 
icide per  iitfortunium  or  misadventurey  where  a  man,  doing  a 
lawful  act,  without  any  intention  of  hurt,  unfortunately  kills 
another ;  as  where  a  man  is  at  work  with  a  hatchet,  and  the 
head  thereof  flies  oii^  and  kills  a  stander-by ;  or  where  a  per* 
son  qualified  to  keep  a  gun,  is  shooting  at  a  mark,  and 
undesignedly  kills  a  man;  for  the  act  is  lawful,  and  the 
efiect  is  merely  accidental.  So  where  a  parent  is  moderately 
correcting  his  child,  a  master  his  apprentice  or  scholar,  or 
an  officer'' punishing  a  criminal  [of  course,  this  must  hap- 
pen where  the  officer  has  this  right,  as  probably  no  officer  in 
this  country  has,  except  keepers  of  prisons  and  the  like], 
and  happens  to  occasion  his  death,  it  is  only  misadventure ; 
for  the  act  of  correction  is  lawful ;  but  if  he  exceeds  the 
bounds  of  moderation,  either  in  the  manner,  the  instrument, 
or  the  quantity  of  punishment^  and  death  ensues,  it  is  man- 
slaughter at  least,  and  in  some  cases  (according  to  the  cir« 
cnmstances)  murder ;  for  the  act  of  immoderate  correction  is 
unlawful A  tilt  or  tournament,  the  martial  diversion 


>  And  see  ante,  §  540,  684. 
«  4  Bl.  Com.  178,  179. 
'  Ante,  §  549. 

*  Ante,  §  576. 

*  Ante,  §  576-580. 

*  Ante,  §  573,  574,  576  et  seq. 
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of  our  ancestors,  was,  however,  an  unlawful  act ;  and  so  are 
boxing  and  sword-playing,  the  succeeding  amusement  of 
their  posterity ;  and  therefore  if  a  knight  in  the  former  case, 
or  a  gladiator  in  the  latter,  be  kilted,  such  killing  is  felony,  or 
manslaughter.  But  if  the  knight  command  or  permit  such 
diversion,  it  is  said  to  be  only  misadventure ;  for  then  the  act 
is  lawful  ....  Likewise  to  whip  another's  horse,  whereby 
he  runs  over  a  child  and  kills  him,  is  held  to  be  accidental  in 
the  rider,  for  he  had  done  nothing  unlawful;  but  man« 
slaughter  in  the  person  who  whipped  him,  for  the  act  was  a 
trespass,  and  at  best  a  piece  of  idleness,  of  inevitably  dan- 
gerous consequence.  And,  in  general,  if  death  ensues  in  con- 
sequence of  an  idle,  dangerous,  and  unlawful  sport,  as  shoot- 
ing or  casting  stones  in  a  town,  or  the  barbarous  diversion  of 
cock-throwing,  in  these  and  similar  cases,  the  slayer  is  guilty 
of  manslaughter,  and  not  misadventure  only,  for  these  are 
unlawful  acts.''  ^ 

§  593.  The  second  species  of  excusable  homicide,  mentioned 
by  Blackstone,  is  ^  homicide  in  self-defence,  or  se defendendoy' 
-T-  the  same  which  is  treated  of  under  our  second"  sub-title.' 
lie  says:  ^  The  self-defence  which  we  are  now  speaking  of, 
is  that  whereby  a  man  may  protect  himself  from  an  assault 
or  the  like,  in  the  course  of  a  sudden  broil  or  quarrel,  by  kill* 
ing  him  who  assaults  him.  And  this  is  what  the  law  ex- 
presses by  the  word  chance-medley?  or  (as  some  rather  choose 
to  write  it)  chcmd^medlepj  the  former  of  which  in  its  etymol* 
ogy  signifies  a  casual  affray,  the  latter  an  affray  in  the  heat  of 
blood  or  passion ;  both  of  them  of  pretty  much  the  same  im- 
port ;  but  the  former  is  in  common  speech  too  often  errone- 
ously applied  to  any  manner  of  homicide  or  misadventure; 
whereas  it  appears  by  the  statute  24  Hen.  8,  c  5,  and  our 


1  4  BL  Com.  182,  188. 
'  Ante,  §  548  et  seq. 

*  See,  for  yarious  iriews  of  chanee-medley,  Foster,  258.    And  see  8  Ixnt 
57;  1  Hale  P.  C.  471  et  seq. 
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ancient  books,  that  it  is  properly  applied  to  snob  killing  as 
happens  in  self-defence  upon  a  sudden  rencounter."  ^ 

§  594.  The  two  species  of  excusable  homicide  appear, 
however,  to  stand  on  the  same  ground  together,  as  concerns 
the  only  material  thing  which  distinguishes  excusable  from 
justifiable  homicide,  in  the  ancient  law  of  England.  The 
excusable  was  subject  to  punishment,  as  explained  by  Black- 
stone  in  the  following  words :  "  The  penalty  inflicted  by  our 
laws  is  said  by  Sir  Edward  Coke  to  have  been  anciently  no 
less  than  death ;  which,  however,  is  with  reason  denied  by 
later  and  more  accurate  writers.  It  seems  rather  to  have  con- 
sisted in  a  forfeiture,  some  say  of  all  the  goods  and  chattels, 
others  of  only  part  of  them,  by  way  of  fine  or  weregild; 
which  was  probably  disposed  of,  as  in  France,  in  pios  iisusy 
according  to  the  humane  superstition  of  the  times,  for  the 
benefit  of  his  soul  who  was  thus  suddenly  sent  to  his  account, 
with  all  his  imperfections  on  his  head.  But  that  reason  hav- 
ing long  ceased,  and  the  penalty  (especially  if  a  total  for- 
feiture) growing  more  severe  than  was  intended,  in  propor- 
tion as  personal  property  has  become  more  considerable,  the 
delinquent  has  now,  and  has  had,  as  early  as  our  records  will 
teach,  a  pardon  and  writ  of  restitution  of  his  goods  as  a  mat- 
ter of  course  and  right,  only  paying  for  suing  out  the  same. 
And,  indeed,  to  prevent  this  expense,  in  cases  where  the 
death  has  notoriously  happened  by  misadventure  or  in  self- 
defence,  the  judges  will  usually  permit  (if  not  direct)  a  gen- 
eral verdict  of  acquittal."  ^  Since  Blackstone  wrote,  the  law 
of  England  has  quite  done  away  with  this  forfeiture,  if  in- 
deed it  was  not,  as  he  says,  practically  abrogated  before. 
And,  as  we  have  already  in  substance  observed,  there  is  no 
remnant  of  this  ancient  exhibition  of  a  barbarous  superstition 
clinging  to  the  jurisprudence  of  this  country. 

§  595.  Secondly.   ITie  Kinds  of  Force  limployedfor  Taking 

>  4  Bl.  Com.  18S,  184. 

*  4  BL  Com.  188.    And  Bee  Foster,  279  et  geq. ;  8  Inst  57. 
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Life.  Under  a  subsequent  subdivision,*  we  shall  consider  the 
question,  that,  however  many  causes  may  have  operated  con- 
currently to  extinguish  life,  he  who  has  contributed,  in  such 
^  a  degree  as  the  law  can  notice,  to  the  production  of  the 
result,  is  guilty,  if  the'  homicide  is  one  of  guilt,  to  the  same 
extent  as  if  his  sole  volition  had  done  the  whole.  Now  this  is 
one  of  the  principles  which  determine  what  kinds  of  force  the 
law  recognizes  as  the  cause  of  extinguishing  the  life.  And 
it  shows,  that  whenever  the  volition,  of  whatever  kind,  put 
forth  by  one  man,  results  in  the  death  of  another  man, 
the  former  is  to  be  charged  with  having  committed  the  homi- 
cide. And  it  is  immaterial  whether  the  action  be  of  the 
mind  or  the  body;*  whether  it  operated  solely  or  concur- 
rently with  other  things;'  whether  it  was  consented  to  by 
the  person  on  whom  it  operated;*  whether  it  was  a  blow,* 
or  a  drug,®  or  an  instrument  or  other  thing  used  to  procure 
abortion,'^  or  a  command  addressed  to  an  inferior  under  obli- 
gation to  obey,®  or  an  unlawful  confinement,^  or  a  leaving  of 
a  dependent  person  in  a  place  of  exposure,^®  or  a  ball  dis- 
charged from  a  gun;**  whether  it  was  accompanied  with 
the  acts  of  other  persons  concurring  in  the  transaction,  or 
operating  alone;**  or  was  of  any  other  nature.*®    How  a 


^  Post,  §  653,  654. 
r  •  See,  on  this  point,  Vol.  I.  §  415-417 ;  Reg.  v.  Pitts,  Car.  &  M.  284 ;  1 
East  P.  C.  225 ;  8  Greenl.  Et.  §  142. 

>  See  Vol.  I.  §  249,  264 ;  post,  §  65S,  654. 

*  Vol.  I.  §  841-845 ;  Commonwealth  v.  Parker,  9  Met  263,  265. 

'  Shorter  t;.  People,  2  Comst  193 ;  Gray's  case,  J.  Kel.  64,  133;  Keat^i 
case,  Skin.  666. 

*  Bex  V.  Martin,  3  Car.  &  P.  211 ;  Gore's  case,  9  Co.  81  a;  Ann  v.  The 
State,  11  Humph.  159. 

^  Commonwealth  v.  Keeper  of  the  Prison,  2  Ashm.  227 ;  Reg.  v.  Weal,  S 
Car.  &  R.  784 ;  Commonwealth  v.  Parker,  9  Met  263,  265 ;  post,  $598, 624. 
'  Vol.  L  §  416 ;  United  States  v.  {"reeman,  4  Mason,  505. 

*  Reg.  V.  Marriott,  8  c!ar.  &  P.  425. 
^  BeaVs  case,  1  Leon.  327. 

"  The  State  v  Sisson,  3  Brev.  58. 

"  Vol.  L  §  264. 

"  And  see  Sir  John  Chichester^s  case,  Alleyn,  12. 
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&]8e  chnrge  of  a  crime  punishable  -with  death,  supported 
by  a  false  oath,  is  to  be  regarded,  was  considered  in  our 
former  volume.^ 

§  596.  Thirdly.  The  Kinds  of  Force  permitted  to  be  used. 
We  are  here  reminded  of  the  discussion,  under  our  second 
sub-title,  in  which  we  saw,  that  in  making  lawful  defence  no 
otiier  or  greater  force  can  be  legally  employed,  than  is  neces- 
sary to  effeet  the  object  which  the  law  permits.^  And  per- 
haps this  one  suggestion  will  open  to  the  reader's  mind  the 
entire  doctrine  on  the  preseut  point  A  parent  is  authorized 
to  inflict  correction  on  his  child,  but  never  death ;  and,  there- 
fore, he  must  not  employ  a  force  calculated  to  produce 
death.^  Bat  this  will  sufficiently  appear  in  subsequent  sec- 
tions.^ 

§  597.  Fourthly.  I%e  Kinds  of  Force  not  permitted  to  be 
uaed.  On  this  point,  there  is  need  only  for  a  single  sugges- 
tion. It  is  this:  if' the  force  be  such  that  in  no  emergency 
it  can  possibly  become  lawful  to  employ  it,  the  use  of  it  by 
way  of  threat  must  be  nolawful,  —  an  unlawful  attempt 
For  example,  as  no  man  has  a  right  to  defend  his  property,^ 
not  speaking  here  of  his  castle,^  by  destroying  the  life  of  a 
human  being,  any  exhibition  in  such  a  defence  of  loaded  fire- 
arms, with  the  intent  to  explode  tbem  if  the  emergeney 
should  arise,  would  be  an  indictable  attempt  to  commit  a 
felonious  homicide ;  in  a  Hhse  where  the  party,  making  the 
aggression  on  the  property,  was  thereby  frightened  away. 
This  point,  however,  is  merely  presented  as  a  suggestion  to 


»  Vol.  I  §417. 

*  Ante,  $  544^8. 

'  Grey's  case,  J.  Eet  64.  The  same  principle  applies  to  other  persons 
standing  in  loco  parentis.  Grey's  case,  J.  KeL  64,  133;  Keafs  case,  Skin. 
666. 

*  Po8t,§598,  604,  617. 

*  Ante,  §  556. 

*  Ante,  §  569. 

voL-n.  33  [385] 


§  598  SPECIFIC   OFFENCES.  [BOOK  VH. 

the  thoughtful  reader ;  it  not  being,  apparently,  either  sus- 
tained or  otherwise  by  adjudications. 

§  598.  Fifthly.  The  Kinds  of  Force  the  use  whereof  sub- 
jects to  the  Charge  of  Felonious  Homicide^  if  Death  ensues. 
The  doctrine  on  this  subject  may  be  stated  as  follows: 
whatever  force  a  man  unlawfully  employs,  whereby  the 
death  of  a  human  being  is  produced,  whether  that  death 
were  intended  or  not,  will  subject  to  the  charge  of  commit- 
ting a  felonious  homicide.^  And  this  proposition  has  a  doable 
application ;  —  in  the  first  place,  if  the  force  is  of  a  kind  not 
lawful  io  be  put  forth  under  the  circumstances,^  it  comes 
within  the  condemnation,  however  accidental  the  death  may 
be.  In  the  next  place,  however  lawful  the  force  is  in  kind, 
if  employed  to  an  extent  unlawful,  it  is  the  same  as  if  it 
were  unlawful  in  kind.  Therefore  a  full  discussion  of  this 
matter  would  reach  into  every  department  of  legal  science, 
and  exhaust  the  whole.  We  may  however  observe,  that 
firing  a  loaded  gun  into  a  travelled  way  ;^  or  a  ball  at  a  per- 
son, supposed  to  be  too  far  distant  to  be  reached  by  it;^  or 
discharging  loaded  firearms,  in  any  careless  manner,  for  the 
purpose  of  frightening  another  ;*  or  performing  an  operation 
meant  merely  to  procure  an  abortion;®  or  administering  a 
deleterious  drug;^  or  correcting,  with  an  improper  instru- 
ment, one  under  subjection  ;^  or  connecting  such  a  one  by  too 
severe  a  punishment;^  or  forcing  a  person  to  perform  any  act 


^  See  ante,  §  592. 

*  Ante,  §  596. 

■  PeopliB  V.  Fuller,  2  Parker,  16. 

*  Studstill  V,  The  State,  7  6a.  2. 

*  The  State  r.  Boane,  2  Dey.  58.  And  see  Pennflylvania  9.  Lewis,  Addi- 
ton,  279;  Errington's  case,  2  Lewin,  217  ;  Rex  r.  Si^ivan,  7  Car.  &P' 641; 
Bex  v.  Conner,  7  Car.  &  P.  4S8. 

*  See  cases  cited  ante,  §  595 ;  post,  §  624. 
^  Cases  cited  ante,  §  595. 

*  Grey's  case,  J.  KeL  64,  138 ;  Keaf  s  case,  Skin.  668  ;  ante,  §  596. 

*  Port,  §  604,  619-621. 
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daDgerous  to  life;^  or  doing  any  other  thing  not  warranted 
by  law,^  — is  such  a  wrongful  exhibition  of  elements  un- 
lawful, as  subjects  the  party  putting  them  in  motion  to  a 
charge  of  felonious  homicide,  if  death  follows,  though  unin- 
tended 

§  599.  Sixthly.  What  Degree  of  Duty  renders  one  Respon" 
sible  for  the  Deaths  in  Cases  of  Neglect fi  The  doctrine  on 
this  subject  is,  that  wherever  there  is  a  legal  duty,  and  death 
follows  by  reason  of  any  omission  to  discharge  it,  the  party 
omitting  is  guilty  of  a  felonious  homicide.^  But  if  the  duty 
is  only  a  moral  one,  and  the  dereliction  is  but  an  omission  to 
do,  in  distinction  from  an  actual  doing,  there  is  no  legal  re- 
sponsibility. Yet  there  is  the  same  responsibility  in  the  one 
case  as  in  the  other,  where  a  positive  act,  instead  of  a  mere 
omission,  la  the  cause  of  the  death.  The  last  distinction  is 
not  perhaps  mentioned  in  words  in  any  of  the  cases ;  but  it  is 
clearly  deducible  from  principle,  and  from  facts  and  conclu- 
sions already  in  the  books. 

§  600.  The  doctrines  of  the  last  section  are  illustrated  thus  : 
If  a  man  neglects  to  supply  his  legitimate  child  with  Suitable 
food  and  clothing,  or  suitably  to  provide  for  his  apprentice, 
whom  he  is  under  legal  duty  to  maintain,  and  the  child  or  ap- 
prentice dies  of  the  neglect,  he  is  guilty  of  a  felonious  homi- 
cide.^   But  his  wife,  if  she  does  the  same  thing,  even  toward 


*  Beg.  V.  Pitts,  Car.  &  M.  284 ;  United  States  v.  Freeman,  4  Mason,  505. 
And  see  Bex  v.  Marriott,  8  Car.  &  P.  425. 

*  Sir  John  Chichester's  case,  Aleyn,  12. 
»  See  Vol.  I.  §  280-237. 

*  YoL  L  §  230,  234,  235 ;  Beg.  v.  Hughes,  1  Dears  &  B.  248,  7  Cox  C.  C. 
301 ;  Beg.  V.  Lowe,  3  Car.  &  K.  123,  and  Mr.  Bennett's  note  in  1  Ben.  & 
H.  I.^d.  Cas.  49 ;  B^.  v.  Haines,  2  Car.  &  K.  368. 

*  Bex  V.  Squire,  1  Buss.  Crimes,  Grea.  £d.  490 ;  Beg.  v.  Crumpton,  Car. 
k  M.  597 ;  Bex  v.  Self,  1  Leach,  4th  ed.  137, 1  East  P.  C.  226.  See  Beg. 
V.  Waters,  Temp.  &  M.  57,  1  Den.  C.  C.  356,  13  Jur.  130, 18  Law  J.,  n.s., 
M.  C.  53;  Beg.  v.  Benshaw,  11  Jur.  615,  616;  Beg.  v.  Marriott,  8  Car.  & 
P.  425;  post,  §621. 
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her  own  offspring,  does  not  incur  this  gnilt ;  becanse  the  law 
casts  the  duty  of  maintenance  on  him  alone,  and  not  at  all 
on  her,  who  stands  in  this  respect  in  no  other  relation  to  him 
than  a  mere  servant^  If  one  has  his  idiot  brother  abiding  in 
his  house,  who,  by  his  neglect,  perishes  from  want,  this  is  not 
an  omission  which  casts  on  him  a  criminal  liability ;  because 
he  is  under  no  obligation  in  law  to  maintain  his  brother;  and 
"omission,  without  a  duty,  will  not  create  an  indictable 
offence."  * 

§  601.  But  in  the  case  of  the  wife,  there  seems,  on  grounds 
of  legal  reason,  no  difficulty  in  holding  her  liable,  when  she 
acts  voluntarily,  without  compulsion  from  her  bu»band,'  who 
is  also  liable.  For  if  she  is  present  aiding  and  abetting  him, 
she  becomes  thereby  a  principal  of  the  second  degree.* 

§  602.  In  an  English  nisi  prius  case,  the  doctrine  seemed 
to  be  received,  that  where  husband  and  wife  live  apart  by 
mutual  consent,  and  he  gives  her  a  fixed  allowance  for  her 
maintenance,  he  is  still  under  obligation  to  see  that,  in  case 
of  sickness,  she  (^oes  not  suffer.  If,  therefore,  she  does  suffer 
from  tHfe  want  of  shelter,  whereby  her  days  are  shortened,  he 
may  be  charged  criminally  with  her  death,  provided  he  has 
notice  of  her  condition^  and  thereupon  refuses  to  supply  her ; 
though,  primd  facie^  he  is  under  no  obligation  in  the  prem- 
ises.* 

§  603.  There  are  other  cases  from  which  light  on  our  pres- 
ent matter  may  be  drawn ;  but  they  will  be  considered  udder 
our  next  division,  as  follows :  — 

^  Rex  V.  Saunders,  7  Car.  &  P.  277 ;  Rex  p.  Squire,  1  Russ.  Crimes,  Grea. 
Ed.  19 ;  Reg.  v.  Edwards,  8  Car.  &  P.  611 ;  Vol.  I.  §  282. 

•  Rex  t7.  Smith,  2  Car.  &  P.  449.  This  was  not  a  case  of  murder,  but  it 
establishes  the  principle  stated  in  the  text    And  see  Vol.  I.  §  235. 

•  See  Vol.  I.  §  276  et  seq. 

•  Vol.  I.  §  456. 

•  Reg.  V.  Plummer,  1  Car.  &  K.  600 ;  post,  §  621.  See  Bishop  Mar.  & 
Div.  §  578.* 
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§  604.  Seventhly.  IJic  Relations  of  Life  otU  of  which  Fe- 
lonious Homicide  sometimes  grotos^  as  a  Consequence  of  the 
Relationship,  Under  our  last  division,^  we  saw  the  principle 
which  governs  the  relationships  of  parent  and  child,  master 
and  apprentice,  husband  and  wife,  in  respect  to  the  non-fea- 
sance of  the  one  in  neglecting  to  provide  for  the  other.  But 
in  respect  to  another  class  of  conduct,  Mr.  East  observes : 
"  Parents,  masters,  and  other  persons  having  authority  inforo 
domesticOj  may  give  reasonable  correction  to  those  under  their 
care ;  and,  if  death  ensue  from  such  correction,  it  will  be  no 
raore  than  accidental  death.  But  if  the  correction  exceed 
the  bounds  of  due  moderation,  either  in  the  measure  of  it.or^ 
in  the  instrument  made  use  of  for  that  purpose,  it  will  be 
either  murder  or  manslaughter,  accordfhg  to  the  circum- 
stances." 2  Where  a  father,  to  correct  his  son  for  theft,  having 
repeatedly  punished  him  ineffectually,  beat  him  so  severely 
with  a  rope  that  he  died,  he  was  adjudged  guilty  of  only  man- 
slanghter.^  But  where  a  master,  having  authority  to  chastise 
his  servant,  broke  the  skull  of  the  servant  with  an  iron  bar, 
he  was  held  to  have  committed  the  higher  form  of  felonious 
homicide,  called  murder.^  The  doctrine  has  been  laid  down, 
that  a  person  in  loco  parentis^  inflicting  punishment  on  a  child, 
and  compelling  it  thereby  to  work  an  unreasonable  number  of 
hours,  beyond  its  strength,  in  consequence  of  which  it  dies  of 
a  consumption  hastened  by  this  ill-treatment,  is  guilty  of  only 
manslaughter ;  though  the  punishment  was  cruel  and  exces- 
sive, accompanied  also  by  violent  and  threatening  language  ; 
if  be  believed  the  child  to  have  been  shamming  sickness,  and 
to  have  been  able  to  perform  all  whieh  was  demanded.^ 


\  Ante,  §  600-602. 

'  1  East  P.  C.  261.    8.  p.,  Foster,  262 ;  ante,  §  592. 

*  AnoDTinous,  1  East  P.  C.  261. 

*  Bex  p.  Grey,  J.  Kel.  64,  65.  See  also  Rex  9.  Conner,  7  Car.  &  P.  43S, 
for  a  case  in  which  a  mother,  angry  with  a  child,  threw  at  it  a  small  iron 
poker,  which  accidentally  hit  another  child  and  killed  it :  she  was  held  guilty 
of  manslaughter. 

*  Rex  V.  Cheeseman,  7  Car.  &  P.  455.  And  see  Reg.  v.  Walters,  Car.  k 
M.164.  t 
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§  605.  From  the  relationship  of  phpsician  and  paiiad, 
the  death  of  the  latter  not  unfrequently  arises.  On  this 
subject  the  doctrine  seems  to  have  been  held,  that  when* 
ever  one  undertakes  to  cure  another  of  disease,  or  under* 
takes  to  perform  a  surgical  operation,  he  renders  himself 
thereby  liable  to  the  criminal  law,  if  he  does  not  carry  wirJi 
him  to  this  duty  some  degree  of  skill,  though  what  degree 
may  not  be  clear ;  so  that,  if  the  patient  dies  through  bis 
ill  treatment,  he  is  indictable  for  manslaughter.^  On  the 
other  hand,  a  more  humane  doctrine  is  laid  down,  that,  since 
it  is  lawful  and  commendable  for  one  to  cure  another, 
if  he  undertakes  this  office  in  good  faith,  and  adopts  the 
treatment  he  deems  best,  he  is  not  liable  to  be  adjudged  a 
felon ;  though  the  treatment  should  be  erroneous,  and,  in  the 
eyes  of  those  who  assume  to  know  all  about  this  subject, 
which,  in  truth,  is  understood  by  no  mortal,  grossly  wrong ; 
and  though  he  is  a  person  called,  by  those  who  deem  them- 
selves wise,  grossly  ignorant  of  medicine  and  surgery.^  The 
former  doctrine  seems  to  be  the  English  one ;  and  so  th^e 
a  person,  whether  a  licensed  medical  practitioner  or  not, 
who  undertakes  to  deal  with  the  life  or  health  of  people, 
is  bound  to  have  competent  skill,  or  suffer  criminally  for 
the  defect^  Now  if  a  man  thinks  be  has  competent  skill, 
and  makes  no  misrepresentations  to  his  patients  concerning 


^  Rex  V.  Spiller,  5  Car.  &  P.  883;  Ferguson's  case,  1  Lewin,  181;  Rex 
V.  Senior,  1  Moody,  346;  Rex  v.  Webb,  1  Moody  &  R.  405,  2  Lewis, 
196;  Rex  v.  Spilling,  S  Moody  &  R.  107;  Rex  f».  Long,  4  Car.  &  P. 
898 ;  Rox  v.  Williamson,  8  Car.  &  P.  685.  In  Simpson's  case,  1  Lewm, 
172,  Bay  ley,  J.,  observed :  **  I  am  clear,  that  if  a  person,  not  having  a  medi- 
cal education,  and  in  a  place  where  persons  of  a  medical  education  might 
be  obtained,  takes  on  himself  to  administer  medicine  which  may  have  a  dan- 
gerous effect,  and  such  medicine  destroys  the  life  of  the  person  to  whom  it 
is  administered,  it  is  manslaughter.  The  party  may  not  mean  to  cause 
death ;  on  the  contrary,  he  may  mean  to  produce  beneficial  effects ;  but  he 
has  no  right  to  hazard  medicine  of  a  dangerous  tendency,  when  medical 
assistance  can  be  obtained.    If  he  does,  he  does  it  at  his  peril" 

'  Commonwealth  r.  Thompson,  6  Mass.  184  ;  Rice  v.  The  State,  8  JffissOb 
56L 

*  Rex  V.  Spiller,  5  Car.  &  P.  ^^3.  r. 
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the  amount  or  kind  of  medical  education  actually*  received 
by  himself,  he  seems  in  reason  to  stand  on  exactly  the  foun- 
dation occupied  by  every  person  who  honestly  undertakes 
medical  practice,  after  full  advantages,  so  far  as  concerns 
bis  state  of  mind ;  and  it  is  the  mind  to  which  we  look  in 
questions  of  legal  guilt^  Any  person  undertaking  a  cure, 
but  being  grossly  careless,  and  thus  producing  death,  is 
liable,  for  a  different  reason,  to  a  charge  of  manslaughter,^ 
whether  he  is  a  licensed  practitioner  or  not.^ 

§  606.  There  are  many  other  relations  in  life  out  of  which 
arise  duties,  the  neglect  wh^eof,  causing  death,  is  indictable 
as  a  felonious  homicide.  And,  indeed,  a  man  who  under- 
takes any  business  which  requires  care  and  caution,  commits 
this  offence,  when  death  is  produced  by  his  neglect  Thus 
where  an  iron  founder,  employed  to  make  some  cannon  for 
use  on  a  day  of  public  rejoicing,  having  furnished  one  piece 
which  burst  and  was  returned  to  him,  sent  it  back  in  so  im- 
perfect a  state  that  it  burst  a  second  time,  killing  three  men, 
be  was  held  to  be  guilty  of  manslaughter.^  This  duty  was 
assumed  by  contract,  yet  its  neglect,  causing  death,  properly 
rendered  him  liable  on  this  charge  of  manslaughter ;  though, 
generally,  a  breach  of  mere  contract  is  not  an  indictable 
offence.^  But  as  we  have  already  seen,®  there  must  be  a 
duty ;  and,  if  the  indictment  does  not  allege  a  duty,  the 
defendant  cannot  be  convictedJ 

§  607.  If  a  jailer  confines  his  prisoner  in  an  unwhole- 
some room,  and  neglects  to  give  him  necessaries  for  clean- 
liness, whereby  he  contracts  a  disease  of  which  he  dies,  this 

1  Vol.  L  §  227 ;  ante,  §  583,  and  note. 

*  See  the  cases  generally  cited  to  this  section. 

■  Rex  V.  Van  Batchell,  3  Car.  &  P.  629  ;  Rice  r.  The  State,  8  Misso.  561 ; 
Rex  V.  Long,  4  Car.  &  P.  423 ;  Rex  o.  Spiller,  6  Car.  &  P.  333. 

*  Rex  9.  Carr,  8  Car.  &  P.  163.    And  see  post,  §  629. 

*  Vol.  I.  §  430. 

*  Ante,  §  600. 

Reg.  p.  Barrett,  2  Car.  &  K.  343. 
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jailer  commits  thereby  the  crime  of  murder.^     His  neglect  is 
a  gross  violation  of  duty. 

§  608.  If  one  is  using  a  public  way,  whether  of  land  or 
water,  and,  by  carelessness  in  the  use,  destroys  unintention- 
ally, human  life,  he  is  guilty  of  a  felonious  homicide  ;2  for, 
although  he  was  under  no  contract,  yet  he  was  under  an  ob- 
ligation the  law  recognizes,  to  use  the  way  with  care.  There 
are,  indeed,  suggestions  in  the  books,  that  a  mere  non-fea^ 
sance  in  such  a  case  is  not  sufficient.^  But  reasons  have  been 
already  given  why  such  a  distinction  cfinnot  be  deemed  sound, 
in  cases  where  the  law  imposes  a  duty.^ 

§  609.  There  is,  however,  one  principle  pervading  all  these 
cases;  namely,  that  the  act  or  omission,  which  causes  the 
death,  be  sufficiently  near  the  death  itself.  .And  in  a  late 
English  case,  the  court  held,  that  trustees  appointed,  under  a 
local  act,  to  repair  roads,  with  power  to  contract  for  the  mak- 
ing of  the  repairs,  are  not  chargeable  with  manslaughter,  if, 
neglecting  to  contract,  a  road  becomes  out  of  repair,  and  a 
man  who  uses  it  is  therefore  accidentally  killed.  ^^  No  doubt,'' 
said  Lord  Campbell,  C.  J.,  '<  the  neglect  of  a  personal  dnt^) 
when  death  ensues  as  the  consequence  of  such  neglect,  ren- 
ders the  party  guilty  of  it  liable  to  an  indictment  for  man- 
slaughter ;  and  the  cases  which  have  been  cited  in  the  course 
of  the  argument,  and  which  establish  that  doctrine,  are  good 
law.  I  myself  tried  a  prisoner  for  not  taking  proper  care  in 
managing  the  shaft  of  a  mine.    He  intrusted  the  management 


>  Rex  V,  Haggins,  Stra.  882,  2  Ld.  EaTm.  1574;  Vol.!  §  256;  poet, 
§  622.    And  see  Castell  v.  Bambridge,  Stra.  854,  856. 

'  Reg.  V.  Taylor,  9  Car.  &  F.  672;  Rex  v.  Swindall,  2  Car.  &  K  2S0; 
United  States  v.  Warner,  4  McLean,  463 ;  United  States  v,  Collyer,  Wbait 
Horn.  483 ;  Rex  v.  Walker,  1  Car.  &  P.  320 ;  Rex  v.  Timmins,  7  Car.  &  F- 
499 ;  Rex  v.  Grout,  6  Car.  &  P.  629 ;  Rex  v.  Mastin,  6  Car.  &  P.  396. 

'  Rex  V.  Green,  7  Car.  &  P.  156.  And  see  Rex  p.  Allen,  7  Car.  &  F* 
158. 

*  Vol.  I.  §  235,  808 ;  ante,  §  599  and  authorities  .cited  in  the  note. 
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of  it  to  an  incompetent  person,  who  said  at  the  time  that  he 
was  incompetent.  The  prisoner  was  convicted;  and  I  did 
not  hesitate  to  inflict  a  severe  sentence.  But  bow  can  the 
principle  I  hare  stated  apply  to  the  present  case  ?  It  cannot 
be  said  that  the  trustees  are  guilty  of  felony  in  neglecting  to 
contract  Not  only  must  the  neglect,  to  make  the  party 
guilty^ of  it  liable  to  the  charge  of  felony,  be  personal,  but  the 
death  must  be  the  immediate  result  of  that  personal  neglects 
According  to  the  argument  here,  it  might  be  said,  that  where 
the  inhabitants  generally  are  bound  to  repair,  and  a  death 
is  caused  as  in  the  present  case,  all  the  inhabitants  are  in« 
dictable  for  manslaughter."  ^ 

§  610.  And  where  one,  having  the  charge  of  a  steam- 
engine/ stopped  it  and  went  away ;  but  another  came  and  set 
it  in  motion,  causing  a  person  to  be  killed ;  the  first  one  was 
held  not  to  be  guilty  of  manslaughter.^  A  ease  of  the  cap- 
tain and  pilot  of  a  steamboat,  in  England,  turned  possibly  on 
this  distinction ;  though  the  judges  seemed  not  to  put  it  on 
any  particular  ground.  The  fact  was,  that  the  steamer  had 
run  down  a  smack,  killing  a  person  on  board  the  latter.  The 
running  down  was  attributed,  by  the  prosecutor,  to  improper 
steerage  of  the  steamboat,  owing  to  there  being  no  man  at 
the  bow  on  look-out  The  proof  showed  a  look-out  to  have 
been  kept  there,"  when  the  boat  started  an  hour  before.  Ac- 
cording to  one  witness,  both  the  captain  and  pilot  were 
at  the  time  of  the  accident  on  the  bridge  between  the  pad- 
dle-boxes ;  according  to  another  witness,  the  pilot  alone  was 
there.  The  time  was  night,  dark  and  rainy:  the  steamer 
bad  lights,  but  the  smack  liad  not  An  acquittal  was  directed. 
Parke,  J.,  observed,  among  other  things,  that  the  question  in- 
volved was,  whether  there  was  "  gross  negligence."  ^ 


»  Reg.  V,  Pocock,  17  Q.  B.  84,  88,  24  Eng.  L.*  Eq.  190.  See  VoL  I. 
§  820-824. 

'  Hilton's  case,  2  Lewin,  214. 

»  Rex  V.  Allen,  7  Car.  &  P.  163.  See  Reg.  ».  Marriott,  8  Car.  &  P 
.425. 
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§.611.  Eighthly.  The  General  Doctrine.  In  closing  this 
branch  of  our  subject,  we  may  state  the  conclnsion  of  the 
whole  matter,  thus:  Whenever  a  man  commits  any  legal 
offence,  where  the  act  is  malum  in  se,  and  not  merely  mahm 
prohibitum;^  or  distinctly  violates  a  plain  duty,  imposed 
either  by  law  or  by  contract  ;2  or  does  an  injurious  act,  io 
mere  wanton  sport,^  —  if  death  follows  as  a  consequencf  not 
too  remote,  and  if  the  act  itself,  or  the  omission,  as  the  caee 
may  be,*  is  not  too  insignificant  for  the  law  to  notice,* — the 
party  so  causing  the  death  will  be  guilty  of  either  murder  or 
manslaughter,  according  to  the  circumstances  of  the  case. 
The  rules  to  determine  under  which  of  these  divisions  the 
offence  falls,  will  be  explained  in  our  sixth  sub-title. 

• 
V.    0/  the  Intent  necessary  in  a  Felonious  Homicide, 

§  612.  The  leading  doctrine  on  this  subject  is,  that  the  in- 
tent need  not  be  to  kill ;  ^  while,  yet,  the  law  neither  here  nor 
under  any  other  title  would  tolerate  a  conviction  of  an 
offender  for  crime,  unless  his  mind  were  criminal.^  Perhaps 
the  full  discussion  of  the  question  of  the  intent  necessary  to 
constitute  a  crime,  contained  in  our  previous  volume,^  will 
better  guide  the  reader  concerning  the  matter  of  homicide, 
than  any  thing  which  can  be  said  here. 

§  613.  In  the  former  volume  also,  was  considered  the  effect 
of  drunkenness,  in  cases  of  homicide;^  and,  indeed,  an  ex- 


*  Vol.  L  §  257. 

'  See  ante,  §  606.    Sir  John  Chichester^s  case,  Aleyn,  12. 

*  Pennsylvania  o.  Lewis,  Addison,  279 ;  Rex  v.  Sollivan,  7  Car.  &  F. 
641 ;  Errington's  case,  2  Lewin,  217 ;    The  State  v.  Roane,  2  Dey.  58. 

*  Ante,  §  599  et  seq.;  Reg.  o.  Packard,  Car.  k  M.  236 ;  Gore's  case,  9 
Co.  81  a. 

*  Vol.  I.  §  2S5,  259,  820-^24 ;  ante,  §  609. 

*  Vol.  I.  §  230,  232,  234,  235,  248,  255,  258,  259,  515  ;  post,  §  616. 
»  VoL  I.  §  227. 

*  Vol.  I.  S  226  et  seq. 

*  VoL  I.  §  298  et  seq. ;  People  r.  HammiU,  2  Parker,  223 ;  People  r.. 
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amination  of  that  volume  shows  the  whole  ground,  appropri- 
ate to  our  present  sub-title,  to  have  been  there  covered.  The 
reader  can  readily  separate  the  matter  which  concerns  the 
present  discussion,  from  what  concerns  other  titles  in  the 
criminal  law,  by  referring  to  the  index.  Yet  the  question 
of  intent  extends  with  such  uniform  sway  over  the  entire 
domain  of  crime,  that  its  working  in  regard  to  any  one 
offence  sheds  light  on  the  matter  as  concerns  any  other 
offence. 


VI.    Of  the  Act  and  Circumstances  of  KUUng  which  constitute 
Murder^  in  distinction  from  Manslaughter, 

§  614.  In  entering  upon  this  discussion,  let  us  remind  the 
reader  of  the  difficulty,  already  mentioned,^  in  so  separating 
what  is  brought  forward  in  this  chapter,  into  distinct  parts,  as 
to  avoid  treating,  under  the  several  sub-titles,  of  matter  be- 
longing properly  elsewhere.  Therefore  the  present  sub-title 
will  contain  something  concerning  the  act  which  constitutes 
manslaughter,  as  well  as  the  direct  consideration  of  murder. 

§  615.  The  following  division  of  the  matter  now  before  us 
will  be  found  convenient :  First,  The  act  which  distinguishes 
murder  from,  manslaughter,  viewed  without  direct  reference 
to  the  mental  condition  of  the  accused ;  Secondly,  The  act 
which  distinguishes  the  one  from  the  other,  viewed  in  refer-* 
ence  to  such  mental  condition ;  Thirdly,  The  act  which  so 
distinguishes,  viewed  in  connection  with  the  conduct  of  the 
person  killed ;  Fourthly,  Such  act  contemplated  in  reference 
to  the  conduct  of  third  persons ;  Fifthly,  The  distinction  be- 
tween murder  and  manslaughter,  under  the  statutes  of  some 
of  the  States. 


Bobinson,  2  Paricer,  285 ;  Pennsylvania  v.  McFall,  Addison,  255,  257 ;  Penn- 
sylvania V.  Lewis,  Addison,  279,  282;  People  v.  Fuller,  2  Parker,  16. 
^  Ante,  §  585,  587. 
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§  616.  First  Hie  Act  which  distinguishes  Murder  from 
Mansfavghter,  viewed  without  direct  reference  to  the  MefUal 
Condition  of  the  Accused.  In  the  criminal  law,  all  acts, 
strictly,  must  be  referred  to  the  intent ;  for,  according  to  a 
doctrine  already  explained,^  crime  exists  only  in  the  miod 
Yet  the  law,  in  many  departments,  has  established  rules  to 
determine  the  mental  condition ;  and,  in  some  cases,  has  given 
them  an  arbitrary  and  inflexible  nature ;  so  that,  under  ci^ 
cmnstances,  a  man  who  intentionally  does  a  particular  thing, 
is  estopped  to  deny  the  further  intent  legally  attached  to  it' 
For  various  purposes,  the  real  intent  may,  on  a  charge  of 
crime,  perhaps  always  be  inquired  into;  yet,  in  the  cases  to 
which  we  are  now  referring,  the  party  is  still  precluded  from 
denying  the  existence  of  the  intent  in  law.  And  so,  when  a 
man  means  to  do  certain  things,  which  he  does,  and  the 
death  of  another  follows,  he  is  adjudged  guilty  of  murder  or 
manslaughter,  whatever  may  be  his  real  motive.  It  is  to 
things  thus  intentionally  done,  as  they  concern  this  result,  that 
we  are  now  to  direct  our  attention. 

§  617.  The  first  point  is,  that  whenever  a  man  makes  use 
of  what  in  law  is  called  a  deadly  weapon,  without  excuse,  if 
death  follows  such  use,  he  commits  murder,  and  not  man- 
slaughter merely.^  What  is  a  deadly  weapon  was  explained 
in  the  previous  volume.*  And  the  doctrine,  thus  stated,  needs 
some  such  qualification  as,  that,  if  the  deadly  weapon  is  em- 
ployed neither  with  direct  aim  nor  in  a  manner  likely  to 
be  deadly  in  the  particular  case,  it  is  not  to  be  regarded  in 


"  Vol.  L  §  227. 

*  Vol.  I.  §  248,  285,  518,  514 ;  Bishop  Mar.  &  Div.  §  458 ;  The  State  v. 
Smith,  2  Strob.  77 ;  1  East  P.  C.  371 ;  Short  v.  The  State,  7  Yerg.  510. 

'  The  State  v.  Smith,  2  Strob.  77;  Rex  v,  Thomas,  7  Car.  &  P.  817; 
Grey's  case,  J.  Kel.  64,  133 ;  Keat's  case,  Skin.  666 ;  Bex  r.  Hazel,  1 
Leach,  4th  ed.  368,  888.  And  see  The  State  v,  Ferguson,  2  Hill,  S.  C 
619 ;  United  States  v.  Wiltbei^r,  3  Wash.  C.  C.  515 ;  The  State  v,  Sumb, 
3  Brer.  58. 

•  Vol.!  §198. 
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the  particular  case  as  deadly.^  The  proposition  last  stated 
may  be  viewed  as  resulting  rather  from  the  general  course  of 
decision,  than  as  being  established  directly  by  the  adjudi- 
eations.  Let  us  look  at  the  facts  of  some  cases  which  shed 
light  on  this  matter. 

§  618.  Where  the  prisoner  fired  a  loaded  pistol  at  a  person 
on  horseback,  and  the  ball  took  effect  on  another,  whose 
death  it  caused,  the  offence  was  held  to  be  murder ;  though 
the  motive  for  firing  was  not  to  kill  the  man,  but  only  to 
frighten  his  horse,  and  cause  it  to  throw  him.  The  judge  ob- 
served :  "  If  the  prisoner's  object  had  been  nothing  more  than 
to  make  Carter's  horse  throw  him,  and  he  had  used  such 
means  only  as  were  appropriate  to  that  end^  then  there  would 
be  some  reason  for  applying  to  his  case  the  distinction,^  that 
where  the  intent  was  to  commit  only  a  trespass  or  a  misde* 
meanor,  an  accidental  killing  would  be  only  manslaughter."  ^ 

§  619.  Gabbett  has  collected  several  cases,  which  he  states 
as  follows.  Speaking  of  the  right  to  inflict  chastisement,^  he 
says :  ^  "  If  the  correction  exceed  the  bounds  of  due  moder- 
ation, either  in  the  measure  of  it,  or  in  the  instrument  made 
use  of  for  that  purpose,  it  will  be  either  murder  or  man- 
slaughter, according  to  the  circumstances.^  As  where  upon  a 
chiding  between   man  and  wife,'<^  the  husband  struck   the 


*  The  State  v.  Boane,  2  Dev.  58.  One  branch  of  the  distinction  is,  that, 
if  a  person  kills  another  by  the  mere  careless  use  of  a  deadly  weapon,  and 
not  hj  a  wilful  use  of  it,  he  commits  only  manslaughter.  Reg.  v.  Noon,  € 
€k>x  C.  C.  187 ;  The  State  v.  Roane,  2  Dev.  58.  Where  the  carelessness 
is  insignificant  in  degree,  his  act  is  not  indictable.  Foster,  268,  266.  See 
yokL§285. 

•  Post,  §  627. 

'  The  State  v.  Smith,  2  Strob.  77,  opinion  by  Evans,  J. 

*  Ante,  §  604. 

»  1  Gab.  Crim.  Law,  470,  471. 

•  1  Uale  P.  C.  454  ;  Foster,  262 ;  ante,  §  592. 

'  The  right  of  a  man  to  inflict  physical  chastisement  on  his  wife  is  not 
generally  recognized  at  all  in  the  United  States,  as  it  is  or  used  to  be  in 
England.    Bishop  Mar.  &  Diy.  §  485,  4861 
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wife  with  a  pestle,  so  that  she  died,  it  was  held  to  be  murder^ 
[a  case,  the  reader  perceives,  of  a  deadly  weapon  employed] ; 
BO  where  a  woman  kicked  and  stamped  on  the  belly  of  her 
child  [a  case,  in  principle,  of  the  use  of  a  deadly  we&poD] ; 
and,  in  another  case,  where  a  smith,  upon  some  cross  answer 
given  by  his  servant,  and  having  a  piece  of  hot  iron  in  his 
hand,  ran  it  into  the  servant's  belly.^  And  in  Hazel's  case, 
where  the  prisoner,  having  employed  her  step-daughter,  a  child 
ten  years  old,  to  reel  some  yarn,  and  finding  some  of  the  skeins 
knotted,  threw  at  the  child  a  four-legged  stool,  which  struck 
her  on  the  temple,  and  caused  her  death  soon  afterwards,  it 
was  specially  found  by  the  jury  that  the  stool  was  of  sufficient 
size  and  weight  to  give  a  mortal  blow ;  but,  it  being  also  found, 
that  the  prisoner  did  not  intend,  at  the  time  she  threw  it,  to 
kill  the  child,  it  was  considered  to  be  a  doubtful  case,  and  no 
opinion  was  ever  delivered  by  the  judges."  ^ 

§  620.  "  And  in  judging  of  the  measure  and  manner  of 
the  punishment,  it  is  not  only  to  be  considered,  whether  the 
weapon  be  a  dangerous  one,  or  likely  to  kill  or  maim,  buf 
due  regard  is  also  to  be  had  to  the  age  and  strength  of  the 
party.  As  in  Wiggs's  case,  the  facts  of  which  were,  that  a 
shepherd  boy,  having  suffered  some  of  the  sheep  which  he 
was  employed  in  tending  to  escape  through  the  hurdles  of 


^  Dalton  Just.  p.  845,  c.  145,  §  6. 

'  Anonymous,  stated  J.  KeL  64.  In  Grey's  case,  J.  Kel.  64,  the  defend- 
ant, a  blacksmith,  had  broken*,  with  a  rod  of  iron,  the  skull  of  his  serrant, 
whom  he  did  not  mean  to  kill ;  and  this  was  held  to  be  murder.  The  jadges 
observed :  **  If  a  father,  master,  or  schoohnaster  will  correct  his  child,  ee^ 
vant,  or  scholar,  he  must  do  it  with  such  things  as  are  fit  for  correction,  sod 
not  with  such  instruments  as  may  probably  kill  them.  For  otherwise,  imder 
pretence  of  correction,  a  parent  might  kill  his  child,  or  a  master  his  serrant, 
or  a  schoolmaster  his  scholar ;  and  a  bar  of  iron  is  no  instrument  for  oozree- 

tion.    It  is  all  one  as  if  he  had  run  him  through  with  a  sword 

And  therefore,  where  a  master  strikes  his  servant  willingly  with  such  things 
as  those  are,  if  death  ensue,  the  law  shall  judge  it  malice  prepense." 

'  Rex  V.  Hazel,  1  Leach,  4th  ed.  368,  1  East  P.  C.  236 ;  1  Gab.  Cnm- 
Law,  470. 
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the  pen,  the  boy's  master  (the  prisoner),  seeing  the  sheep  get 
through,  ran  towards  the  boy,  and,  taking  up  a  stake  that 
was  lying  on  the  ground,  threw  it  at  him,  which  hit  the  boy, 
and  fractured  his  skull,  of  which  fracture  he  soon  afterwards 
died;  the  jury,  under  the  direction  of  Nares,  J.,  found  the 
prisoner  guilty  of  mans>laughter ;  this  learned  judge  having, 
in  substance,  told  them,  that  if  they  thought  the  instrument  so 
improper  as  to  be  dangerous  and  likely  to  kill  or  maim  (the 
age  and  strength  of  the  party  killed  being  duly  considered), 
the  crime  would  amount  to  murder,  as  the  law  would  in  such 
case  supply  or  presume  the  malicious  intent ;  but  that,  if  they 
thought  the  instrument,  though  improper  for  the  purpose  of 
correction,  was  not  likely  to  kill  or  maim,  the  crime  would 
only  be  manslaughter,  unless  they  should  also  think  that 
there  was  ao  intent  to  kill."  ^ 

§  621.  The  offence,  where  correction  is  inflicted  with  an 
instrument  not  deadly,  but  improper  for  correction,  or  with  a 
proper  instrument  to  an  improper  degree,  whereby  death  un-  , 
expectedly  ensues,  is  manslaughter;^  and  this  proposition, 
compared  with  the  doctrines  of  the  last  three  sections,  illus- 
trates clearly  one  of  the  distinctions  between  these  two 
classes  of  felonious  homicide.  The  case  of  a  physician,  or 
other  person,  attempting  to  cure  one  of  his  malady,  who  kills 
the  patient  through  unskilfulness  or  gross  carelessness,  illus- 
trates also  the  same  distinction.  If  the  person  causing  death 
is  responsible  at  all  to  the  criminal  law,  his  offence  is  merely 
manslaughter ;  ^  because  he  neither  intended  death,  nor  used 
means  with  the  patient  from  which  he  may  be  presumed  to 
have  known  he  was  putting  life  in  peril.    Another  Illustration 


'  There  was  another  point  in  the  case,  which  might  have  induced  the 
jury  to  return  a  verdict  of  manslaughter,  rather  than  of  murder.  Rex  v. 
Wiggs,  1  Leach,  4th  ed.  878,  note;  1  Gab.  Crim.  Law,  471.  See  also  Rex 
o.  Conner,  7  Car.  &  P.  438. 

'  Ante,  §  592,  604,  618 ;  Rex  v.  Chesseman,  7  Car.  &  P.  455 ;  Anonymous, 
1  East  P.  C.  261 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  85,  §  5, 

*  Ante,  §  605,  and  cases  there  cited. 
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may  be  found  in  cases  of  the  exposure  or  neglect  of  inflEuits 
and  other  dependent  persons ;  ^  if  the  act  is  one  of  mere  neg- 
ligence, not  clearly  showing  danger  to  the  life,  yet  if  deatii 
follows,  the  offei;ice  is  but  manslaughter ;  whereas,  if  the  ex- 
posure or  neglect  is  of  a  dangerous  kind,  it  is  murder.^  For 
example,  if  there  is  an  infant  of  tender  years,  and  the  person 
under  obligation  to  supply  food  'withholds  it,  whereby  the 
child  dies,  this  is  murder.^  But,  ordinarily,  if  a  husband 
should  deny  necessaries  to  his  wife,  and  she  should  die,  the 
act  not  being  so  immediately  dangerous  to  the  life  as  the 
other,  he  would  be  guilty  of  only  manslaughter;^  and  the 
same  doctrine  would  apply  to  a  parent  withholding  food  and 
the  like  needful  things  from  a  child  under  similar  drcnm- 
stances.^  The  old  case  of  a  child,  who  was  grown  up,  car- 
rying, in  a  frosty  and  cold  time,  his  sick  parent  from  place  to 
place,  against  his  will,  whereby  he  died,  illustrates  the  same 
point,  this  homicide  having  been  held  to  be  murder.^ 

§  622.  And  the  doctrine  is  clear,  that  all  acts  done  inten- 
tionally, and  without  legal  excuse,  whereby  the  life  of  a 
human  being  is  directly  put  in  jeopardy,  subject  the  doer  to 
the  charge  of  murder,  if  the  life  flows  away  unintended. 
Thus,  if  one  confines  another,  even  a  prisoner,  who  has  not 
had  the  smallpox,  with  an  infected  person,  whereby  the  one 
confined  takes  the  distemper  and  dies,  he  is  chaigeable  with 


»  Ante,  §  600-602. 

"  Reg.  V,  Plummer,  1  Car.  &  K.  600 ;  Reg.  r.  Crumpton,  Car.  &  M.  59" ; 
Reg.  V.  Saunders,  7  Car.  &  P.  277;  Rex  t;.  Self,  1  Leach,  4th  ed.  1S7, 1 
East  P.  C.  226 ;  Reg.  v.  Renshaw,  11  Jur.  615,  616,  2  Cox  C.  C.  285, 20 
£ng..L.  &  Eq.  593  ;  Reg.  v.  Waters,  Temp.  &M.  57,  1  Den.  C.C  S56,  IS 
Jur.  180,  18  Law  J.,  n.  8.,  M.  C.  58;  Reg.  v.  Marriott,  8  Car.  &P- 425; 
United  States  v.  Freeman,  4  Mason,  505 ;  Reg.  v.  Walters,  Car.  &  M.  164. 

*  Rex  V,  Squire,  1  Russ.  Crimes,  Grea.  Ed.  490 ;  Rex  v.  Saunders,  7 
Car.  &  P.  277. 

*  Reg.  V.  Plummer,  1  Car.  &  K  600.    See  ante,  §  602. 
»  Reg.  17.  Edwards,  8  Car.  &  P.  611. 

"  Dalton  Just.  c.  155,  §  4. 
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murder.^  And  the  same  result  comes  to  a  jailer  who  puts  his 
prisoner  in  an  unwholesome  room,  and  denies  him  necessaries 
requisite  for  cleanliness,  whereby  death  is  produced ;  he,  too, 
is  gflilty  of  murder.^  And  Hawkins  observes,  that  he  is 
guilty  of  murder,  ^'who  kills  another  in  doing  such  a  wilful 
act  as  shows  him  to  be  as  dangerous  as  a  wild  beast,  and  an 
enemy  to  mankind  in  general ;  as  by  going  deliberately  with 
a  horse  used  to  strike,^  or  discharging  a  gun  among  a  multi- 
tude of  people,  or  throwing  a  great  stone  or  a  piece  of  tim- 
ber from  a  house  into  a  street,  through  which  he  knows  that 
many  are  passing  ;^  and  it  is  no  excuse,  that  he  intended  no 
harm  to  ady  one  in  particular,  or  that  he  meant  to  do  it  only 
for  sport,  or  to  frighten  the  people,  etc,"  * 

§  623.  Tbt  doctrine  may  be  thus  stated :  If  the  act  is  un- 
lawful, and  also  of  a  dangerous  tendency,  it  will  subject  the 
doer  to  the  charge  of  murder,  whenever  death  comes  unex- 
pectedly from  it  But  if  the  act  is  not  dangerous  in  itself, 
yet  is  unlawful,  and  unexpectedly  death  comes  as  a  conse- 
quence, the  offence,  when  any  offence  is  committed,  is  man- 
slaughter ;  or,  on  the  other  hand,  if  the  act  is  one  of  a  nature 
to  be  lawful,  properly  performed,  and  it  is  performed  im- 
properly, and  death  comes  from  it  unexpectedly,  it  is  man- 
slaughter and  not  murder.  To  illtistrate :  the  correction  of  a 
child  by  the  rod  is  a  lawful  act,  when  properly  done ;  and  so, 
if  the  correction  is  excessive,  the  offence,  when  death  foUows, 
is  only  manslaughter,  as  we  have  already  seen.^  But  a  cor- 
rection with  a  deadly  weapon  is  never  lawful,  and,  as  we 
have  seen,'<^  it  subjects  to  the  charge  of  murder,  if  death  fol- 
lows.     So,  "whenever,"  says  Hawkins,  speaking  of  cases 


^  Castell  V.  Bambridge,  2  Stra.  854,  856  ;  ante,  §  607. 
'  Kex  V,  Huggins,  2  Stra.  882,  2  Ld.  Raym.  1574. 

*  See  3  Greenl.  Ey.  §  147. 

*  See  Foster,  262,  264. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  86,  §  12. 

*  Ante,  §  621. 

'  Ante,  §617,  619. 
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other  than  of  parents  and  the  like,  '^  a  person,  in  cool  blood, 
by  way  of  revenge,  unlawfully  and  deliberately  beats  an- 
other in  such  a  manner  that  he  afterwards  dies  thereof,  be  is 
guilty  of  murder,  however  unwilling  he  might  have  been  to 
have  gone  so  far ; "  ^  because  here,  the  reader  perceives,  there 
is  no  right  of  correction,  even  with  a  proper  instrument  Yet 
this  doctrine  of  Hawkins  is  stated  a  little  too  broadly ;  for,  if 
the  beating,  however  wrongful,  was  not  with  a  deadly 
weapon,  or  carried  to  a  degree  evidently  dangerous,  and  there 
was  no  intent  to  kill,  but  unfortunately  death  followed,  the 
offence  would  amount  only  to  manslaughter.^  Where  a  man 
uses  a  public  highway  so  carelessly  as  to  cause  the  death  of 
a  human  being,  he  \^  guilty  of  only  manslaughter;^  becaose 
he  had  the  right  to  make  use  of  the  way  properly  and  care- 
fully.* • 

§  624.  Is  the  act  both  wrongful,  and,  in  its  nature,  danger- 
ous to  life?  This,  in  a  large  cla^s  of  cases,  is  the  test 
Thus,  where  the  defendant  is  wilfully  committing  a  mere 
criminal  misdemeanor,  yet  if  the  misdemeanor  is  one  endan- 
gering human  life,  the  accidental  causing  of  death  is  mar- 
der.^  An  illustration  of  this  is,  where  death  is  unintention- 
ally inflicted  by  rioters  making  use  of  deadly  missiles ;  as 
where  one  of  them  throws  a  stone  at  random,  wheieby  a 
man  is  killed ;  they  are  all  guilty  of  murder.*     And  if  a  per- 


^  1  Hawk.  P.  C.  Curw.  Ed.  p.  99,  §  41.  And  see  Fennsylyania  v.  Leint, 
Addison,  279. 

«  The  State  v.  Jarrott,  1  Ired.  76. 

«  Ante,  §  608 ;  Rex  r.  Grout,  6  Car.  &  P.  629 ;  Rex  v.  Tlmmins,  7  Car.& 
P.  499  ;  Rex  v.  Walker,  1  Car.  &  P.  820 ;  Rex  v,  Swindall,  2  Car.  &  K.  230; 
Rex  V.  Green,  7  Car.  &  P.  156 ;  Rex  v.  Mastin,  6  Car.  &  P.  896. 

*  And  see  Shields  v.  Yonge,  15  Ga.  349. 

*  Rex  V.  Plummer,  J.  Kel.  109,  12  Mod.  627,  681 ;  Rex  v.  Sullivan,  7 
Car.  &  P.  641 ;  Commonwealth  v.  Keeper  of  Prison,  2  Ashm.  227 ;  Reg.  e« 
West,  2  Car.  &  K.  784 ;  People  v.  Enoch,  18  Wend.  159, 174 ;  Ann  v.  The 
State,  11  Humph.  159,  I68.  And  see  Reg.  v.  Walters,  Car.  &  M.  164 ;  Beg. 
V.  Howell,  9  Car.  &  P.  487. 

*  Rex  V.  Plummer,  supra.    See  Rex  v.  Hodgson,  1  Leach,  4th  ed.  6 ; 
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son  administers  a  drag  to  a  pregnant  woman,  or  does  to  her 
any  criminal  act,  the  object  of  which  is  merely  to  procure  an 
abortion ;  yet  if,  in  consequence  of  this  act,  dangerous  in  its 
tendency,  the  mother  dies,^  or  the  child  is  prematurely  born, 
and  dies  from  the  too  early  exposure  to  the  external  world ; ' 
be,  performing  the  act,  is  guilty  of  murder.  And,  says 
Hawkins,  ^4f  a  man  happen  to  kill  another  in  the  exe- 
cution of  a  malicious  and  deliberate  purpose  to  do  him  a 
peisonfid  hurt,  by  wounding  or  beating  him  ;  or  in  the  Vrilful 
commission  of  any  unlawful  act,  which  necessarily  tends  to 
raise  tumults  and  quarrels,  and  consequently  cannot  but  be 
attended  with  the  danger  of  personal  hurt  to  some  one  or 
other ;  as  by  committing  a  riot,  robbing  a  park,  etc ;  he  shall 
be  adjudged  guUty  of  murder  »  » 

^  625.  The  doctrine  of  these  cases  does  not  wholly  exclude 
considerations  of  the  intent.  If  the  act  were  not  calculated 
directly  to  be  dangerous  to  life,  yet  if  it  were  done  with  the 
motive  of  committing  a  misdemeanor,  the  offence  would  be 
manslaughter ;  ^  but,  if,  still  not  being  dangerous,  the  motive 


Bex  V.  Hubson,  1  East  P.  C.  258,  being  s.  c.  Bex  v.  Rankin,  Russ.  &  Ry. 
43;  Reg.  v.  WaUis,  8alk.  834,  885;  Mansell^s  case,  2  Dy.  128,  pL  60. 
Hawkins  says :  **  It  seems  clear,  that,  regularly,  wliere  divers  persons  resolve 
to  resist  all  opposers  in  the  commission  of  any  breach  of  the  peace,  and  to 
execute  it  in  soch  a  manner  as  naturally  tends  to  raise  tumults  and  affrays; 
as  by  committing  a  violent  disseisin  with  great  numbers  of  people,  hunting 
in  a  paHc,  etc. ;  and  in  so  doing  happen  to  kill  a  man,  they  are  all  guilty  of 
murder ;  for  they  must  at  their  peril  abide  the  event  of  their  actions  who 
wilfully  engage  in  such  bold  disturbances  of  the  public  peace,  in  open  oppo- 
mtion  to,  and  defiance  of,  the  justice  of  the  nation."  1  Hawk.  P.  C.  Curw. 
Ed.  p.  101,  §  61. 

•  1  East  P.  C.  264 ;  Commonwealth  r.  Keeper  of  Prison,  2  Ashm.  227 ; 
ante,  §  595,  598.    And  see  Commonwealth  v.  Parker,  9  Met  268,  265. 

•  Reg.  17.  West,  2  Car.  &  K.  784. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  86,  §  10. 

•  Post,  §  627 ;  The  State  v.  Smith,  82  Maine,  869 ;  R^.  r.  Packard,  Car. 
&  M.  236.  And  see  Sir  John  Chichester's  case,  Aleyn,  12.  In  these  cases 
the  act  done  must  be  malum  in  se.  Vol.  I.  §  258.  See,  also,  Rex  r.  Murphy, 
6  Car.  &  P.  108 ;  ante,  §  592. 
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were  merely  the  commission  of  a  civil  trespass,  the  unin- 
tended death  would  not  be  indictable  under  all  circumstances, 
though  under  some  circumstances  it  would  be  manslaughter. 
To  lay  down,  on  this  latter  point,  an  exact  rule,  sustained  by 
authorities,  seems  impossible.  Thus,  when  a  man  discharges 
a  gun  at  another's  fowls,  in  mere  wanton  sport,  he  commits, 
if  he  kills  a  human  being,  the  offence  of  manslaughter,  while 
his  intended  act  is  only  a  civil  trespass ;  ^  and  the  same  is  the 
result^when  the  firing  of  the  gun,  which  produces  death,  is 
with  intent  to  frighten  another;*  or  when  one  carelessly  dis- 
charges the  contents  of  fire-arms  into  the  street.^  And  where 
a  lad,  as  a  frolic,  without  meaning  harm  to  any  one,  took  the 
trap-stick  out  of  the  forepart  of  a  cart ;  in  consequence  of 
which  it  was  upset,  and  the  carman,  who  was  in  it,  putting 
in  a  sack  of  potatoes,  was  thrown  backward  on  some  stones 
and  killed  ;  the  lad  was  held  to  be  guilty  of  manslaughter.^ 

§  626.  In  the  cases  mentioned  in  the  last  section,  the  thing 
done  was  of  a  dangerous  tendency,  though  not  directly  dan- 
gerous. And  so  it  has  been  laid  down,  that  where  a  fatal 
blow  is  "  inflicted  in  sport,  under  circumstances  not  of  them- 
selves calculated  to  produce  personal  injury;"  if  death  follows, 


»  Vol.  I.  §  259 ;  1  East  P.  C.  255.  But,  ordinarily,  if  one,  shooting  at 
game,  accidentally  kills  a  man,  he  is  not  indictable.  Says  Mr.  East :  **If  an 
act,  not  unlawful  in  itself,  as  shooting  at  game,  be  prohibited  to  be  done  un- 
less by  persons  of  a  certain  description,  the  case  of  a  person  not  coming 
ander  that  description  offending  against  such  statute,  and  in  so  doing  unfor- 
tunately killing  another,  will  fall  under  the  same  rule  as  that  of  a  qualified 
man,  and  must  equally  be  attributed  to  misadyenture."  1  East  F.  C.  260. 
And  see  Vol.  L  §  257,  258. 

*  The  State  v.  Roane,  2  Dev.  58. 

*  People  V,  Fuller,  2  Parker,  16.  As  to  throwing  down  timber  from  a 
building,  whereby  persons  are  killed  below,  see  Vol.  L  §  230, 515 ;  1  Hawk. 
P.  C.  Curw.  Ed.  p.  85,  §  4 ;  Foster,  262>264. 

*  Bex  V.  SuUivan,  7  Car.  &  P.  641.  And  see,  as  to  where  one  coTers  an- 
other  with  straw,  and  sets  fire  to  it :  if  the  intent  is  to  do  a  serious  bodily 
harm,  and  death  follows,  the  offence  is  murder ;  if  merely  to  fiighten,  it  is 
manslaughter.    Errington's  case,  2  Lewin,  217. 
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accidentally,  the  act  is  not  indictable  even  as  manslaughter.^ 
Yet  this  doctrine  must  be  qualified  to  the  extent,  that  an 
assault  and  battery,  or  other  criminal  misdemeanor,  was  not 
intended ;  because,  if  such  was  the  intent,  the  killing  will  be 
either  murder  or  manslaughter,  according  to  the  circum- 
stances.^ But  giving  physic  to  a  person  in  sport,  if  it  kills 
the  person,  will  subject  the  giver  to  the  charge  of  man- 
slaughter.' And  the  same  is  held  where  a  slave  administers 
to  a  child,  ^  contrary  to  a  general  command  not  to  give  the 
child  any  thing  whatever,"  a  dose  of  laudanum  which  pro- 
duces death,  while  the  intent  of  the  slave  is  to  infuse  a  harm-* 
less  sleep.*  Where  a  third  person  whips  a  horse  on  which 
another  is  riding,  and  so  the  animal  springs  out  and  runs 
over  a  child  whom  it  kills,  the  person  whipping  the  horse  is 
gnilty  of  manslaughter ;  but  the  one  on  the  horse,  not  having 
done  wrong  intentionally,  escapes  punishment  altogether.^ 

§  627.  Secondly.  The  Act  which  distinguishes  Murder 
froni  Manslaughter^  viewed  in  reference  to  the  Mental  Condi-* 
Hon  of  the  accused.  The  matter  of  the  intent  will  be  spe- 
cially treated  under  our  next  sub-title.  But  here  we  may 
observe,  that,  whenever  one  does  an  act  with  the  design  of 
committing  any  felony,  though  not  a  felony  dangerous  to 
human  life,  yet  if  the  life  of  another  is  accidentally  taken, 
his  offence  is  murder;^     In  the  application  of  this  rule,  statu- 


^  Beg.  V.  Conrahy,  2  Crawf.  &  Dix  C.  C.  86.  And  see  Bex  v.  Waters, 
6  Car.  &  P.  828. 

'  And  see  Beg.  v,  Packard,  Car.  &  M.  236;  Gore's  case,  9  Co.  81  a.  In 
the  latter  of  these  cases  it  is  said :  "  If  one  prepares  ratsbane  to  kill  rats 
and  mice,  or  other  vermin,  and  leaves  it  in  certain  places  to  that  pnrpose, 
and  with  no  ill  intent,  and  one  finding  it  eats  it,  it  is  not  felony,  because  he 
who  prepares  the  poison  has  no  ill  or  felonious  intent" 

•  1  East  P.  C.  264. 

•  Ann  V.  The  State,  11  Humph.  159.  And  see  Bex  t;.  Martin,  S  Car.  &  P. 
211. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  85,  §  8 ;  1  Hale  P.  C.  476 ;  ante,  §  592. 

•  Vol.  I.  §  255 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  86,  §  11,  p.  100,  §  44 ;  1  East 
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tory  felonies  are  the  same  as  felonies  at  common  law.^  On 
the  other  hand,  still  supposing  the  thing  not  to  be  of  a  dan- 
gerous tendency,  the  offence,  when  death  accidentally  follows, 
is,  as  we  have  seen,^  manslaughter. 

§  628.  Where  the  killing  is  intended,  and  is  also  unlawful, 
the  offence,  usually,  is  murder  ;3  but  ther^  are  probably  cir- 
cumstances of  provocation  in  which  it  is  only  manslaughter.^ 
If  the  killing  is  authorized  or  permitted  by  law,  no  crime  is 
perpetrated.  To  constitute  murder,  in  a  case  of  intentional 
killing,  there  is  no  need  the  intent  to  kill  should  have  existed 
any  particular  time  before  the  act  is  performed.^ 

§  629.  Sir  Michael  Foster  states  a  distinction  as  follows : 
'^  K  an  action,  unlawful  in  itself,  be  done  deliberately,  and 
with  intention  of  mischief  or  great  bodily  harm  to  particulars ; 
or  of  mischief  indiscriminately,  fall  it  where  it  may;  and 
death  ensue  against  or  beside  the  original  intention  of  the 
party,  it  will  be  murder.  But  if  such  mischievous  intention 
doth  not  appear,  which  is  matter  of  fact  and  to  be  collected 
from  circumstances,  and  the  act  was  done  heedlessly  and  in- 
cautiously, it  will  be  manslaughter;  not  accidental  death, 
because  the  act  upon  which  death  ensued  was  unlawful."' 
In  a  late  English  case,  the  prisoner,  who  was  employed  in 
walling  the  inside  of  a  shaft  in  a  colliery,  under  the  duty  to 


P.  C.  255 ;  Gore's  case,  9  Co.  81  a;  Rex  v.  Plummer,  J.  KeL  109, 12  Mod 
627,  631.     See  post,  §  648. 

^  The  State  v.  Smith,  32  Maine,  369.    And  see  Vol.  L  §  85. 

'  Ante,  §  624-626. 

'  Commonwealth  v.  Drew,  4  Mass.  391 ;  The  State  v.  Anderson,  2  Oyert 
6 ;  The  State  t;.  Hildreth,  9  Ired.  429 ;  The  State  v,  Johnson,  1  Ired.  354. 

*  And  see  The  State  v.  Hill,  4  Dev.  &  Bat.  491,  496 ;  post,  §  630,  note. 

•  Mitchum  v.  The  State,  11  Ga.  615 ;  People  v.  Clark,  3  Seld.  385 ;  Green 
v.  The  State,  13  Misso.  382;  United  States  v,  Cornell,  2  Mason,  60,  91; 
Shoemaker  v.  The  State,  12  Ohio,  43 ;  Bax  v.  Legg,  J.  KeL  27 ;  post,  §  650, 
658. 

'  Foster,  261.    See  ante,  §  621. 
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place  a  stage  on  the  mouth  of  the  shaft,  having  neglected  this 
duty,  in  consequence  whereof  a  man  was  killed,  the  judges 
held,  that  a  conviction  for  manslaughter  was  correct  Lord 
Campbell,  C.  J.,  observed :  "  If  the  prisoner,  ef  malice  afore- 
thought and  with  the  premeditated  design  of  causing  the 
death  of  the  deceased,  had  omitted  to  place  the  stage  on 
the  mouth  of  the  ^shaft,  and  the  death  of  the  deceased  had 
thereby  been  caused,  the  prisoner  would  have  been  guilty  of 
murder.  ...  It  has  never  been  doubted,  that  if  death  is  the 
direct  consequence  of  the  malicious  omission  of  the  perform* 
ance  of  a  duty  (as  of  a  mother  to  nourish  her  infant  child), 
this  is  a  case  of  murder.  If  the  omission  was  not  malicious, 
and  arose  from  negligence  only,  it  is  a  case  of  manslaughter. 
.  .  .  The  general  doctrine  seems  well  established,  that  what 
constitutes  murder,  being  by  design  and  of  malice  prepepse, 
constitutes  manslaughter  when  arising  from  culpable  negli- 
gence." 1 

§  G80.  Thirdly.  The  Act  which  distinguishes  Murder  from 
Manslauffhter^  viewed  in  connection  with  the  Chnduct  of  the 
Person  killecL  The  crime  of  murder  requires  the  mind  to 
have  acted  from  deliberation  and  intelligence;  and,  where  it 
is  clouded   by  passion,  the  killing  is  only  manslaughter.^ 


*  Beg.  v.  Hughes,  1  Dean  &  B.  248,  7  Cox  C.  C.  301.  And  see  ante, 
§  599-610,  625,  626. 

*  Preston  v.  The  State,  25  Missis.  883.  In  The  State  v.  Hill,  4  Dev.  & 
Bat  491,  496,  Gaston,  J.,  observes:  "We  nowhere  find  that  the  passion 
which  in  law  rebuts  the  imputation  of  malice  [so  as  to  reduce  the  killing  to 
manslaughter]  must  be  so  overpowering  as  for  the  time  to  shut  out  knowl- 
edge and  destroy  volition.  All  the  writers  concur  in  representing  this 
indulgence  of  the  law  to  be  a  condescension  to  the  frailty  of  the  human 
frame,  which,  during  the  furor  breviSf  renders  a  man  deaf  to  the  voice  of 
reason,  so  that,  although  the  act  done  was  intentional  of  deaths  it  was  not  the 
result  of  malignity  of  heart,  but  imputable  to  himian  infirmity."  And  see 
Haile  p.  The  State,  1  Swan,  Tenn.  248.  In  Young  v.  The  State,  11 
Humph.  200,  the  doctrine  is  laid  down,  that,  to  reduce  a  homicide  from  mur- 
der to  manslaughter,  there  is  no  necessity  ^  the  reason  of  the  party  should 
be  dethroned,*'  or  he  should  act  **  in  a  whirlwind  of  passion ; "  but  there 
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This  is  the  general  doctrine ;  but  the  law  has  provided  rules 
to  determine  when  the  plea  of  want  of  mental  control  may 
be  effectual.  The  principal  illustration  of  this  want  is  in 
cases  of  homicide  committed  under  provocation  from  the  pe^ 
son  killed. 

§  631.  The  condition  of  mind  requisite  ^n  a  case  of  mur- 
der being  the  matter  into  which  we  are  now  inquiring,  we 
must  keep  our  attention  constantly  on  this  point  of  observa- 
tion, when  looking  at  the  facts  of  particular  cases.  And  if 
the  killing  is  really  in  cool  blood,  no  provocation,  however 
great  or  sudden,  will  suffice  to  reduce  it  to  manslaughter.^ 
The  question,  in  short,  which  every  homicide  presents,  is, 
whether  the  person  who  inflicted  it  had  really  the  com- 
mand of  his  passions,  and  acted  from  a  mind  undisturbed; 
or  whether  reason  had  lost  in  part  its  sway,  in  which  latter 
circumstance,  the  further  inquiry  arises,  whether  the  cause 
for  this  loss  of  reason  is  one  the  law  will  allow  as  sufficient 
to  reduce  the  crime  to  the  lower  degree. 

§  632.  If  a  man  assaults  another,  the  one  assaulted  may, 
as  we  have  already  seen,^  strike  back  in  self-defence ;  but,  as 
we  have  seen  also,^  he  is  not,  on  this  account,  entitled  to 
take  the  assailant's  life.  Still,  as  he  had  the  right  to  strike, 
the  principles  already  unfolded*  show,  that,  if  the  blow  given 
back  is  too  severe,  or  if  by  any  other  accident  it  produces 
death  unintended,  the  person  inflicting  it  is  guilty  only  of 
manslaughter,  though  no  passion  in  him  is  excited ;  unless 
he  employs  a  deadly  weapon.  If  the  weapon  is  deadly, 
then,  supposing  the  passion  not  excited,  the  oflence  is  mu^ 
der,  though  committed  without  any  intent  to  kill.    But,  in 

most  be  sudden  passion,  npon  reasonable  provocation,  to  negative  the  idea 
of  malice. 

^  See  post,  §  633,  643  et  seq. 

■  Ante,  §  44,  650,  560-562. 

»  Ante,  §  562. 

*  Ante,  §617,  621,  623. 
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those  cases  in  which  the  reason  is  clouded,  if  the  party 
assailed  uses  a  deadly  weapon  and  kills  his  adversary  with 
it,  his  offence  is  only  manslaughter.^  Yet  even  here,  where 
resistance  is  made  by  a  deadly  weapon,  and  the  weapon  is 
used  in  a  very  cruel  manner,  not  justified  at  all  by  the 
nature  and  danger  of  the  assault,  the  offence  amounts  to 
murder.^ 

§  633.  The  two  points,  therefore,  to  which  our  attention 
must  be  directed  under  our  present  division,  are,  1.  Whether 
the  law  permits  the  passion  to  excuse  the  act,  under  the  par- 
ticnlar  circumstances  of  the  case ;  ^  and,  2.  Whether,  if  it 
does,  the  cause  moving  to  the  death  proceeded  from  the  pas- 
sion.^    The  first  of  these  points  will  be  first  considered. 

§  634.  1.  The  case  of  one  assaulting  another  has  already 
been  mentioned.^  And  where  two  persons,  upon  a  sudSen 
quarrel,  engage  in  mutual  combat,  if  either,  in  the  heat  of 
it,  kills  the  other,  though  with  a  deadly  weapon,  his  offence 
is,  ordinarily,  only  manslaughter.^    The  same  is  true,  where 


^  Bex  V.  Thomas,  7  Car.  &  F.  817;  Bex  v.  Snow,  1  East  P.  C.  244,  1 
Leacli,  4th  ed.  151 ;  Holly  v.  The  State,  10  Humph.  141 ;  The  State  v. 
Currj,  1  Jones,  N.  C.  280.  And  see  Boberts  v.  The  State,  14  Mine.  138; 
Jones  V.  The  State,  14  Missa  409 ;  Bex  v.  Ayes,  Buss.  &  By.  166. 

*  Bex  V.  Lynch,  5  Car.  &  P.  824 ;  The  State  v.  Craton,  6  Ired.  164 ;  The 
State  V,  Curry,  1  Jones,  N.  C.  280.  And  see  Bex  v.  Thomas,  7  Car.  &  P. 
817 ;  Bex  v,  Willonghby,  1  East  P.  C.  288;  Bex  t*.  Shaw,  6  Car.  &  P.  372; 
Bex  V.  Thomas,  1  Buss.  Crimes,  Grea.  Ed.  614;  The  State  v.  Scott,  4  Ired. 
409 ;  Bex  v.  Hayward,  6  Oar.  &  P.  157 ;  Bex  v.  Mason,  1  East  P.  C. 
239 ;  Bex  v.  Longden,  Buss.  &  By.  228 ;  King  t;.  Commonwealth,  2  Ya. 
Cw.  78. 

'  Post,  §  634-642. 

*  Post,  §  643-646. 

*  Ante,  §  632. 

*  Bex  V.  Snow^  1  Leach,  4th  ed.  151,  1  East  P.  C.  244 ;  Commonwealth 
0^  Biron,  4  Dall.  126 ;  Allen  v.  The  State,  5  Yerg.  453 ;  The  State  t;.  Bob- 
erts, 1  Hawks,  349 ;  Bex  v.  Ayes,  Buss.  &  By.  166 ;  Bex  v.  Bankin,  Buss. 
&  By.  43.    See  post,  §  635  and  note.    If  two  persons  fight,  and  one  over- 

VOL.  n.  35  [  409  ] 


4  634  spBcmc  offences.  [book  vil 

one  makes  resistance  against  an  illegal  arrest ;  and,  his  pas* 
sions  becoming  excited  by  the  outrage,  he  kills  the  aggressor, 
'with  a  deadly  weapon.^  But  these  cases  of  killing,  under 
the  excitement  of  passion  aroused  by  the  aggression,  most 
be  distinguished  from  cases  in  which  the  killing  is  acci- 
dentally done  in  making  a  mere  lawful  defence,  while  the 
blood  is  still  cool.  For,  in  the  latter  circumstances,  if  a  dead- 
ly weapon  is  used,  where  defence  to  death  is  not  allowable, 
the  killing  is  murder;  though  if  the  killing  is   accidentally 


powers  the  other  and  knocks  him  down,  and  pnts  a  rope  ronnd  his  neck 
and  strangles  him,  this  is  murder.  **  The  act  is  so  wilful  and  deliberate  that 
nothing  can  justify  it"  Rex  v.  Shaw,  6  Car.  &  P.  872.  See  Commonwealth 
v.  Crane,  1  Va.  Cas.  10 ;  King  v.  Commonwealth,  2  Ya.  Cas.  78 ;  The  State 
V.  Scott,  4  Ired.  409 ;  Shorter  v.  People,  2  Comst  193 ;  ante,  §  602.  Haw- 
kins says :  **'  It  hath  been  adjudged,  that,  even  upon  a  sudden  quarrel,  if  a 
man  be  so  far  provoked  by  any  bare  words  or  gestures  of  another,  as  to 
make  a  push  at  him  with  a  sword,  or  strike  at  him  with  any  other  sock 
*weapon  as  manifestly  endangers  his  life,  before  the  other^s  sword  is  drawn, 
and  thereupon  a  fight  ensue,  and  he  who  made  such  assault  kill  the  other, 
he  is  guilty  of  murder ;  because  that  by  assaulting  the  other  in  such  an  out- 
rageous manner,  without  giving  him  an  opportunity  to  defend  himself,  he 
showed  that  he  intended  not  to  fight  with  him,  but  to  kill  him,  which  violent 
Yevenge  is  no  more  excused  by  such  a  slight  provocation  than  if  ther^  had 
been  none  at  all.  But  it  is  said,  that,  if  he  who  draws  upon  anotiber  in  a 
sudden  quarrel  make  no  pass  at  him  till  his  sword  is  drawn^  and  then  fight 
with  him  and  kill  him,  he  is  guilty  of  manslaughter  only ;  because  that  bj 
neglecting  the  opportunity  of  killing  the  ^ther,  before  he  was  on  his  gnard, 
and  in  a  condition  to  defend  himself  with  a  like  hazard  to  both,  he  showed 
that  his  intent  was  not  so  much  to  kill  as  to  combat  with  the  other,  in  com- 
pliance with  those  conunon  notions  of  honor  which,  prevailing  over  reastm 
during  the  time  that  a  man  is  under  the  transports  of  a  sudden  passion,  90 
far  mitigate  his  oficnce  in  ^  fighting  that  it  shall  not  be  adjudged  to  be  of 
malice  prepense.  And,  if  two  happen  to  fall  out  upon  a  sudden,  and  pres- 
ently agree  to  fight,  and  each  of  them  fetch  a  weapon,  and  go  into  the  fidd, 
and  there  one  kill  the  other,  he  is  guilty  of  manslaughter  only ;  because  he 
did  it  in  the  heat  of  blood.''    1  Hawk.  P.  C.  Curw.  Ed.  p.  97,  §  27-29. 

^  Ante,  §  572 ;  Band  v.  Davis,  7  Car.  &  P.  785 ;  Beg.  o.  Tooley,  11  Hod. 
242 ;  Bex  v.  Thompson,  1  Moody,  80 ;  Bex  v.  Deleany,  Jebb,  88 ;  Boberts  9. 
The  State,  14  Misso.  188 ;  Jones  v.  The  State,  14  Misso.  409.  Evklently  tiie 
distinction  mentioned  in  the  latter  part  of  §  682,  and  in  a  previoos  note  to 
this  section,  applies  here  alsow 
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done  in  otherwise  carrying. the  defence  to  a  degree  excessive, 
it  is  manslaughter.^  The  books  appear  to  lay  down  the  doc« 
trine,  that,  though  the  passions  become  excited  in  the  mere 
defence  of  property,  other  than  the  dwelling-house,  a  killing 
with  a  deadly  weapon  used  in  such  defence  is  murder,^  —  a 
doctrine,  however,  which  demands  further  judicial  consider- 
ation. When,  in  the  defence  of  property,  the  weapon  is  not 
deadly,  the  accidental  killing  will  never  exceed  manslaughter.^ 
There  is  little  doubt,  even  on  the  authorities,  that  an  attempt 
to  break  into  one's  dwelling-house  stands  on  the  same  foun- 
dation, in  respect  of  the  matters  considered  in  this  section,  as 
an  attempt  at  a  false  imprisonment,  or  an  unlawful  beating.^ 


*  Ante,  §  572,  617,  621,  623.  And  see  the  cases  cited  in  the  previous 
notes  to  this  section. 

*  See  cases  cited  ante,  §  558,  559,  572 ;  and  particalarly  Commonwealtli 
r.  Drew,  4  Mass.  891 ;  The  State  v.  Zellers,  2  Halst.  220;  Carroll  v.  The 
State,  28  Ala.  28;  Commonwealth  v.  Green,  1  Ashm.  289,  297;  McDaniel 
V.  The  State,  8  Sm.  &  M.  401 ;  Roberts  t;.  The  State,  14  Misso.  138  ;  The 
State  V.  Morgan,  3  Ired.  186 ;  1  Hawk.  P.  C.  Curw.  £d.  98,  §  S3,  34,  36. 
The  doctrine,  that  passion  excited  hy  a  trespass  to  mere  property  can  never 
reduce  the  killing  with  a  deadly  weapon  to  manslaughter,  is  too  hard  for 
human  nature  ;  and,  though  stated  many  times  in  the  books,  is  not  sufi^ciently 
founded  in  actual  adjudication  to  be  received  without  further  examination. 
For,  surely,  although  a  man  is  not  so  quickly  excited  by  an  attack  on  his 
property  as  on  his  person,  and  therefore  the  two  cases  are  not  on  pre- 
cisely the  same  foundation,  yet,  since  he  has  the  right  to  defend  his  prop- 
erty by  all  means  short  of  such  as  produce  death,  if,  in  the  heat  of  passion 
arising  during  a  lawful  defence,'he  seizes  a  deadly  weapon,  and  with  it  unfor- 
tunately takes  the  aggressor's  life,  every  principle  which  in  other  cases  dic- 
tates the  reduction  of  the  crime  to  the  mitigated  form,  requires  the  same 
in  this  case.  When  a  felony  against  the  property  is  attempted — as  see 
ante,  §549,  and  the  other  sections  there  referred  to — the  defender  of  it 
oay  take  life,  if  in  passion,  or  even,  when  necessary,  in  cool  blood ;  with- 
out, according  to  all  the  cases,  being  holden  for  murder ;  according  to  the 
tnie  doctrine,  being  at  all  responsible. 

*  1  Hale  P.  C.  473 ;  Foster,  291 ;  ante,  §  623. 

*  See  the  authorities  mentioned  in  the  last  note  but  one.  And  see  antei 
f  569, 570.  In  a  late  Alabama  case,  this  question  was  considered  by  the 
court ;  and,  though  the  result  does  not  appear  to  me  either  so  clear  or  so 
satisfactory  as  the  general  course  of  decisions  by  that  court  might  lead  us  to 
anticipate,  I  presume  the  reader  will  be  pleased  to  see  it  stated  in  the  words 
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§  635.  An  assault  may  be  so  trivial,  or  inflicted  under 
such  circumstances,  that  it  will  not  reduce  to  manslaughter 
an  act  of  resistance  which  results  in  death.^  Thus,  observed 
a  learned  judge,  <<  if  a  man  should  kill  a  woman  or  a  child  for 
a  slight  blow,  the  provocation  would  be  no  justification  ;^ 
and,"  he  added,  that  a  doubt  might  be  entertained,  ^'  whether 
any  blow,  inflicted  by  a  wife  on  a  husband,  would  bring  the 
killing  of  her  below  murder."  ^  On  the  other  hand,  there  are 
cases  in  which  an  assault  merely,  without  a  battery,  will  suf- 
fice.^ And  if  there  is  a  mere  intent  to  commit  an  assault, 
which  intent  is  abandoned  before  the  person  comes  sufficiently 


of  the  judge.  He  said :  "  Our  conclusion  is,  that  a  mere  citU  trespass  upon 
a  man's  house,  unaccompanied  with  such  force  as  to  make  it  a  breach  of  the 
peace,  would  not  be  a  provocation  which  would  reduce  &e  killing  to  man- 
slaughter, if  it  was  done  under  circumstances  from  which  the  law  would 
imply  malice,  as  with  a  deadly  weapon.  For  trespass  with  force  it  may 
be  murder  or  manslaughter,  according  to  the  circumstances.  The  owner 
may  resist  the  entry,  but  he  has  no  right  to  kill,  unless  it  be  rendered  neces- 
sary to  preTent  a  felonious  destruction  of  his  property,  or  to  defend  himself 
against  loss  of  life,  or  great  bodily  hann.  If  he  kills  when  there  is  not  a 
reasonable  ground  of  apprehension  of  immediate  danger  to  his  person  or 
property,  it  is  manslaughter ;  and,  if  done  with  malice  express  or  implied,  it 
is  then  murder."    Carroll  t^.  The  State,  28  Ala.  28,  36. 

^  1  East  P.  C.  284  ;  Commonwealth  v.  Morier,  4  Barr,  264 ;  Beg.  p.  3le^ 
wood,  1  Car.  &  K.  556  ;  Bex  v.  Lynch,  5  Car.  &  P.  824.  And  see  Shorter 
u.  People,  2  Comst  198.  In  SelfHdge's  case,  Whart  Horn.  417,  418,  Pa^ 
sons,  C.  J.,  said,  in  charging  the  grand  jury^  ^  Any  assault,  made  not  ligfallT} 
but  with  violence,  or  with  circumstances  of  indignity,  upon  a  man's  peraon, 
if  it  be  resented  immediately  and  in  the  heat  of  blood,  by  killing  the  partj 
trith  a  deadly  weapon,  is  a  provocation  which  will  reduce  the  crime  to  man- 
slaughter ;  unless  the  assault  was  sought  by  tiie  party  killing,  and  induced 
by  his  own  act,  to  afford  him  a  pretence  for  wreaking  his  malice."  See  also 
Foster,  291. 

*  In  Stedman's  ease,  Foster,  292,  Holt,  C.  J.,  was  of  opinion,  that  a  box 
on  a  soldier's  ear  from  a  woman  would  not  reduce  to  manslaughter  his  set 
of  killing  her  by  a  blow  with  the  p(Hnmel  of  his  sword ;  but  otherwise,  when 
she  struck  him  in  the  face  with  an  iron  patten,  drawing  a  great  deal  of 
blood. 

*  Commonwealth  i?.  Mosler,  supra,  Gibson,  C.  J. 

*  Ante,  §  567.    And  see  Bay  t^.  The  State,  15  Ga.  228. 
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near  his  adversary  to  perpetrate  it,  the  other,  by  inflicting 
death,  becomes  gailty  of  murder.^ 

§  636.  Bat  no  words,  however  provoking  or  insulting,  will 
so  far  justify  a  blow  returned,  though  in  actual  passion,  as  to 
reduce  the  killing  to  the  lower  degree.^  This  is  the  general 
doctrine:  the  books  mention  two  qualifications  of  it;  namely, 
that  words  added  to  an  assault  may  perhaps  suffice,  when  the 
assault  would  not  alone ;  ^  and,  that,  if  the  parties  become  ex- 
cited by  words,  and  one  of  them,  acting  under  the  excitement 
provoked  by  words,  attempts  to  chastise  the  other  with  a 
weapon  not  deadly,  he  may  be  held  only  for  manslaughter, 
though  unfortunately  death,  unintended,  is  inflicted.^     More- 


^  Copeland  v.  The  State,  7  Humph.  479.  And  see  Pritchett  o.  The  State, 
22  Ala.  39 ;  ante,  §  544, 567. 

*  Ante,  §  567 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  98,  §  SS ;  Beauchamp  v.  The 
State,  6  Blackf.  299;  The  State  v.  Barfield,  8  Ired.  344;  The  State  r. 
Scott,  4  Ired.  409  ;  Felix  v.  The  State,  18  Ala.  720 ;  Lord  Morley's  case,  J. 
EeL  53,  55,  65,  6  Howell  St  Tr.  769,  771 ;  Rex  v.  Keate,  Comb.  406,  407; 
Seaf  s  case,  Holt,  481,  Skin.  666 ;  The  State  v.  Merrill,  2  Dev.  269  ;  Maw- 
gridge's  case,  17  Howell  St.  Tr.  57, 66.  See  United  States  v.  WUtberger,  3 
Wash.  C.  C.  515. 

'  Reg.  V.  Sherwood,  1  Car.  &  K.  556.    And  see  Bishop  Mar.  &  Div. 

*  3  GreenL  Ev.  §  124;  Foster,  290,  291 ;  J.  KeL  131 ;  Watts  v.  Brains, 
Cio.  Eliz.  778 ;  Mawgridge's  c^,  17  Howell  St  Tr.  57,  62.  This  doctrine 
is  doubdess  just ;  but  usually  acts  of  this  kind  will  be  found  in  fact  to  termi- 
nate in  a  mutual  combat,  when  the  killing  will  be  only  manslaughter,  on 
grounds  already  mentioned.  In  The  State  v.  HiU,  4  Dev.  &  Bat  491,  497, 
Gaston,  J.,  observed :  **  The  general  rule  of  law  is,  that  words  of  reproach 
or  contemptuous  gestures,  or  the  like  offences  against  decorum,  are  not  a  suf- 
ficient provocation  to  free  the  party  killing  from  the  guilt  of  murder,  when 
he  useth  a  deadly  weapon,  or  manifests  an  intention  to  do  great  bodily  harm. 
This  rule,  however,  does  not  obtain  where,  because  of  such  insufficient  prov- 
ocation, the  parties  become  suddenly  heated,  and  engage  immediately  in 
mortal  combat,  fighting  upon  equal  terms."  And  Lord  Hale  says,  that,  in 
Morley's  case,  1  Hale  P.  C.  456,  J.  Eel.  53,  6  Howell  St  Tr.  769,  "  many 
who  were  of*opinion  that  bare  words  o£  slighting,  disdain,  or  contumely 
would  not  of  themselves  make  such  a  provocation  as  to  lessen  the  crime 
into  manslaughter,  yet  were  of  this  opinion,  that,  if  A.  gives  indecent  Ian- 
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over  .Lord  Hale  says,  it  was  held  in  Morley's  case,  "that 
words  of  menace  of  bodily  harm  would  come  within  the 
reason  of  such  a  provocation  as  would  make  the  offence  to  be 
but  manslaughter ; "  ^  but  this  proposition  is  hardly  reconcil- 
able with  some  other  established  doctrines.* 

§  637.  Where  there  is  a  quarrel,  the  party  who  begins  it 
stands  on  a  different  ground  from  the  other,  unless  the  one 
assailed  puts  himself  equally  in  the  wrong  by  a  defence  of 
himself  he  has  no  right  to  make.^  Indeed,  in  some  cases  of 
this  sort,  the  beginner  occupies  only  the  position  of  an  assail- 
ant throughout  the  combat,  though  long  continued.  Thus,  if 
without  provocation  a  man  draws  his  sword  upon  another, 
and  the  other  draws  in  defence ;  whereupon  they  fight,  and 
the  first  slays  his  adversary  ;  his  crime  is  murder.*  But  where 
an  assault,  which  is  neither  calculated  nor  intended  to  kill,  is 
returned  by  violence   beyond  what  is  proportionate  to  the 


guage  to  B.,  and  B.  thereupon  strikes  A.,  bnt  not  mortaUy ;  and  then  A. 
strikes  B.  again,  and  then  B.  kills  A. ;  this  is  but  manslaughter.  For  the 
second  stroke  made  a  new  provocation,  and  so  it  was  but  a  sudden  fallii^ 
out ;  and,  though  B.  gave  the  first  stroke,  and,  after  a  blow  received  from  A, 
B.  gives  him  a  mortal  stroke,  this  is  but  manslaughter,  according  to  the  prov- 
erb, the  second  blow  makes  the  affray.  And  this  was  the  opinion  of  myself 
and  some  others."  So  in  this  case  of  Morley,  as  see  J.  Kel.  58,  55,  6  Howell 
St  Tr.  769,  771,  it  was  agreed,  that  "if,  upon  ill  words,  both  of  the  par- 
ties suddenly  fight,  and  one  kiU  the  other,  |his  is  but  manslaughter ;  for  it  is 
a  combat  betwixt  two  upon  a  sudden  heat,  which  is  the  legal  description  of 
manslaughter."  In  Felix  v.  The  State,  IS  Ala.  720,  the  doctrine  seena  to 
be  laid  down  broadly,  that  provocation  by  words  will  never  reduce  the  kik 
ing  to  manslaughter.  And  see  Bay  v.  The  State,  15  Ga.  225 ;  Bex  r. 
Snow,  1  East  P.  C.  244, 1  Leach,  4th  ed.  151 ;  Bex  p.  Thomas,  7  Car.  k  P. 
817  ;  Holly  v.  The  State,  10  Humph.  141 ;  Commonwealth  v.  Crane,  1  Va. 
Cas.  10 ;  The  State  v.  Scott,  4  Ired.  409. 

^  Morley^s  case,  1  Hale  P.  C.  456.  An  analogous  doctrine  prerulB  in 
matrimonial  law.    Bishop  Mar.  &  Div.  §  465. 

'  See  ante,  §  567. 

'  See,  however,  ante,  §  686  note. 

*  Huggef  8  case,  J.  KeL  59, 61 ;  Anonymous,  J.  Eel.  58 ;  The  State  v.  HS, 
4  Dev.  &  Bat  491 ;  Beg.  v.  Mawgridge,  J.  Eel.  119, 125, 126 ;  1  Hawk.  P.  C. 
Curw.  £d.  p.  87,  §  18. 
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aggression,  the  character  of  the  combat  is  changed ;  and,  if, 
without  time  for  his  passion  to  cool,  the  assailant  kills  the 
other,  he  commits  only  manslaughter.^ 

§  638.  There  are  other  cases  in  which,  where  the  passion 
becomes  excited  by  the  conduct  of  the  person  killed,  the  law 
regards  tenderly  a  homicide  committed  by  the  excited  one, 
and  makes  it  only  manslaughter.  Thus,  if  a  husband  finds 
his  wife  committing  adultery,  and,  provoked  by  the  wrong, 
instantly  takes  her  life,  or  the  adulterer's;^  or,  if  a  father 
detects  one  in  the  commission  of  the  crime  against  nature 
with  his  son,  and  immediately  ayenges  the  wrong  by  the 
death  of  the  wrongdoer ;  ^  the  homicide  is  only  manslaughter. 
But,  to  entitle  it  to.  this  tender  consideration,  the  detection 
must  be  in  the  very  act,  which  is  supposed  to  stir  so  power- 
fully the  blood  of  the  injured  person,  as  to  impair  for  the 
moment  his  reason ;  and,  if,  after  merely  hearing  of  such  an 
outrage,  the  wronged  individual  immediately  takes  vengeance 
on  the  other,  by  pursuing  and  killing  him,  his  offence  is  mur- 
der.^ Where  one,  having  his  pocket  picked,  seized  the  thief, 
and,  being  encouraged  by  a  concourse  of  people,  threw  him 
into  the  adjoining  pond  to  avenge  the  theft  by  ducking  him ; 
whereupon,  contrary  to  expectation,  he  was  unfortunately 
drowned ;  the  homicide  was  held  to  be  in  this  lower  degree 
only.^ 


^  The  State  v.  Hill,  4  Dev.  &  Bat  491.  And  see  The  State  v.  Cony,  1 
Jones,  N.  C.  28^;  ante,  §  636  and  note. 

'  1  Hawk.  P.  C.  Corw.  Ed.  p.  98,  §  U ;  Foster,  298 ;  Beg.  v.  Kelly,  2 
Car.  &  K.  814;  FearBon's  case,  2  Lewin,  216 ;  The  State  v.  John,  8  lied. 
880. 

*  Beg.  V.  Fisher,  8  Car.  &  P.  182. 

*  In  one  case  of  this  kind,  where  the  &cts  were  undisputed,  and  the  judge 
distinctly  told  the  jury  the  killing  was  murder,  they  returned  a  verdict  of 
manslaughter,  a  case  which  illustrates  the  truth,  that  the  asperities  of  the  law 
may  foe  softened,  practically,  by  the  humanity  of  jurors.  Beg.  v,  Fisher,  8 
Car.  &  P.  182.  See,  also,  on  the  matter  of  the  text,  Commonwealth  v.  Mc« 
Whirt,  8  Grat  594. 

*  Bex  V.  Fray,  1  East  P.  C.  286 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  99,  §  88. 
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§  639.  The  criterion  to  determine,  whether  the  act  of  the 
person  killed  was  a  provocation  sufficient  in  law  to  reduce 
the  offence  to  manslaughter,  is  not,  whether  it  were  a  crime 
indictable ;  but  whether  the  law  deems  it  one  calculated  to 
excite  the  passions  beyond  control.^  Said  a  learned  judge: 
^  A  libel  is  not  only  a  civil  injury,  but  a  public  offence ;  yet 
the  law  will  not  consider  it  a  provocation  extenuating  the 
slaying  of  the  libeller  into  manslaughter,  although  the  deed 
may  have  been  committed  in  the  first  gust  of  passion.  Add- 
tery  is  not  an  indictable  offence ;  ^  yet,  of  all  the  provocations 
which  can  excite  man  to  madness,  the  law  recognlKes  it  as 
the  highest  and  the  strongest"  ^ 

§  640.  Another  consideration,  applicable  in  all  cases,  is,  that 
if  the  passion  had  time  to  cool,  the  killing  is  not  reduced  to 
manslaughter,  though  in  fact  the  passion  had  not  cooled.^ 
For  "  when  anger,  provoked  by  a  cause  sufficient  to  mitigate 
an  instantaneous  homicide,  has  been  continued  beyond  the 
time  which,  in  view  of  all  the  circumstances  of  the  case,  may 
be  deemed  reasonable,  the  evidence  is  found  of  that  depraved 
spirit  in  which  malice  resides."  * 

§  641.  The  length  of  time  necessary  for  cooling  has  never 
been  made  absolute  by  rule ;  but  some  cases  have  occarred 
which  shed  light  on  this  point  Thus,  '*  if  two  men  fall  oat 
in  the  morning,  and  meet  and  fight  in  the  afternoon,  and  one 
of  them  is  slain,  this  is  murder ;  for  there  was  time  to  allay 


As  to  'passion  created  by  the  acts  of  children,  servants,  and  the  like,  see 
Eeafs  case,  Holt,  481,  Skin.  666 ;  Bex  v.  Hazel,  1  East  P.  C.  296,  1 
Leach,  4th  ed.  868 ;  Rex  v,  Wiggs,  1  Leach,  4th  ed.  878,  note. 

^  See  Preston  v.  The  State,  25  Missis.  SSS. 

'  See  ante,  §  9  et  seq. 

*  Gaston,  J^  in  The  State  v.  WUly  1  Dev.  &  Bat  121, 169. 

*  The  State  v.  McCants,  1  Speers,  884 ;  Anonjmous,  J.  EeL  56 ;  Bex  e- 
Young,  8  Car.  &  P.  644 ;  Bex  v.  Hayward,  6  Car.  &  P.  157 ;  Commonweal^ 
V.  Green,  1  Ashm.  289,  298 ;  Commonwealth  v.  McWhirt,  3  Grat  694;  and 
the  other  cases  cited  to  this  section ;  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  99,  §  40. 

*  Wardlaw,  J.,  in  The  State  v.  McCants,  sapra,  p.  890. 
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the  heat,  and  their  after-meeting  is  of  malice."  ^  And  an 
hoar  seems  to  lia^e  been  deemed  sufficient.^  Bat  the  doo« 
trine  is,  that  each  case  must  stand  on  its  own  merits,  as 
i^ected  by  its  cbcumstances ;  though  the  question  is  one  of 
law,^  whether,  in  the  particular  circumstances,  the  blood  has 
had  sufficient  cooling  time.  Hawkins  states  the  doctrine 
thus:  *<  If  two  persons  quarrel  over  night,  and  appoint  to  fight 
the  next  day,  (xt  quarrel  in  the  morning  and  agree  to  fight  in 
the  afternoon,  or  such  a  considerable  time  after,  by  which  in 
common  intendment,  it  must  be  presumed  that  the  blood  was 
eooled,  and  then  they  meet  and  fight,  and  one  kill  the  other, 
he  is  guilty  of  murder."  * 

§  642.  The  doctrine,  let  it  be  repeated,  is,  that  the  ques* 
tion  of  what  is  a  sufficient  cooling  time,  and  the  question 
of  what  is  a  sufficient  provocation,  are  both  of  law  and 
not  of  fact.^  Like  all  other  questions  of  law,  they  are  found 
practically  involved  in  inquiries  concerning  facts,  and  as  such 
they  must  be  passed  upon  by  the  jury. 

§  643.  2.  But,  whatever  cause  of  provocation  may  have  ex* 
isted,  if  the  homicide  was  not  the  result  of  passion,  it  is  not 
reduced  thereby  to  manslaughtern  Thus  if  a  man  determines 
to  kill  another,  or  to  do  him  great  bodily  harm,  and  seeks 
occasion  for  a  quarrel,  he  cannot  avail  himself  of  the  passion 
excited  in  the  quarrel ;  because  he  acts  upon  an  impulse  his 
mind  received  in  its  cool  moments.^     And,  where  the  quarrel 


^  Rex  V.  Legg,  J.  Eel.  27. 

*  Rex  17.  Onebj,  2  Stra.  766,  2  Ld.  Baym.  1485. 
'  See  post,  §  642. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  96,  §  22. 

*  The  State  v.  McCants,  1  Speers,  884 ;  The  State  v,  Craton,  6  Ired.  164 ; 
The  State  v.  Dunn,  18  Miaso.  419 ;  Beg.  v.  Fisher,  8  Car.  &  P.  182 ;  Beau- 
champ  V.  The  State,  8  Blackf.  299 ;  Felix  v.  The  State,  18  Ala.  720 ;  Bex 
».  Beeaon,  7  Car.  &  P.  142. 

*  Stewart  v.  The  State,  1  Ohio  State,  66 ;  People  v.  McLeod,  1  Hill,  N.  Y. 
877 ;  Slaughter  v.  Commonwealth,  11  Leigh,  Ya.  681 ;  The  State  v,  Martin, 
2  Ired.  101 ;  The  State  v.  Hildreth,  9  Ired.  429 ;  The  State  v.  Lane,  4  Ired. 
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ifi  not  sought,  if  two  persons,  one  of  whom  has  determined 
to  kill  the  other,  meet  and  come  to  blows ;  and  the  one  who 
had  such  determination  in  his  mind  inflicts  an  injury  from 
which  death  follows ;  he  is  guilty  of  murder  or  manslaughter, 
according  as  the  killing  was  in  consequence  of  the  previoos 
malice,  or  of  the  sudden  prorocation.^  And  if  a  man,  unpro- 
voked, resolves  to  use  a  deadly  weapon  against  any  person 
who  may  assail  him,  this,  under  many  circumstances,  .shows 
that  a  falal  blow,  afterward  given,  sprung  rather  from  prece- 
dent malice  than  sudden  passion.  ^'  None  but  a  bad  man,  of 
a  wicked  and  evil  disposition,  would  really  determine  before- 
hand to  resent  a  blow  with  such  an  instrument"^  So  when 
a  man  enters  a  contest  dangerously  armed,  and  fights  at  un- 
fair advantage,  his  offence,  if  death  follows,  is  murder.^ 

4  644  Says  Hawkins :  "  Whenever  it  appears,  from  the 
whole  circumstances  of  the  case,  that  he  who  kills  another 
on  a  sudden  quarrel  was  master  of  his  temper  at  the  time, 
be  is  guilty  of  murder :  as  if,  after  the  quarrel,  he  fall  into 
other  discourse,  and  talk  calmly  thereon ;  or,  perhaps,  if  he 
have  so  much  consideration  as  to  say,  that  the  place  wherein 
the  quarrel  happens  is  not  convenient  for  fighting,  or  that,  if 
be  should  fight  at  present, ^e  should  have  the  disadvantage 
by  reason  of  his  shoes,  etc."^    The  case  of  the  blood  actually 


lis ;  Reg.  V.  Smith,  6  Car.  &  P.  160 ;  Rex  v.  ThomaB,  7  Car.  &  P.  817 ;  The 
State  V.  Johnson,  1  lied.  S54 ;  The  State  v.  Tilly,  8  Ired.  424 ;  Bex  v. 
Mason,  1  East  P.  C.  239 ;  Felix  v.  The  State,  18  Ala.  720  ;  Rex  v.  Wonnall, 
2  Roll.  120. 

^  Reg.  V.  Kirkham,  8  Car.  &  P.  115.  See  Reg.  v.  Mason,  1  East  P.  C. 
289  ;  Reg.  v.  Smith,  8  Car.  &  P.  160;  The  State  o.  Johnson,  1  Ired.  854; 
The  State  v.  Tilly,  8  Ired.  424 ;  Copeland  v.  The  State,  7  Homph.  479. 

*  Rex  V.  Thomas,  7  Car.  &  P.  817.  See  Selfridge's  case,  Whart  Horn. 
417 ;  Reg.  v.  Smith,  8  Car.  &  P.  160 ;  Slaughter  v.  Commonwealth,  11  Leigh, 
681 ;  The  State  v.  Ferguson,  2  Hill,  S.  C.  619. 

*  The  State  v,  Hildreth,  9  Ired.  429 ;  Rex  v.  Whiteley,  1  Lewin,  178. 

«  1  Hawk.  P.  C.  Curw.  Ed.  p.  96,  §  28.  Said  an  American  judge :  ''  There 
can  be  no  such  thing  in  law  as  a  killing  with  malice,  and  also  upon  ihefitrvr 
bretns  of  passion ;  and  provocation  furnishes  no  extenuation,  unless  it  pro* 
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cooling,  tfaongh  on  a  less  time  than  the  law  would  allow, 
shows  the  doctrine  on  this  point ;  which  is,  that,  if  the  actual 
ftiror  of  mind  does  not  exist,  or  does  not  impel  the  arm 
which  inflicts  the  fatal  blow,  there  is  no  excuse  from  passion 
to  reduce  the  offence  to  manslaughter.^ 

§  645.  Before  passing  to  our  next  topic,  the  observation 
may  be  repeated,  that  the  doctrines  stated  in  other  parts  of 
this  chapter  concerning  the  effect  of  a  killing  in  defence  of 
one^s  person  a  or  property  »  or  friend,*  are  not  modiBed  by  the 
matter  we  have  just  been  considering.^  And  when  a  man 
chastises  his  child  to  excess,  he  has  also  the  same  rights  to 
protection  from  the  higher  offence,  if  death  follows,  which  we 
have  already  explained,^  though  he  does  the  act  without  im** 
pulse  from  his  passions.  The  general  doctrine,  in  respect  of 
these  cases,  being,  that  where  the  act  is  lawful  carried  to  a 
lawful  degree,  the  offence  of  causing  death  by  carrying  it  to 
a  degree  unlawful  is  manslaughter  only.*^  But  the  reader 
need  not  be  detained  by  a  repetition  of  propositions  already 
laid  down. 

§  646.  Fourthly.  The  Act  which  distinguishes  Murder  from 
Manslaughter^  viewed  in  reference^to  the  Conduct  of  third  Per- 
sans.  The  doctrine  of  the  right  to  interfere  in  behalf  of 
others  has  already  been  stated.^     And,  in  the  previous  vol- 


dnces  passioa.  Malice  exclades  paBsioxi.  Passion  presapposes  the  absence 
of  malice.  In  law  they  cannot  coexist"  Gaston,  J.,  in  The  State  v.  John- 
son, 1  Ired.  354.    And  see  Commonwealth  v.  Green,  1  Ashm.  289,  298. 

*  See  The  State  v,  McCants,  1  Speers,  884 ;  Rex  v,  Hayward,  6  Car.  & 
P.  U7 ;  Monroe  v.  The  State,  5  Ga.  85. 

*  Ante,  §  560  et  seq.,  etc. 

*  Ante,  §  588,  589,  and  other  sections. 

*  Ante,  §  581. 

*  See  ante,  §  632,  634. 

*  Ante,  §  604,  619,  621. 

*  Ante,  §  621. 

*  Ante,  §  581. 
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ume,^  we  considered  when  persons  may  take  the  life  of  inno- 
cent individuals  in  order  to  preserve  their  own  lives.  *  Thoae 
doctrines,  which  the  reader  may  examine  and  apply  for  him- 
self, furnish  the  analogies  to  determine  the  matter  now 
before  us.  There  are  no  decisions  to  guide  us;  but  there 
is  the  strong  dictate  of  reason  and  justice,  that  resent- 
ment for  an  injury,  if  wreaked  on  one  innocent,  conld  re- 
ceive no  palliation  on  the  ground  of  any  sudden  excitement 
There  is,  however,  this  doctrine,  that,  if,  on  a  sudden  quanel 
between  two  persons,  a  blow  intended  for  one  of  them  acei* 
dentally  falls  on  a  third,  whom  it  kills,  the  homicide  will  be 
only  manslaughter,  the  same  as  if  the  blow  had  taken  the 
life  of  the  person  for  whom  it  was  intended.^ 

§  647.  Fifthly.  The  distinction  bettaeen  Murder  and  Mant 
slatighter  under  the  Statutes  of  some  of  the  States*  The  dis- 
tinction between  these  two  grades  of  felonious  homicide  has 
not  been  generally,  in  this  country,. changed  by  statutes;' 
though,  as  we  shall  by  and  by  see,^  there  have  been'  made 
different  degrees  of  both  murder  and  manslaughter,  in  many 
States.  The  revised  statutes  of  New  York,  however,  have 
altered  somewhat  the  partition  line  of  this  common  law 
distinction.  They  provide,  that  '<  The  killing  of  a  hnman 
being,  without  the  authority  of  law,  by  poison,  sbootiog, 
stabbing,  or  any  other  means,  or  in  any  other  manner,  is 
either  murder,  manslaughter,  or  excusable  or  justifiable  homi- 
cide, according  to  the  facts  and  circumstances  of  each  case.^ 
Such  killing,  unless  it  be  manslaughter  or  excusable  or  jus- 
tifiable homicide,  as  hereinafter  provided,  shall  be  murder  in 
the  following  cases:  1.  When  perpetrated  from  a  premedi- 
tated design  to  effect  the  death  of  the  person  killed,  or  of  any 


>  Vol.  I.  §  272  and  note ;  ante,  §  545. 

*  Rex  V.  Brown,  1  I..eacb,  4th  ed.  148,  1  East  F.  C.  231,  245,  274. 

*  See  BiTens  v.  The  State,  6  £ng.  455. 

*  Post,  §  656-658,  661. 

*  2*R.  S.  666,  §  4. 
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human  being.  3.  When  perpetrated  by  any  act  imminently 
dangeroijs  to  others,  and  evincing  a  depraved  mind,  regard- 
less of  hnman  life,  altbongh  without  any  premeditated  design 
to  effect  the  death  of  any  particular  individual.  3.  When 
perpetrated  without  any  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  any  felony."^  The  statute 
provides  further  for  four  different  degrees  of  manslaughter ; 
but  it  is  needless  here  to  copy  the  provision. 

§  648.  The  reader  perceives,  that  the  effect  of  this  statute 
has  been  to  reduce  some  cases  of  common  law  murder  to 
manslaughter.  The  principal  illustration  of  this  effect  is  in 
the  class  of  murders  unintentionally  committed  in  perpetrat- 
ing a  misdemeanor;^  the  homicide  here  being,  under  the 
statute,  manslaughter  of  the  first  degree.^  But  the  second 
subdivision  makes  the  killing  murder  when,  not  being  man- 
slaughter, it  is  '^  perpetrated  by  any  act  imminently  danger- 
ous to  others,  and  evincing  a  depraved  mind,  regardless  of 
human  life,  although  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual;"  and  such  an 
act  is  in  many  cases  a  misdemeanor.  Still  the  majority  of 
the  court  has  held,  that  a  death  unintentionally  caused  by 
cmejly  beating  a  person  is  not  murder  within  this  clause; 
and  the  opinion  is  expressed,  that,  in  the  language  of  Selden, 
J.,  '^  this  subdivision  was  designed  to  provide  for  that  class  of 
cases,  and  no  others,  where  the  acts  resulting  in  death  are 
calculated^  put  the  lives  of  many  persons  in  jeopardy,  with- 
out being  aimed  at  any  one  in  particular,  and  are  perpetrated 
with  a  full  consciousness  of  the  probable  consequence."^ 


*  lb.  §  5.    See,  as  to  Miagssippi,  Boles  v.  The  State,  9  Sm.  &  M.  284. 

*  Ante,  S  624-^27. 

'  People  V.  Bector,  19  Wend.  569 ;  People  v.  'Johnson,  1  Parker,  291 ;. 
People  V.  Enoch,  18' Wend.  169, 174 ;  People  v.  Austin,  1  Parker,  154. 

*  Darrj  v.  People,  2  Parker,  606,  648.  Parker,  J.,  said,  in  accordance 
with  this  view,  that  he  deemed  the  subdivision  designed  to  cover  such  cases 
^  as  where  death  is  caused  by  firing  a  loaded  gun  into  a  crowd,  by  poisoning 
a  well  from  which  people  are  accustomed  to  draw  water,  or  by  opening  the 
draw  of  a  bridge  just  as  a  train  of  can  is  about  to  pass  over  it   In  such  and 
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The  killing  of  a  human  being  by  a  person  engaged  in  the 
commission  of  a  felony,^  is  murder  within  the  first  jBubdivis- 
ion,  though  there  was  no  intent  to  kill.^ 


VII.   Of  the  Intent  which  distinguishes  Murder  from  Mca^ 

slauffhter. 

§  649.  In  the  discussion  of  the  general  question  of  the 
criminal  intent,^  we  did  not  undertake  to  distinguish  the  two 
degrees  of  felonious  homicide.  But  we  said,  that  the  words 
"malice  aforethought"  are  used  in  a  technical  sense,  to  indi- 
cate, in  connection  with  the  word  "murder,"  the  felonious 
killing  known  as  murder,  in  distinction  from  what  is  known  as 
manslaughter.^  And  here  we  may  add,  that  the  rules,  men- 
tioned under  our  last  sub-title  of  this  chapter,  for  determining 
whether  an  act  of  killing  is  murder  or  manslaughter,  are 
the  same  which  the  books  adduce  to  indicate  whether  it  is  of 
malice  aforethought  or  not  But  we  have  seen,*  that  the 
actual  intent  to  kill  is  not  necessary,  and  that  the  rules  to 
determine  what  is  called  the  mental  condition  are  of  an  arbi- 
trary nature,  pointing  rather  to  an  intent  in  law  than  an 
intent  in  fact  Therefore  we  obtain  a  more  exact  idea  of  our 
subject,  by  inquiring,  what  acts,  performed  under  what  cir- 
cumstances, and  in  what  actual  state  of  the  mind,  amount  to 
murder,  and  what  to  manslaughter,  than  by  indulging  in  the 
circumlocution  of  first  ascertaining  the  acts  to  which  the 
law  attributes  what  it  calls  "  malice  aforethought,"  and  after- 
ward considering  that  "  malice  aforethought"  is  a  mere  tech- 


like  cases,  the  imminently  dangerous  act,  the  extreme  depravitj  of  mind, 
and  the  regardlessness  of  human  life  properly  place  the  crime  upon  the 
same  leTel  as  the  taking  of  life  by  premeditated  design."    p.  632. 
^  See  ante,  §  627. 

*  People  V.  Van  Steenbuigh,  1  Parker,  89.  See  also,  under  this  statute, 
Sallivan  t7.  People,  1  Parker,  347;  People  r.  Clark,  3  Seld.  385;  People 
t\  Sheriff  of  Westchester,  1  Parker,  659;  ante,  §  616. 

*  Vol.  I.  §  226  et  seq. 

*  VoL  I.  §  263. 

*  Ante,  §  616  et  seq. 
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nical  phrase,  to  distingaish  the  intent  in  murder  firom  the 
intent  in  manslaughter. 

§  650.  Although  the  malice  in  murder  is  what  is  called 
malice  aforethought^  yet,  as  already  stated,^  there  is  no  par- 
ticular period  of  time  during  which  it  is  necessary  the  pris- 
oner should  have  contemplated  the  homicide.  If  the  intent 
to  kill,  or  to  tlo  other  great  bodily  harm,  is  executed  the  in- 
stant it  springs  into  the  mind,  the  offence  is  as  truly  murder 
as  if  it  had  dwelt  there  for  a  longer  period.' 

§  651.  The  question  of  the  effect  of  drunkenness  to  reduce 
the  homicide  to  the  lower  degree,  as  well  as  to  exempt 
from  punishment  altogether,  lay  within  the  sphere  of  the 
former  volume.^  And  nothing  more  need  be  said  here,  than 
that  the  books  usually  state  malice  aforethought  to  be,  in 
substance,  such  a  depraved  condition  of  mind  as  shows  a 
total  disregard  of  social  duty,  and  a  heart  bent  wholly  on 
eviL* 


VIIL  Of  the  Definition  and  General  View  of  the  Vffence  of 

Murder. 

§  652.  Murder  is  defined  to  be,  in  the  language  of  Haw- 
kins, '^  the  wilful  killing  of  any  subject  whatsoever,  through 
malice  forethought"^     But  this  definition  conveys  only  a 

*  Ante,  §  628 ;  post,  §  658.  • 

*  People  V.  Clark,  3  Seld.  885 ;  Mitcbum  v.  The  State,  11  Ga.  615 ;  Green 
V.  The  State,  13  Misso.  382;  Rex  v.  Legg,  J.  Kel.  27,  128;  Beauchamp  v. 
The  State,  6  Blackf.  299 ;  United  States  v.  Cornell,  2  Mason,  60,  91. 

»  Vol.  I.  §  300-802. 

*  The  State  v.  Jarrott,  1  Ired.  76 ;  United  States  v.  Cornell,  2  Mason,  60, 
91 ;  The  State  v.  Smith,  2  Strob.  77.  And  see  Beauchamp  v.  The  State, 
6  Blackf.  299 ;  Vol.  I.  §  261,  263. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  92,  §  3.  Lord  Coke  defines:  "Murder  is 
when  a  man  of  sound  memor}'  and  of  the  age  of  discretion  unlawfully  kill- 
eth,  within  any  county  of  the  realm,  any  reasonable  creature,  in  rerum 
nctfura,  under  the  king's  peace,  with  malice  forethought  either  expressed 
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very  imperfect  idea  of  the  offence  as  actually  existing  in  the 
law.  A  better  definition  is  the  following:  Marder  is  any 
act,  committed  from  what  the  law  deems  a  depraved  mind 
bent  fully  on  evil,  the  result  of  which  is  the  death  of  a  haman 
being  within  a  year  and  a  day  from  the  lime  of  its  commis- 
sion. 

^  653.  As  to  the  Death  being'  caused  by  the  Act.  The  gen- 
eral rule,  both  of  law  and  of  reason,  is,  that  whenever  a  man 
contributes  to  a  particular  result,  he  is  holden  for  the  result, 
the  same  as  if  his  sole  act  had  produced  it.^  The  contribu- 
tion, however,  must  be  of  such  magnitiide,  and  so  near  the 
result,  that,  sustaining  to  it  the  relation  of  cause  to  effect,  the 
law  takes  it  within  its  cognizance.^  Now  these  propositions 
conduct  us  to  the  doctrine,  that,  whenever  a  blow  is  inflicted 
under  circumstances  to  render  the  party  inflicting  it  crimi- 
nally responsible  if  death  follows,  he  will  be  holden  for  murder 
or  manslaughter,  though  the  person  beaten  would  have  died 
from  other  causes,  or  would  not  have  died  from  this  one,  had 
not  others  operated  with  it;  provided  the  blow  really  con- 
tributed mediately  or  immediately  to  the  death,  as  it  actually 
took  place,  in  a  degree  sufficient  for  the  law's  notice.^ 

§  654.  The  exact  proposition  of  the  last  section  has  not 
been  laid  down  in  the  same  words ;  and  whether  the  cases 
sustain  it  precisely  as  there  stated  ^ay  be  an  open  question. 


i 

by  the  party  or  implied  by  law,  so  as  the  party  wounded  or  hart,  etc.,  die 
of  the  wonnd  or  hurt,  etc.,  within  a  year  and  a  day  after  the  same."  S  Inst 
47.  Lord  Mansfield  defines:  '* Murder  is  where  a  man  of  sound  sense  un- 
lawfully killeth  another  of  malice  aforethought,  either  express  or  implied." 
He  adds :  "  If  the  malice  be  express,  the  facts  remain  with  the  jury.  If  the 
malice  is  to  arise  from  implication,  it  is  a  matter  of  law,  the  entire  consid- 
eration of  which  resides  with  the  court ;  and,  in  the  present  case,  the  find- 
ing, that  there  was  no  intent  to  kill,  does  not  in  any  degree  rary  the 
question."    Rex  v.  Hazel,  1  Leach,  4th  ed.  86S,  888. 

1  See  Vol.  I.  §  264 ;  Reg.  v.  Haines,  2  Car.  &  K.  868 ;  I  Hale  P.  C.  428. 

'  See  Vol.  L  §  264,  808,  820-4)24  ;  ante,  §  857,  609. 

*  And  see  ante,  §  595. 
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la  an  old  book  we  read :  "  Edward  Rew  was  indicted  for 
killing  Nathaniel  Rew  his  brother;  and  upon  the  evidence  it 
was  resolved,  that,  if  one  gives  wounds  to  another,  who  neg- 
lects the  cure  of  them,  or  is  disorderly  a;id  doth  not  keep 
that  rule  which  a  person  wounded  should  do,  yet  if  he  die  it 
is  murder  or  manslaughter,  according  as  the  case  is ;  .  .  .  . 
because,  if  the  wounds  had  not  been,  the  man  had  not  died ; 
and  therefore  neglect  or  disorder  in  the  person  who  received 
the  wounds  shall  not  excuse  the  person  who  gave  them."^ 
And  the  doctrine  is  established,  that,  if  the  blow  caused  the 
death,  it  is  sufficient,  though  the  individual  might  have  recov- 
ered bad  he  used  proper  care  himself  ;*  or  submitted  to 
a  surgical  operation,  to  which  he  refused  submission;^  or 
the  surgeons  treated  the  wound  properly.*  So  also,  if  the 
person  would  have  died  from  some  other  cause  already  oper- 
a^ng>  yet  if  the  wound  hastened  the  termination  of  life,  this 
is  enough.^  But  where  the  wound  was  not  of  itself  mortal, 
and  the  party  died  in  consequence  solely  of  the  improper 
treatment,  and  not  at  all  of  the  wound,  the  result  is  other- 
wise,^ This  last  proposition,  however,  is  practically  danger- 
ous; because,  in  law,  if  the  person  dies  by  the  action  of 
the  wound,  and  by  the  medical  or  surgical  action,  jointly, 


*  Rex  t?.  Rew,  J.  Kel.  26. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  93,  §  10;  McAllister  i;.  The  State,  17  Ala. 
434. 

*  Reg.  V.  Holland,  2  Moody  &  R.  851.  And  see  Reg.  v.  West,  2  Car.  & 
E.784. 

*  The  State  v.  Baker,  1  Jones,  N.  C.  267.  And  see  Reg.  v.  'Haines,  2 
Car.  &  K.  368. 

*  1  Hale  P.  C.  428 ;  The  State  v.  Morea,  2  Ala.  275. 

*  3  Greenl.  £v.  §  139;  1  Hale  P.  C.  428;  Reg.  i;.  Connor,  2  Car.  &  K. 
518;  Parsons  v.  The  State,  21  Ala.  300.  In  this  last  case  the  court  ob- 
Krred :  "  We  all  agree,  that,  ordinarily,  if  a  wound  is  inflicted  not  danger- 
ous in  itself,  and  the  death  was  evidently  occasioned  by  the  grossly  errone- 
ous treatment,  the  original  author  will  not  be  accountable.  And  we  agree 
also,  that,  if  the  wound  was  mortal  or  dangerous,  the  person  who  inflicted  it 
cannot  shelter  himself  under  the  plea  of  erroneous  treatment"  But  the 
former  of  these  two  propositions  is  a  little  more  favorable  to  the  prisoner 
than  an  exact  consideration  of  legal  principle  would  seem  to  dictate. 
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the  wound  must  clearly  be  regarded  sufficiently  a  caiue 
of  the  death.  And  the  wound  need  not  even  be  a  concniient 
cause ;  much  less  need  it  be  the  next  proximate  one ;  for  if 
it  is  the  cause  of  the  cause,  no  more  is  required.^ 

§  655.  The  Time  of  Death,  The  remaining  point  is,  that 
the  death  must  take  place  within  a  year  and  a  day  from  the 
time  when  the  wound  or  other  injury  was  received.*  « In 
the  computation  whereof,"  says  Hawkins,  "  the  whole  day 
on  which  the  hurt  was  done  shall  be  reckoned  the  first;"'  so 
that,  if  the  stroke  is  on  the  first  day  of  January,  and  the 
death  is  on  the  first  day  of  the  January  next  following,  the 
offence  is  committed ;  but  not,  if  the  death  is  on  the  second 
day  of  the  second  January.  Fractions  of  a  day  are  not  re- 
garded ;  so  that  whether  the  stroke  or  death  is  in  the  morn- 
ing or  afternoon  makes  no  difference.^ 

IX.    0/  the  Statutory  Divisions  of  Murder. 

§  656.  The  statutes  of  several  States  divide  murder  into 
murder  of  the  first  degree,  and  murder  of  the  second  degree. 
Thus,  in  Pennsylvania, ''  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  or  by  any  other 
kind  of  wilful,  deliberate,  and  premeditated  killing ;  or  which 
shall  be  committed  in  the  perpetration,^  or  attempt  to  perpe- 


^  Lord  Hale  says :  '*  If  a  man  receives  a  wound  which  is  not  in  itself 
mortal,  but,  either  for  want  of  helpful  applications,  or  [from]  neglect  there- 
of, it  turns  to  a  gangrene  or  a  fever,  and  that  gangrene  or  fever  be  tbe 
immediate  cause  of  Jiis  death,  yet  this  b  murder  or  mandaughter  ip  him 
that  gave  the  stroke  or  wound ;  for  that  wound,  though  it  were  not  the  im- 
mediate cause  of  his  death,  yet  if  it  were  the  mediate  cause  thereof,  and  the 
fever  or  gangrene  was  the  immediate  cause  of  his  death,- yet  the  wound  was 
the  cause  of  the  gangrene  or  fever,  and  so  consequently  is  causa  cavaali'' 
1  Hale  P.  C.  428.  And  see  Oxnmonwealth  v.  McPike,  3  Cush.  181 ;  Beg. 
«.  Minnock,  1  Crawf.  &  Dix  C.  C.  45. 

«  The  State  v.  Orrell,  1  Dev.  189. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  98,  §  9. 

*  8  Inst  63. 
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trate,  any  arsons  rape,  robbery,  or  burglary ;  shall  be  deemed 
marder  in  the  first  degree :  and  all  other  kinds  of  murder 
'shall  be  deemed  murder«of  the  second  degree."  ^  This  Penn- 
sylvania statute  is  the  parent  of  all  the  others.  In  Michigan 
it  has  been  enacted  in  exact  words ;  and,  in  most  of  the  other 
States  which  have  adopted  this  line  of  legislation,  the  de- 
parture from  the  language  of  the  Pennsylvania  provision  is 
not  such  as  calls  for  the  application  of  different  principles 
of  interpretation.^ 

§  657.  The  Indiana  statute,  however,  differs  considerably 
from  this  one.  Its  words  are :  *'  If  any  person  of  sound  mem- 
ory and  discretion  shall,  purposely,  and  of  deliberate  and  pre- 
meditated maUce,  or  in  the  perpetration  or  attempt  to  perpe- 
trate any  rape,  arson,  robbery,  or  burglary,  or  by  administering 
poison  or  causing  the  same  to  be  done,  kill  any  reasonable 
creature  in  being  Emd  under  the  peace  of  the  State,  such  per- 
son shall  be  deemed  guilty  of  murder  in  the  first  degree." 
Ellling  ^  purposely  and  maliciously,  but  without  deliberation 
and  premeditation,"  is  murder  of  the  second  degree.^  And 
the  statute  of  Ohio  is  essentially  the  same  as  this  Indiana 
one.* 

§  658.  The  reader's  attention  is  now  directed  to  some 
points  relating  to  the  statute  as  it  is  found  in  Pennsylvania 
and  the  other  States  which  have  substantially  used  the  same 
words.  It  provides  for  two  classes  of  cases:  first,  those  in 
which  the  murder  is  committed  by  poison,  by  lying  in  wait. 


1  Act  of  April  22,  1 794,  §  2. 

'  See  Whart  Crim.  Law,  §  1075  et  aeq.  And  see  Dale  v.  The  State,  10 
Yerg.  551 ;  Riley  v.  The  State,  9  Humph.  646 ;  Bratton  v.  The  State,  10 
Hamph.  103;  Whiteford  v.  Commonwealth,  6  Rand.  721;  The  State  v. 
Dnnn,  18  Misso.  419;  Biyens  v.  The  State,  6  Eng.  455;  Commonwealth  r. 
Jones,  1  Leigh,  59S. 

'  Finn  9.  The  State,  5  Ind.  400. 

*  Act  of  March  7, 1885,  §  1,  2, 1  Swan  Stat  269.  And  see  The  State  v. 
Turner,  Wright,  20. 
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or  by  attempting  to  commit,  or  committing,  one  of  the  enu- 
merated other  offences ;  wherein  there  is  no  need  for  the  piia- 
oner  to  have  specifically  intended  the  killing,  but  the  matter 
stands,  evidently,  as  at  the  common  law.  Homicides  of  this 
kind  are  murders  of  the  first  degree.^  Secondly,  all  the  re- 
maining common-law  murders  are  divided  into  two  classes, 
and  made  murder  of  the  first  or  second  degree,  according  as 
the  prisoner  specifically  intended  to  take  the  life  of  the  de- 
ceased or  not^  If  there  was  the  intent  to  take  life,  sach 
intent  need  not  have  existed  for  any  period  or  moment  of  time 
before  its  execution ;  the  rale,  under  this  statute,  being  the 
same  as  at  the  common  law.'    In  Tennessee,  the  doctrine  is 


*  Dale^r's  case,  Whart  Hoxxl  466,  474,  charge  of  King,  J.;  Common- 
wealth V,  Jones,  1  Leigh,  598,  610 ;  Riley  v.  The  State,  9  Hamph.  646,  the 
court,  in  this  last  case,  observing :  "  In  cases  of  murder  by  ordinary  means, 
the  circumstances  of  the  transaction  must  show  that  it  was  done  wilfully, 
deliberately,  maliciously,  and  premeditatedly,  or  it  is  not  murder  in  the  first 
degree ;  but,  if  murder  be  perpetrated  by  poison,  or  Ipng  in  wait,  it  shall  be 
murder  in  the  first  degree,  ....  if  it  be  proved,  that  the  killing  was  of  such 
a  character  that,  under  ordinary  circumst&nces,  it  would  have  been  murder 
at  common  law,  and  the  fiMt  of  lying  in  wait  exist ;  that  fact  will  make  it  a 
case  of  murder  in  the  first  degree,  under  the  statute."  Green,  J.  Opio- 
ions  adverse  to  the  doctrine  stated  in  this  quotation  have  been  expressed  in 
Pennsylvania  and  Connecticut ;  but  the  cases  are  not  of  a  conclusive  nature. 
The  State  v.  Dowd,  19  Conn.  888, 391 ;  Commonwealth  v.  Keeper  of  Prison,  2 
Ashm.  227.    See  further  on  the  point,  Souther  t^.  Commonwealth,  7  Grat  673. 

*  Swan  0.  The  State,  4  Humph.  136 ;  Dains  v.  The  State,  2  Humph.  439; 
Clark  V,  The  State,  8  Humph.  671 ;  Conunonweaith  v.  Murray,  2  Ashm.  41 ; 
Commonwealth  v.  Williams,  2  Ashm.  69  ;  Conunonwealth  v.  Keeper  of  the 
Prison,  2  Ashm.  227 ;  Dale  v.  The  State,  10  Yens.  551 ;  Pirtle  v.  The  State, 
9  Humph.  663 ;  Whit^ord  v.  Conunonwealth,  6  Rand.  721 ;  Bivens  9.  The 
State,  6  £ng.  455 ;  Mitchell  v.  The  State,  6  Yeif;.  340,  8  Yerg.  514;  HiO 
V.  Commonwealdi,  2  Grat  594.  See  Respubltca  v.  Bob,  4  Dall.  145 ;  Ben- 
nett If.  Commonwealth,  8  Leigh,  745  ;  The  State  v.  Smith,  32  Maine,  369. 

'  Ante,  §  628,  650;  Shoemaker  v.  The  State,  12  Ohio,  43 ;  Jordan  v. 
The  State,  10  Texas,  479;  Anthony  v.  The  State,  1  Meigs,  265 ;  Swan  «. 
The  State,  4  Humph.  136;  The  State  v.  Dunn,  18  Missa  419;  The  State 
V.  Jennings,  18  Misso.  435;  People  v.  Clark,  3  Seld.  385.  Contra,  Bivens  r. 
The  State,  6  £ng.  455.  As  to  the  Indiana  statute,  see  Finn  v.  The  State, 
5  Ind.  400.  , 
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established,  that,  if  one,  meaning  to  kill  a  particular  person, 
accidentally  executes  the  purpose  on  another,  his  offence  of 
murder  is  only  in  the  second  degree ;  ^  and  herein  the  court 
expressly  overrules  some  nisi  pritis  opinions  to  the  contrary 
in  Pennsylvania.^  If  one  designedly  kills  another  by  way  of 
resistante  to  a  lawful  arrest,  his  offence  is  murder  of  the  first 
degree,*     . 


X.   Of  the  Definition  and  General  View  of  Manslaughter. 

§  659.  The  distinction  between  murder  and  manslaughter 
is  said  in  the  books  to  be,  that  the  one  is  of  malice  afore- 
thought, called  sometimes  malice  prepense,  and  the  oth,er  is 
not^  But  this  distinction  rests  on  the  same  unsatisfactory 
foundatioQ  as  the  usual  definition  of  murder ;  the  difficulty 
being,  that  the  words  malice  aforethought  convey,  in  them- 
selves, no  adequate  idea  of  the  thing  which  in  law  is  signified 
by  them.  And  so  a  better  definition  of  manslaughter  is :  the 
unlawful  act  which  results  in  the  death  of  a  human  being, 
within  a  year  and  a  day  from  the  time  of  its  commission.  In 
this  definition  murder  is  also  included ;  and  properly  so,  be- 
cause an  indictment  for  manslaughter  may  be  sustained 
while  the  proof  is  of  murder.^ 

§  660.   The  other  points  considered  under  our  eighth  sub- 
title are  equally  applicable  here.^ 


^  Bratton  v.  The  State,  10  Humph.  103. 

I  Commonwealth  v.  Dougherty,  7  Smith's  Laws,  6^5,  Whart  Hom.  862 ; 
Commonwealth  r.  Flavel,  Whart  Horn.  863.  And  see  Commonwealth  v. 
Green,  1  Ashm.  2S9 ;  Commonwealth  v.  Keeper  of  the  Prison,  2  Ashm.  227. 

*  Tom  V.  The  State,  8  Humph.  S6. 

*  1  Hale  P.  C.  449.  See  1  Hawk.  P.  C.  Curw.  £d.  p.  89,  §  1 ;  Bex  v. 
Tayknr,  1  Lewin,  215. 

*  Vol.  I.  §  586.  As  to  manslaughter,  under  the  Ohio  statute,  see  Mont- 
gomeiy  r.  The  State,  11  Ohio,  424. 

*  Ante,  §  658-^55. 
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XL    Of  the  Statutory  Divisions  of  Manslaughter. 

§  661.  The  statutes  of  some  of  the  States,  after  the  ex- 
ample of  Pennsylvania  concerning  murder,  have  made  differ- 
ent degrees  of  manslaughter.  In  New  York,  we  have  seen,* 
there  are  four  degrees.  But  the  books  do  not  contain  suffi- 
cient adjudications  to  direct  us  into  a  profitable  discussion 
of  this  subject^ 

XII.    Of  Attempts. 

§£62.  In  the  previous  volume,^  the  subject  of  criminal 
attempt  was  discussed  at  large.  We  shall  have  no  occasion 
to  enter  into  the  same  matter  here;  but  only  to  refer  the 
reader  to  the  adjudications  of  the  courts,  on  that  specific 
branch  of  the  general  subject  known  as  attempt  to  commit 
murder  or  manslaughter. 

§  663.  To  constitute  an  attempt  to  commit  murder,  the 
mind  must  specifically  contemplate  the  taking  of  life ;  and, 
where  the  act  is  one  which,  being  successful,  is  murder,  while 
in  fact  there  is  no  intent  to  kill,  this  offence  of  attempt  to 
commit  murder  is  not  perpetrated.^    This  is  the  exact  state- 


^  Ante,  §  647. 

'  As  to  Alabama,  see  Oliver  v.  The  State,  17  Ala.  587.  As  to  Fennsfl- 
vania,  see  Commonwealth  v.  (xable,  7  S.  &  R.  428. 

'  Vol.  I.  §  510  et  seq.    And  see  ante,  §  597. 

*  The  State  v.  Jefferson,  3  Harring.  Del  571 ;  DaTidson  v.  The  State,  9 
Humph.  455.  See  Dains  t;.  The  State,  2  Hnmph.  489 ;  The  State  t^.  Cla- 
rissa, 11  Ala.  57 ;  Shavp  v.  The  State,  19  Ohio,  879 ;  Rex  p.  Coe,  6  Car.  & 
P.  403 ;  Nancy  p.  The  State,  6  Ala.  483 ;  People  v.  Shaw,  1  Parker,  827. 
But  see  The  State  v.  Bullock,  18  Ala.  413 ;  Moore  v.  The  State,  18  Ala. 
582;  Rex  v.  Howlett,  7  Car.  &  P.  274;  Dave  o.  The  State,  22  AUu  23; 
The  State  v.  Nichols,  8  Conn.  496 ;  People  v.  Vinegar,  2  Parker,  24.  la 
Mississippi,  under  a  statute  which  provides  a  punishment  for  *'  every  person 
who  shall  be  convicted  of  shooting  at  another  with  intent  to  kill,"  the  proof 
must  show  a  special  intent  to  kill  the  particular  person  named  in  the  indict- 
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ment  of  the  law ;  but,  as  a  question  of  evidence,  the  ten- 
dency of  the  thing  done  may  be  looked  at  to  determine  the 
intent  from  which  it  proceeded.^ 

§  664.  There  are  statutes  against  feloniously  and  of  malice 
aforethought  assaulting  a  person  with  intent  to  commit  mur- 
der ;  ^  against  administering  poison ;  ^  against  attempting  to 
drown,  with  intent  to  murder;^  and  various  other  like 
provisions  of  statutory  law,  aiming  at  the  preservation  of 
human  life;  but  there  is  no  need  for  a  particular  discus- 
sion of  them  here. 

§  665.  An  attempt  to  murder,  contemplated  either  as  an 
offence  under  a  statute,  or  at  the  common  law,  is  only  a  mis- 
demeanor; unless  a  special  statutory  provision  makes  it 
felony.^ 


ment;  an  inteia  to  kill  any  other  person,  or  a  general  malicious  intent,  not 
being  sufficient.  Morgan  v.  The  State,  13  Sm.  &  M.  242.  In  a  late  Eng- 
lish case,  the  prisoner  was  indicted  under  Stat.  7  &  S  WilL'4  and  1  Vict 
S5,  §  3,  for  wounding  A.,  with  intent  to  murder  him.  The  proof  was,  that 
he  supposed  the  person  he  shot  at  to  be  B.,  whom  he  intended  to  murder ; 
and  this  proof  was  held,  on  a  case  reserved,  to  sustain  the  indictment 
Said  Parke,  B.,  "  The  prisoner  did  not  intend  to  kill  the  particular  person, 
but  he  meant  to  murder  the  man  at  whom  he  shot"  Reg.  v.  Smith,  Dears. 
559. 

'  The  State  v.  Johnson,  supra ;  Reg.  v.  Jones,  9  Car.  &  P.  258.  See  Reg. 
V.  Renshaw,  2  Cox  C.  C.  285,  20  Eng.  L.  &  Eq.  593 ;  Vol  I.  §  514. 

'  DaTidson  v.  The  State,  9  Humph.  455 ;  Evans  t*.  The  State,  1  Humph. 
394 ;  Humphries  v.  The  State,  5  Misso.  203 ;  Wright  v.  The  State,  9  Yerg. 
342. 

'  Rex  V,  Harley,  4  Car.  &  P.  369 ;  Rex  v.  Powles,  4  Car.  &  P.  571 ;  Reg. 
V,  Cluderay,  1  Den.  C.  C.  515,  2  Car.  &  K.  907,  Temp.  &  M.  219, 14  Jur. 
71,  19  Law  J.,  N.  s.,  M.  C.  119;  Rex  v.  Cadman,  1  Moodj,  114;  Rex  v. 
Lewis,  6  Car.  &  P.  161 ;  Reg.  v.  Michael,  9  Car.  &  P.  356,  2  Moody,  120; 
Reg.  p.  WiUiams,  1  Den.  C.  C.  39 ;  Lohman  v.  People,  1  Comst.  379. 

*  Sinclair's  case,  2  Lewin,  49. 

'  The  State  v.  Bojden,  13  Ired.  505 ;  Commonwealth  v.  Barlow,  4  Mass. 
439;  The  State  v.  Danforth,  3  Conn.  112;  Southworth  v.  The  State,  5 
Conn.  325. 

[431] 


§  667  8PBGIFIC  OFFENCES.  [BOOK  VIL 


XIII.    Other  Concluding  Pcdnts. 

§  666.  Murder  and  manslaughter  are  both  felony  at  the 
common  law.^  The  consequences  of  this  doctrine,  as  respects 
principals,  and  accessories  before  and  after  the  fact,  are  sach 
as  were  explained  in  the  previous  volume.^ 

§  667.  The  locality  in  which,  generally,  an  offence  may  be 
alleged  to  have  been  committed,  was  also  fully  discussed  in 
our  previous  volume ;  ^  the  applications  of  the  doctrines  to 
questions  of  felonious  homicide  may  be  seen  there.^    The 


>  Foster,  302 ;  The  State  v.  Ben,  1  Har.  &  J.  99 ;  The  State  v.  Hende^ 
son,  2  Dev.  &  Bat.  543.  In  Pennsylyania,  under  Stat  April  22, 1794,  §  8, 
voluntary  manslaughter  is  only  misdemeanor. 

'  Vol.  I.  §  445-461,  466-479,  486-494.  And  see,  as  coxujjerns  murder  and 
manslaughter  particularly,  Vol.  I.  §  266,  268,  269,  459,  468,  475,  477,  4S8, 
492;  The  State  v.  McCam,  11  Humph.  494;  Beg.  v.  Gd^,  1  Car.&K 
185 ;  United  States  v.  Boss,  1  Gallis.  624 ;  The  State  v.  Simmons,  1  Brev. 
6 ;  Beg.  v.  Cuddy,  1  Car.  &  K.  210 ;  Beg.  v.  Young,  8  Car.  &  P.  644 ;  Beg. 
V.  Whithome,  S  Car.  &  P.  894  ;  Beg.  i;.  Edmeads,  8  Car.  &  P.  S90;  Bex  v. 
Hodgson,  1  Leach,  4th  ed.  6 ;  Bex  v,  Hubson,  1  East  P.  C.  258,  being  8.  g; 
Bex  V,  Mastin,  6  Car.  &  P.  396 ;  The  Stat«  v.  Hildreth,  9  Ired.  440 ;  Beg.  v. 
Howell,  9  Car.  &  P.  487;  Goose's  case.  Sir  F.  Moore,  461 ;  Bex  v.  Murphy, 

6  Car.  &  P.  103 ;  Vaux's  case,  4  Co.  44 ;  Beg.  v.  Alison,  8  Car.  &  P.  418; 
Beg.  V,  Tyler,  8  Car.  &  P.  616  ;  The  State  v.  Coleman,  5  Port  32;  Beg.  v. 
Williams,  1  Den.  C.  C.  39 ;  Beg.  v.  Wallis,  Salk.  334,  335 ;  ManseU's  case, 
2  Dy.  128,  pi.  60 ;  Nuthill  v.  The  State,  11  Humph.  247 ;  Mohan's  case,  12 
Howell  St  Tr.  949, 1022 ;  Comwallis's  case,  7  Howell  St  Tr.  143, 157. 

»  Vol.  I.  §  552-618. 

«  See  Vol.  1.  §  553-^57,  600 ;  Bex  v.  Helsham,  4  Car.  &  P.  394 ;  Bex  •. 
Sawyer,  Buss.  &  By.  294 ;  United  States  r.  Imbert,  4  Wash.  C.  C.  7Q2 ;  The 
State  V.  Dunkley,  3  Ired.  116 ;  Bex  v.  Depardo,  1  Tannt  26,  Buss,  k  By. 
134 ;  Commonwealth  v.  Linton,  2  Ya.  Cas.  205 ;  Beg.  v.  Grand  Junction 
Bail  way,  3  Per.  &  D.  57,  note,  11  Ad.  &  £.  128,  note ;  Beg.  v.  Azzopardi,  1 
Car.  &  K.  203, 2  Moody,  289  ;  Biley  v.  The  State,  9  Humph.  646 ;  Bauson  v. 
Offley,  3  Salk.  39 ;  Stoughton  v.  The  State,  13  Sm.  &  M.  255 ;  Nash  r.  The 
State,  2  Greene,  Iowa,  286 ;  Commonwealth  v.  Parker,  2  Pick.  550;  Dnlav. 
The  State,  8  Yerg.  511 ;  Bex  v.  Mattos,  7  Car.  &  P.  458 ;  United  States  v. 
Magill,  1  Wash.  C.  C.  463, 4  DalL  426  3  Beg.  v.  Lewis,  1  Dears.  &  B.  182, 

7  Cox  C.  C.  277. 
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« 

like  observation  applies  to  the  question  of  the  effect  of  a 
conviction  or  jeopardy  for  one  instance  of  offending  on  a  sub- 
sequent indictment  for  the  same  or  another  instance ;  ^  and  the 
like  also,  to  the  question  of  the  punishment.^  So  was  there 
a  sufficient  discussion  of  the  authority  to  convict  for  a  differ- 
ent offence  in  degree  from  the  one  charged  or  the  one  proved.^ 


^  Vol.  I.  §  649-692.  And  see,  as  to  questions  of  homicide,  Vol.  I.  §  684 ; 
Reg.  r.  Gould,  9  Car.  &  P.  364 ;  The  State  v.  Cooper,  1  Green,  N.  J.  861 ; 
Lohman  v.  People,  1  Comst  379 ;  Rex  v.  Clark,  1  Brod.  &  B.  473. 

•  Vol  I.  §  619  et  seq.  And  see,  as  to  questions  of  homicide,  Nuthill  r. 
The  State,  11  Humph.  247;  The  State  v.  Henderson,  2  Dev.  &  Bat  543  ; 
White  9.  Commonwealth,  1  S.  &  R.  139. 

*  Vol.  I.  §  529-551.  And  see,  as  to  questions  of  homicide,  YoL  I.  §  536, 
588,  539,  546,  548,  551 ;  1  East  P.  C.  371 ;  The  State  i7.  Coleman,  5  Port  32 ; 
Kirby  v.  The  State,  7  Yerg.  259 ;  Johnson  r.  The  State,  17  Ala.  618 ;  McGee 
r.  The  State,  8  IVIissa  495 ;  The  State  v.  Arden,  1  Bay,  487 ;  People  v.  Doe, 
1  Mich.  451 ;  Reynolds  v.  The  State,  1  Kelly,  222 ;  Commonwealth  r.  Gable, 
7  &  &  R.  423. 


HOUSE-BREAKE^G.     See  Burglary  and  other  Breakings. 

HOUSE,  DISORDERLY.    See  Disorderly  House. 

HOUSE  OF  ILL  FAME.    See  Bawdy-House. 

IDLENESS.    See  Vol.  L  §  889. 

ILLEGAL  VOTING.    See  Election  Frauds  and  Obstructions. 

ILL  FAME  HOUSE.    See  Bawdy-House. 

IMPRISONMENT,  FALSE.    See  Kidnappinjj  and  False  Imprison-^ 

MENT. 

INCEST.    See  Adultery,  Fornication,  and  Incest. 
INDECENT  EXPOSURE.    See  Exposure  of  Person. 
INNKEEPERS.    See  Vol.  L  §  393  ;  ante,  §  254,  256. 
INNS   AND   LICENSED   HOUSES.     See  Sale  of  Intoxicating. 
Liquor. 
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CHAPTER  XL. 

KIDNAPPING  AND  FALSE  IMPRISONMENT.^ 

False  Imprisonment 

§  668.  The  offence  of  false  imprisonment  is  a  species  of 
aggravated  2  assault.  Perhaps  it  may  not  technically  include, 
in  every  possible  case,  an  assault ;  and,  pretty  clearly,  it  does 
not  always  a  battery ;  though,  generally,  it  is  understood  to 
include  at  least  an  assault.^  . 

§  669.  A  false  imprisonment  is  any  unlawful  restraint  of  a 
man's  liberty,  whether  in  a  place  made  use  of  for  purposes  of 
imprisonment  generally  ;  or  in  one  used  only  on  the  particolar 
occasion ;  or,  by  words  and  an  array  of  force,  without  bolts  or 
bars,  in  any  locality  whatever.^  In  an  English  civil  case,  the 
court  held.  Lord  Denman,  C.  J.,  dissenting,  that  to  obstruct  a 
person  from  going  in  a  particular  direction,  while  he  is  left 
free  to  go  in  any  other  direction,  is  not  a  false  imprisonment 
Said  Patteson,  J.,  "  I  have  no  doubt,  that,  in  general,  if  one 
man  compels  another  to  stay  in  any  given  place,  against  bis 
will,  he  imprisons  that  other  just  as  much  as  if  he  locked 
him  up  in  a  room ;  and  I  agree  that  it  is  not  necessary,  in 


^  For  matter  under  this  title,  see  Vol.  I.  §  12S,  244,  410,  483.    Also  ante, 
§  38.    And  see  this  volume,  tit.  Slave  Stealing,  Slave-Tradb. 
'  See  ante,  §  45. 

*  Ante,  §  33 ;  Pike  r.  Hanson,  9  N.  H.  491 ;  Smith  v.  The  State,  7 
Humph.  43 ;  Emmett  v.  Lyne,  1  New  Kep.  255 ;  Click  v.  The  State,  3 
Texas,  282  ;  1  Russ.  Crimes,  Grea.  £d.  754. 

*  Pike  V.  Hanson,  9  N.  H.  491 ;  Smith  v.  The  State,  7  Humph.  43;  Rex 
V.  Webb,  1  W.  Bl.  19 ;  Floyd  v.  The  State,  7  Eng.  43 ;  Bini  r.  Jones,  7 
Q.  B.  742 ;  The  State  v.  Rollins,  8  N.  H.  550 ;  ante,  §  33. 
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order  to  constitute  an  imprisonment,  that  a  man's  person 
should  be  touched.  I  agree,  also,  that  the  compelling  a 
man  to  go  in  a  given  direction  against  his  will  may  amount 
to  an  imprisonment.  But  I  cannot  bring  my  mind  to  the 
conclusion,  that,  if  one  man  merely  obstructs  the  passage  of 
another  in  a  particular  direction,  whether  by  threat  of  per- 
sonal violence  or  otherwise,  leaving  him  at  liberty  to  stay 
where  he  is  or  go  in  any  other  direction  if  he  pleases,  he  can 
be  said  thereby  to  imprison  him."  The  ground  on  which 
Lord  Denman  dissented,  is,  that  an  imprisonment  "means 
any  restraint  of  the  person  by  force ; "  and  that  the  restraint 
in  this  case  was,  therefol^,  within  the  definition.^ 

§  670.  A  false  imprisonment  is  a  misdemeanor,  and  not  a 
felony.^  The  consequences  of  this  doctrine  appear  in  our 
previous  volume.^ 

Kidnappififf. 

§  671.  Kidnapping  is  an  aggravated  species  of  false  im- 
prisonment ;  the  latter  offence  being  always  included  in  the 
former.^  There  is  some  uncertainty  as  to  its  exact  limita- 
tion; Blackstone  and  some  other  English  writers  define  it 
to  be,  "the  forcible  abduction  or  stealing  away  of  a  man, 
woman,  or  child,  from  their  own  country  and  sending  them 
into  another."^  But  the  New  Hampshire  court  has  laid 
down  the  doctrine,  more  reasonable  in  principle  and  not  ap- 
parently adverse  to  any  adjudications,  that  transportation  to 
a  foreign  country  is  not  necessarily  an  ingredient  in  the 
ofience.^    And  where  a  person,  having  taken  into  his  custody 


>  Bml  V.  Jones,  7  Q.  B.  742. 

'  4  BL  Com.  21 S. 

'  Vol.  I.  §  483,  and  the  chapter,  generally,  be^nning  with  §  440. 

«  Vol.  I.  §  410;  Click  t;.  The  State,  8  Texas,  282. 

*  4  BL  Com.  219.    And  see  1  Russ.  Crimes,  Grea.  Ed.  716 ;  The  State  v. 
Whaley,  2  Earring.  Del.  538 ;  Click  v.  The  State,  3  Texas,  282. 

*  The  State  v.  Bollins,  8  N.  H.  550.    And  see  1  East  P.  C.  429. 
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from  the  overseers  of  the  poor,  a  mulatto  boy  six  years  old, 
sold  the  boy  to  an  inhabitant  of  another  State,  who  was  to 
carry  him  home  and  hold  him  in  servitude  till  he  should 
artive  at  the  age  of  twenty-one  years ;  and,  in  pursuance  of 
the  sale,  had  actually  removed  him  to  another  town  within 
the  State  ;  this  offence  of  kidnapping  was  deemed  to  be  com- 
plete.^ 

§  672.  There  are  some  statutes  against  kidnapping ;  but. 
as  they  do  not  require  any  general  elucidation,  a  simple  refer- 
ence to  the  adjudications  under  them  is  sufficient.^ 

§  673.  Tlie  Degree  of  the  Crime.  —  The  Locality,  The 
common-law  offence  of  kidnapping  is  misdemeanor.'  In 
Delaware,  an  indictment  for  aiding  to  kidnap  and  carry  away 
a  negro  man  from  the  State  was  held  properly  laid  in  Kent 
county ;  the  proof  being,  that  the  negro  was  seized  in  Kent, 
and  carried  through  Sussex  into  Maryland.  "  This,"  said 
the  court,  "  is  not  like  any  cases  cited,  where  the  offence  had 
its  inception  in  one  county  and  its  consummation  in  another. 
The  consummation  ....  was  not  in  Sussex  county,  but 
in  the  State  of  Maryland.  The  aiding  and  assisting,  for 
which  the  prisoner  was  indicted,  occurred  entirely  in  Kent"* 

^  The  State  r.  Rollins,  supra.  It  was  considered  that  the  consent  of  so 
young  a  child  could  make  no  difference. 

'  Commonwealth  v.  Blodgett,  12  Met  56;  People  v.  Merrill,  2Paiier, 
590 ;  Davenport  r.  Commonwealth,  1  Leigh,  588 ;  Thomas  v.  Commonwealth, 
2  Leigh,  741.    And  see  post,  tit.  Sz<ave  Stealing. 

»  1  East  P.  C.  430;  Rex  v.  Baily,  Comb.  IQ. 

*  The  State  v.  Whaley,  2  Barring.  Del.  588,  opinion  by  Clayton,  C.  J.  See 
Vol.  L  §  552  et  seq. 
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CHAPTER  XLI. 

LARCENY.^ 

SecT.  674-676.    Introdnetion. 

677-695.    What  Property  is  jthe  Sabject  of  Larceny  \  subdivided — 
677-690.    At  Common  Law:  as  to — 
677-679.    Beal  Estate. 

680-690.    Personal  Estate,  and  as  to  Valne ;  namely  • 
680.    The  General  Doctrine,  etc* 
681, 682.    Choses  in  Action,  etc. 
688-687.    Wild  Animalt. 

688.  Dead  Bodies. 

689.  Slaves. 

690.  Things  got  by  Wrongi 
691-695.    Under  Statutes. 

696-698.    The  Ownership  of  the  Property. 

699-702.    The  Asportaljon. 

703-768.    The  Trespass;  viewed  as  to — 

703, 704.    The  General  Doctrine,  etc. 
705-709.    The  Kind  of  Force  reqolsite. 
710-720.    Consent  to  the  Taking. 
721-785.    The  Possession  of  the  Goods,  etc. 
736-768.    Applications  of  Doctrines;  as  to-^ 
786-789.    Carriers  and  Drovers. 
740,741.    Hirers  of  Goods. 

742.    Fnmitnre  let  to  Lodgersi 
743, 744.    Work  on  Goods. 

745.  Animals  to  keep  and  feedk 

746.  Warehonse-men. 


^  For  matter  under  this  title,  see  YoL  L  §  135, 142,  219,  220,  23S,  ^40, 
251,  272,  299,  814,  318,  821,  325,  343-345,882,419,428-481,433,  461, 
475,  478,  479,  518,  525,  536,  538-541,  548,  562,  563,  595-599,  622,  627, 
628,  631,  645,  646,  686.  See  this  volume,  tU.  Labcent  compouiO),  Be- 
c£IyI^'G  Stolen  Goods,  Bobbery,  Slave  Stealing. 
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Sect.        747.    Commission  Merchants,  etc 
748, 749.    Wives,  etc 
760-758.    Lost  Goods. 
754^762.    The  Intent 
768-768.    Concluding  Points. 

§  674.  In  the  present  chapter  will  be  considered  the  sub- 
ject of  simple  larceny.  This,  ye  have  seen,^  is  divided  .into 
grand  and  petit  In  the  next  chapter  we  shall  contemplate 
those  aggravated,  or  compound,  larcenies^  which  are  not 
treated  under, separate  titles. 

§  675.  Larceny  —  by  which  is  meant  simple  larceny — has 
been  already  in  these  volumes  defined  to  be,  the  taking  and 
removing,  by  trespass,  of  personal  property  which  the  tres- 
passer knows  to  belong  either  generally  or  specially  to  an- 
other, with  the  intent  of  depriving  him  of  his  general  or 
special  ownership  therein  ;  and,  perhaps  should  be  added,  for 
the  sake  of  some  advantage  to  the  trespasser,  —  a  point, 
however,  on  which  the  authorities  are  not  harmonious.'   Fol- 


»  Vol.  I.  §  478,  479. 

"Vol.  I.  §41 9. 

*  Vol.  I.  §  419.    Some  of  the  definitions  of  larceny  are  the  following:—* 

Lord  Coke.  "  Larceny,  by  the  common  law,  is  the  felonious  and  fraudu- 
lent taking  and  carrying  away,  by  any  man  or  "Vfoman,  of  the  mere  peracmal 
goods  of  another."    3  Inst  107. 

Hawkins.  "  A  felonious  and  fraudulent  taking  and  carr^'ing  away,  by  any 
person,  of  the  mere  personal  goods  of  another.**  1  Hawk.  P.  C.  Curw.  Ed. 
p.  142. 

Black'stone.  "  The  felo&ious  taking  and  carrying  away  of  the  personal 
goods  of  another."    4  Bl.  Com.  229. 

Eaat,  **  The  wrongful  or  fraudulent  taking  and  carrying  away,  by  any 
person,  of  the  mere  personal  goods  of  another,  from  any  place,  with  a  felo- 
nious intent  to  convert  them  to  his  (the  taker^s)  own  use,  and  make  them 
his  own  property,  without  the  consent  of  the  owner."    2  East  P.  C.  553. 

Grose,  J.  ^*  The  felonious  taking  the  property  of  another  without  his  con- 
sent and  against  his  will,  with  intent  to  convert  it  to  the  use  of  the  taker.** 
Rex  r.  Hammon,  2  Leach,  4th  cd.  1083,  1089. 

Eyre,  B.  **  The  wrongful  taking  of  goods,  with  intent  to  spoil  the  owner 
of  them,  causa  lucri'*    2  East  P.  C.  553. 

Parke,  B.    In  substance,  —  the  wrongful  or  firaudulent  taking  and  cany- 
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lowing  this  definition,  we  divide  the  subject  thus :  I.  Of  the 
Property  whereof  Larceny  may  be  committed;   II.  Of  its 
Ownership ;  III.  Of  the  Asportation ;  IV.  Of  the  Trespass ; 
.V.  Of  the  Intent;  VI.  Concluding  Points. 


ing^way  by  any  person  of  the  mere  personal  chattels  of  another,  from  any 
place,  with  the  intent  without  excuse  or  color  of  right  to  deprive  the  owner 
not  temporarily  but  permanently  of  his  property,  and  convert  it  to  the 
taker^s  use,  and  make  it  his,  without  consent  of  the  owner.  Reg.  t;.  Hollo- 
way,  1  Den.  C.  C.  370,  2  Car.  &  K.  942. 

Proposed  hy  the  English  Criminal  Law  Commissioners,  a. D.  1844.  "A 
taking  and  removing  of  some  thing,  being  the  property  of  some  other  per- 
son find  of  some  value,  without  such  consent  as  is  hereinafler  mentioned,  with 
intent  to  despoil  the  owner  and  fraudulently  appropriate  the  thing  taken 
and  removed."    Act  of  Crimes  and  Punishments,  a.  d.  1844,  p.  168. 

Proposed  by  the  English  ComrhissionerSy  A.  d.  1847.  ^  Thefl  is  the  wrong- 
fully obtaining  possession  of  any  movable  thing  which  is  the  property  of 
some  other  person  and  of  some  value,  with  the  fraudulent  intent  entirely  to 
deprive  him  of  such  thing,  and  have  or  deal  with  it  as  the  property  of  some 
person  other  than  the  owner."  3d  Sep.  Eng.  Crim.  Law  Com.  of  1845, 
A.i>.  1847,  p.  7. 

Proposed  by  the  Massachusetts  Criminal  Law  Commissioners,  A.  d.  1844. — 
Majority  Report.  <*  The  fraudulently  taldng  any  thing  of  marketable,  sala- 
ble, assignable,  or  available  value,  belonging  to  or  being  the  property  of 
another,  with  the  intent,  on  the  part  of  the  person  so  taking  the  same,  fraud- 
ulently and  without  right  to  appropriate  the  same  to,  or  dispose  of,  conceal, 
or  destroy  the  same  for,  his  own  use  and  benefit,  or  the  use  and  benefit  of 
any  other  person  than  the  owner  of,  or  person  interested  in,  the  same,  or 
entitled  to  the  possession  thereof,  and  to  deprive,  defraud,  or  despoil  the 
owner  thereof,  or  person  interested  therein,  or  entitled  to  possession  thereof, 
of  the  same,  or  of  the  value  thereof,  or  of  his  property  or  interest  therein, 
or  of  the  benefit  he  might  derive  therefrom,  against  the  will  of  such  owner 
or  person  interested,  and  without,  at  the  time  of  taking,  having  an  intention 
then  or  thereafler  bonajide  to  make  compensation  or  indemnity  therefor,  or 
B  restoration  thereof,  to  such  owner  thereof,  or  person  interested  therein, 
or  entitled  to  possession  thereof.'*  Tit.  Larceny,  p.  2.  Minority  Report, 
**  Whoever  by  a  trespass,  with  an  intent  to  steal,  takes  and  carries  away  the 
property  of  another,  of  some  value,  against  his  will ;  or  his  own  property, 
of  some  value,  in  either  the  custody,  use,  or  possession  of  another,  against 
his  will,  to  make  him  chargeable  for  the  same,  or  to  deprive  any  person  of' 
some  interest  therein,  or  claim  thereupon ;  is  guilty  of  larceny."  Report  of 
one  of  the  Commissioners,  p.  2. 
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§  676.  We  shall  find,  as  we  proceed  with  this  subject,  our 
way  encumbered  by  many  rules  of  an  arbitrary  and  technical 
nature ;  more  than  exist  under  any  other  title  in  the  criminal 
law.  The  cause  of  this  lies  partly  in  the  necessities  of  the, 
case ;  and  partly  in  some  peculiar  notions  which  prevailed  in 
our  mother  land,  at  the  time  this  branch  of  our  jurisprudence 
was  receiving  its  early  growth,  and  taking  its  mature  fi|pn. 
Yet  the  rules  which  have  been  most  objected  to  as  unreason- 
able have  stood  the  test  so  long  as  to  be  immovable  by  any 
power  except  the  legislative;  while,  at  the  same  time,  a 
candid  consideration  of  them  will  leave  in  our  minds  the 
conviction,  that,  however  they  may  come  short  of  perfect 
wisdom,  they  were  not  adopted  without  much  support  from 
reason. 


I.  WTiat  Property. 

§  677.  '  First ;  at  the  Common  Law.  We  Jhave  seen,^  that, 
in  consequence  of  the  stable  and  firm  nature  of  real  estate, 
the  common  law  does  not  ordinarily  hold  any  injury  to  it 
indictable.  Therefore  the  stealing  of  it  is  not  larceny.^  And 
this  rule  extends  to  every  thing  adhering  to  the  soil  ;*  so  that, 
if,  with  felonious  intent,  a  man  severs  and  carries  away 
apples  from  a  tree,  or  the  tree  itself,  or  grass  or  grain  stand- 
ing,* or  copper  or  lead  or  other  thing  attached  to  a  church  or 
to  a  private  building,^  or  any  chattel  real,®  he  does  not  com- 
mit this  offence.  But  if  there  are  window-sashes,  neither 
hung  nor  beaded  in  the  frames,  and  only  fastened  by  laths 


»  Vol.  I  §  427. 

*  The  State  r.  Burrows,  11  Ired.  477,  483. 

*  Hammond  on  Larceny,  Pari.  £d.  p.  41,  pi.  93 ;  2  East  P.  C.  588. 

*  8  Inst.  109 ;  Pulton  de  Pace,  127  h;  Dalton  Just  c.  156,  §  8. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  148,  §  84 ;  Dalt.  Just  c.  156,  §  8  ;  1  Hale 
T.  C.  510.    And  see  Rex  v.  Richards,  Russ.  &  Ry.  28 ;  Res  v.  Gooch,  8  Car. 

&  P.  298. 

*  iTlale  P.  C.  510. 
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nailed  across  the  frames  to  prevent  their  shaking  out,  they 
are  not  deemed  attached  to  the  soil,  and  so  are  the  subject  of 
larceny.!  And  the  same  has  been  held  of  a  key,  although 
in  the  lock  of  a  door.*  And,  generally,  whatever  is  not 
attached,  is  property  of  which  this  offence  may  be  commit- 
ted.8 

§  678.  When  the  thing  has  been  severed  from  the  soil, 
whether  by  the  owner,*  or  by  a  third  person,^  or  even  on  a 
previous  occasion  by  the  thief  himself,®  it  has  thus  become 
personal  property,  the  stealing  whereof  is  larceny .^  And  the 
North  Carolina  court  held,  that  turpentine,  which  has  flowed 
down  the  trees  into  boxes®  made  in  them  by  the  owners  to 
catch  it,  in  a  state  to  be  dipped  out,  is  within  this  rule; 
though,  in  the  particular  case,  the  indictment  being  for  steal- 
ing two  barrels  of  turpentine,  and  the  proof  being  that  it  had 
been  dipped  from  the  boxes  at  diflferent  times,  until  nearly 
two  barrels  in  all  were  taken,  there  was  hrfd  to  be  a  fat€d 
variation  of  form  between  the  allegation  and  proof.  "  A  bar- 
rel of  turpentine  or  flour  is  one  thing,  constituted  by  both  the 
cask  and  its  contents ;  and  it  is  known  so  to  be  by  that  de* 
scription."  •  So  ice,  put  into  an  icehouse  for  private  use,  is 
a  subject  of  larceny ;  while,  before  being  gathered,  it  was  not 
such,  because  it  constituted  merely  a  part  of  a  river  or  pond.^^ 

§  679.    When  the  thief  first  severs  and  afterward  steals, 


^  Bex  V.  Hedges,  1  Leacb,  4th  ed.  201,  2  East  P.  C.  5D0,  note. 

'  Hoskins  v.  Tarrence,  5  Blackf.  41 7. « 

■  Reg.  V.  Wortley,  1  Den.  C.  C.  162 ;  Rex  v.  Nixon,  7  Car.  &  P.  442. 

*  The  State  v.  Moore,  11  Ired.  70. 

*  Dalton  Just  c.*156,  §  8. 

'  Emmerson  v,  Annison,  1  Mod.  89. 
»  1  Hawk.  P.  C.  Curw.  Ed.  p.  148,  §  34. 

'  *'  An  excavation,  commonly  called  a  box,  is  made  in  the  body  of  the 
tree  near  the  ground,  into  which  the  turpentine  runs  from  the  tree  above.'' 
»  The  State  v.  Moore,  11  Ired.  70. 
w  Ward  r.  People,  3  Hill,  N.  Y.  395,  6  Hill,  N.  Y.  144. 
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there  may  be  a  question  what  interval  of  time  must  elapse 
between  the  two  acts.  There  seems  to  have  been  an  opinion, 
that  it  must  be  at  least  a  day,  because  in  law  a  day  is  not 
divisible.^  The  better  doctrine  however  is,  that  no  particular 
space  of  time  is  necessary,  only  the  two  acts  must  be  so  sepa- 
rated as  not  to  constitute  one  transaction.^  An  examination 
of  the  cases  will  show,  that  where  the  party  has  been  holden 
for  larceny  of  an  article  originally  belonging  to  the  freehold, 
by  reason  of  having  severed  it  therefrom  on  a  previous  occa- 
sion, he  left  it,  when  he  severed  it,  on  the  premises.  Now, 
on  principle,  suppose  he  is  shown  to  have  carried  it  off  when 
he  severed  it ;  and  to  have  afterward,  as  a  separate  trans- 
action, committed  a  further  trespass  and  carrying  away  of  it, 
with  intent  to  steal,  —  is  not  the  latter  carrying  away  a  lar- 
ceny ?  ^ 

§  680.  It  being  understood,  therefore,  that  larceny  at  com- 
mon law  can  only  be  of  goods  personal,^  the  next  consider- 
ation is,  that  they  must  be  of  some  value.^  Unless  they  are, 
they  are  not  property,  and  no  wrong  is  committed  in  taking 
them.  But  there  is  no  particular  value  requisite  ;  and  even, 
for  reasons  ahready  seen,®  the  article  may  be  worth  less  than 
the  smallest  coin  known  to  the  law#^     So  that,  while  at  com- 


^  Hammond  on  Larceny,  FarL  Ed.  p.  44,  pi.  102 ;  Higgins  v.  Andrewes,  2 
Bol.  55. 

'  Hammond  on  Larceny,  Pari.  Ed.  p.  44,  pi.  103,  citing  Udal  v.  Udal, 
Aleyn,  81-63 ;  Emmerson  v.  Annison,  1  Mod.  89,  2  Keb.  874, 875 ;  Bradcat 
V.  Tower,  1  Mod.  89 ;  1  Hawk.  P.  G.  c.  83,  §  21 ;  Lee  v.  Risdon,  7  Taunt  188. 

•  See  Vol.  L  §  595-599. 

*  2  East  P.  C.  578 ;  The  State  v.  Burrows,  11  Ired.  477,  488. 

*  Hammond  on  Larceny,  Pari.  Ed.  p.  23,  pi.  87  et  seq. ;  Rex  v.  Phipoe,  2 
Leach,  4th  ed.  673,  2  East  P.  C.  599;  Peoples.  Wiley, -3  Hill,  N.  Y.  194; 
The  State  v.  Smart,  4  Rich.  356  ;  The  State  v.  Dobson,  3  Harring.  Del  563 ; 
Commonwealth  v.  Rand,  7  Met  475 ;  The  State  v.  Allen,  R.  M.  CharL  518. 
But  see  Moore  r.  Commonwealth,  8  Barr,  260 ;  Payne  v.  People,  6  Johns. 
103. 

•  Vol.  L  §  321. 

^  Reg.  V.  Morris,  9  Car.  &  P.  847 ;  Rex  v.  Bingley,  5  Car.  &  P.  602. 
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• 

mon  law  choses  in  action  are  not  subjects  of  larceny,  as  will 
by  and  by  appear,^  still  if  there  is  any  defect  by  which  the 
instrument  is  void ;  or  if  a  note,  for  instance,  has  been  paid ; 
an  indictment  may  be  maintained  for  stealing  the  piece  of 
paper  on  ^hich  it  is  written.^  But  supposing  the  instrument 
is  a  subsisting  chose  in  action^  on  which  rights  are  still  hang- 
ing, the  English  doctrine  is,  that,  though  it  be  described  in 
the  indictment  as  a  piece  of  paper,  a  conviction  cannot  be 
had  for  stealing  it ;  the  reason  assigned  being,  that  its  char- 
acter as  paper  has  been  absorbed  in  its  higher  character  as  a 
chose  in  action.^  And  there  are  American  cases  which  seem 
perhaps  to  go  further,  and  to  deny  the  possibility  of  commit- 
ting larceny  of  things  written,  when  still  they  come  short  of 
being  even  subsisting  choses  in  action.^  But  really  the  mat- 
ter has  not  been  sujBiciently  discussed  in  our  courts,  to  estab- 
lish what  may  be  called  an  American  doctrine  concerning  it. 
If  we  look  at  the  true  principle  governing  this  question,  we 
come  to  the  following  conclusion :  that,  if  the  indictment 
charges  the  larceny  as  of  a  chose  in  action^  or  of  a  thing 
which  appears  on  the  face  of  the  whole  allegation  to 
be  such  and  nothing  else,  there  can  be  no  conviction ; 
because  the  thing  is  not  the  subject  of  larceny.    But,  in  all 


»  Post,  §  681. 

•  Reg.  r.  Peny,  1  Den.  C.  C.  69,  1  Car.  &  K.  725 ;  Rex  r.  Clark,  Russ. 
&  By.  181,  2  Leach,  4th  ed.  1086;  Rex  v.  Vyse,  1  Moody,  218.  And  see 
People  V,  Wiley,  3  Hill,  N.  Y.  194. 

*  Reg.  V.  Green,  Dears.  328,  18  Jur.  158,  24  Eng.  L.  &  £q.  555.  And 
see  1  Hawk.  P.  C.  Curw.  Ed.  p.  148,  §  35 ;  2  East  P.  C.  597. 

^  In  Payne  v.  People,  6  Johns.  103,  the  subject  of  the  larceny  was  described 
as  ''  a  piece  of  paper  on  which  a  certain  letter  of  information  was  written, 
of  the  value  of  twelve  dollars  and  fifty  cents ; "  and  the  stealing  of  it  was 
held  not  to  be  criminal.  The  court  said:  "  A  bond,  bill,  or  note  was  not  the 
sabject  of  larceny  at  the  common  law ;  and  they  certainly  had  as  much  worth 
in  themselves  as  this  letter.**  So  the  Pennsylvania  court  held,  that  a  receipt, 
obtained  in  discharge  of  a  debt  which  was  paid  with  the  worthless  notes  of  a 
broken  bank,  is  not  a  ^  valuable  thing,**  within  the  statute.  Moore  v.  Com- 
monwealth, 8  Barr,  260.  See,  also,  Wilson  v.  The  State,  1  Port  118 ;  and 
compare  it  with  People  t^.  Wiley,  3  Hill,  N.  Y.  ^94,  211,  and  cases  cited  to 
the  next  two  sedions. 
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*  cases,  if  the  indictment  describes  it  as  a  piece  of  paper  of  a 
given  value,  then  there  may  be  a  conviction  for  stealing  this 
piece  of  paper,  viewed  not  as  a  chose  in  action,  but  as  mere 
paper.  The  ground  of  this  distinction  is,  that,  as  we  saw  in 
the  previous  volurae,^  defendants  are  not  to  elect  how  they 
shall  be  prosecuted,  but  the  power  which  prosecutes  elects ; 
and  they  cannot,  on  any  principle  of  reason,  set  up  in  defence, 
that  the  thing  stolen  is  of  a  value  above  what  U  is  aUeged  to 
ie,  and  therefore  of  no  value  at  all? 

§  681.  Chases  in  action.  But,  as  already  intimated,  for  the 
larceny  of  a  chose  in  action  as  such,  an  indictment  at  com- 
mon law  cannot  be  maintained ;  it  being  considered  a  mere 
evidence  of  value,  or  of  a  right,  without  intrinsic  worth.' 
And  this  principle  goes  so  far  as  to  include  even  a  bank-note, 
which  practically  passes  current  as  money.* 

§  682.  Writings  under  which  a  man  holds  title  to  his  real 
estate,  are  clwses  in  action,  and  so  not  subjects  of  larceny; 
but,  for  this,  the  English  books  assign  also  the  further  reason, 
that  they  savor  of  the  realty.^  Within  this  rule  is  included 
a  commission  to  settle  the  boundaries  of  a  manor ;  ®  likewise 


»  Vol.  I.  §  536. 

^  Stealing  rolls  of  parchment  is  a  common  law  larceny,  though  thejr  are 
the  records  of  i^  court  of  justice ;  unless  they  concern  the  realty.  Rex  v. 
Walker,  1  Moody,  155.  And  this  doctrine  seems,  in  principle,  comutent 
with  what  is  suggested  in  the  latter  part  of  this  section ;  but  inconsistent 
with  the  idea,  that  an  indictment  for  larceny  cannot  be  maintained  for  steal- 
ing a  chose  in  action  described  as  a  piece  of  paper  or  parchment 

*  Vol.  L  §  42S  ;  Gulp  v.  The  State,  1  Port  dS ;  4  BL  Com.  234 ;  Reg.  v. 
Green,  Dears.  323,  18  Jur.  158,  24  £ng.  L.  &  £q.  555 ;  People  v.  Cook,  i 
Parker,  12. 

*  Bex  V.  Pearson,  1  Moody,  313,  5  Car.  &  P.  121 ;  RatcILOTe's  caee,  3 
Lewln,  57 ;  Beg.  v.  Murtagh,  1  Crawf.  &  Dix  C.  C.  355  ;  Bex  v.  JohnsoBi  3 
M.  &  S.  540,  551.     See  Boyd  v.  Commonwealth,  1  Bob.  Ya.  691. 

*  4  Bl.  Com.  234 ;  2  East  P.  C.  596 ;  Hanunond  on  Larceny,  Pari  £d.  p. 
45,  pi.  108 ;  Dalton  Just  c.  156,  §  8. 

*  Bex  V,  Westbeer,  2  Stra.  1133, 1  Leach,  4th  ed.  12,  2  East  P.  C.  596. 
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a  lease  for  a  term  of  years.^  And  if  a  box  contains  writings 
of  this  kind,  and  is  sealed  up,  the  books  say  there  can  be  no 
larceny  of  it ;  because,  being  sealed,  it  is  of  the  same  nature 
with  its  contents ;  *  but,  if  it  is  unsealed,  "  it  seemeth  that  the 
taking  of  the  box  feloniously  is  larceny."  ' 

§  683.  Wild  Animals.  Another  common-law  application 
of  the  doctrine  of  value  is  to  animals  fera:  naturcOj  or  wild 
animals.  No  larceny  can  be  committed  of  them,  unless  re- 
claimed. When  reclaimed  they  become  the  subjects  of  this 
offence,  provided  they  are  fit  for  food,  but  not  otherwise.* 
Beclaimed  honey-bees,  however,  are  an  exception ;  because, 
though  not  fit  for  food  themselves,  their  honey  is.^  So  tamed 
hawks  have  likewise  received  the  distinction  of  being  sub* 
jeets  of  larceny,  while  yet  they  are  not  eaten  by  man ;  on 
account  ^  of  their  noble  and  generous  nature  and  courage, 
serving  ob  vxUb  solcUium  of  princes  and  of  noble  and  generous 
persons,  to  make  them  fitter  for  great  employments,"* — a 
reason  better  appreciated  by  the  gentry  of  England  than  by 
our  poultry-raising  farmers.  Hawkins  mentions,  as  the 
ground  of  the  exception  in  favor  of  hawks,  the  "  very  high 
value  which  was  formerly  set  upon  that  bird."  ^  When  an 
animal  of  which  there  can  be  no  larceny  is  killed,  and  labor 
is  expended  on  it  or  its  hide,  the  product  pretty  clearly  be- 
comes a  subject  for  this  offence,  by  reason  of  the  labor.^ 

§  684.   Of  animals  of  which,  when  reclaimed^  larceny  may 


>  Pulton  de  Pace,  127  h. 

'  Hammond  on  Larceny,  Pari. Ed.  p.  47,  pL  111 ;.  3  InsiL  109 ;  1  Hale  P. 
C.  510. 
'  Dalton  Jnst  c.  156,  §  8. 

*  4  Bl.  Com.  235. 

*  The  State  v.  Murphy,  8  Blackf.  498. 

*  3  Inst  109 ;  s.  P.,  1  Hale  P.  C.  512. 

'  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,  §  86. 

*  See  Beg.  v.  Gallears,  3  New  Sess.  Cas.  704, 18  Jur.  1010,.  1  Den.  C.  C 
501 ;  Norton  v.  Ladd,  5  N.  H.  203. 
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be  committed  within  the  foregoing  rules,  are  pigeons  and 
doves,^  hares,  conies,  deer,  swans,^  wild  boars,  cranes,  pheas- 
ants, and  partridges;^  to  which  may  be  added  fish  suitable 
for  food,*  including,  undoubtedly,  oysters.^  Of  those  of  which 
there  can  be  no  larceny,  though  reclaimed,  are  mentioned  dogs,^ 
cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets,^  squinels, 
parrots,  singing  birds,^  martins,®  and  coons.^^  Though  ani- 
mals of  the  latter  class  may,  when  reclaimed,  have  a  recog- 
nized value,  and  the  right  of  property  in  them  be  protected  in 
civil  jurisprudence,^^  it  is  otherwise  in  criminal ;  on  the  ground, 
probably,  that  anciently  they  were  deemed  of  no  determi- 
nate worth,  and  thus  a  rule  was  established  which  the  courts 
could  not  afterward  change.^  Both  these  classes  are  distin- 
guishable from  domestic  animals  and  fowls ;  such  as  horses, 
oxen,  sheep,  hens,  peacocks,  turkeys,  and  the  like;  which, 
being  tame  in  their  nature,  are  subjects  of  larceny  on  pre- 
cisely the  same  grounds  as  other  personal  property .^^ 

§  685.   As  to  what  is  a  reclaiming  of  a  wild  animal :  kill- 


•  Commonwealth  v.  Chace,  9  Pick.  15  ;  Reg.  v.  Cheafor,  2  Den.  C.C.361, 
6  Cox  C.  C.  367,  8  Eng.  L.  &  Eq.  698. 

■  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,  §  41,  42 ;  4  Bl.  Com.  235 ;  1  Hale  P. 
C.  511,  612. 
»  3  Inst  110. 

•  2  East  P.  C.  610. 

•  Fleet  ».  Hcgeman,  14  Wend.  42. 

•  In  New  York,  dogs  would  seem  to  be  subjects  oflarceny,  in  conseqnenee 
of  the  statutes  giving  the  character  of  property  to  them.  People  r.  Maloney, 
1  Parker,  698.    But  this  point  is  not  entirely  settled  by  the  case  cited. 

'  Hammond  on  Larceny,  ParL  Ed.  p.  34,  pi.  65 ;  Bex  o.  Searing,  Buss.  & 
By.  350,  as  to  ferrets;  3  Inst  109. 
'  Dalton  Just  c.  156,  §  7. 

•  Norton  v.  Ladd,  6  N.  H.  203. 

V  Warren  r.  The  State,  1  Greene,  Iowa,  106. 

"  Bex  w.  Searing,  Buss.  &  By.  850 ;  Norton  v.  Ladd,  5  N.  H.  208 ;  War- 
ren t\  The  State,  1  Greene,  Iowa,  166 ;  Dalton  Just  c.  156,  §  7  ;  1  Hale  F. 
C.  512. 

"  Hanunond  on  Larceny,  Pari.  Ed.  p.  85,  pi.  66.  And  see  VoL  I.  §  29, 887. 

»  Dalton  Just  c.  156,  §  1 ;  1  Hale  P.  C.  511. 
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ing  him,  and  getting  possession  of  his  carcass,  is ;  so  that 
such  carcass,  fit  for  food,  is  a  subject  of  larceny.^  The  New 
York  court  has  held,  that  oysters,  planted  by  an  individual  in 
a  bed,  clearly  designated  and  marked  out,  in  a  bay  or  arm  of 
the  sea,  are  the  property  of  him  who  plants  them,  and  tres- 
pass lies  against  one  interfering  with  them,  though  the  spot 
is  the  common  fishery  of  all  the  inhabitants  of  the  town :  ^ 
therefore,  under  like  circumstances,  an  indictment  for  larceny 
could  doubtless  be  maintained.  Fish  confined  in  a  tank  or 
net  are  sufficiently  secured ;  but  how,  in  a  pond,  is  a  question 
of  doubt,^  which  probably  admits  of  different  answers,  as  the 
circumstances  of  particular  cases  differ. 

§  686.  There  are  two  methods  of  reclaiming  a  wild 
animal;  the  one,  by  getting  a  mere  physical  control  of  him, 
as  when  he  is  confined  in  a  cage  or  by  a  rope ;  the  other,  by 
obtaining  what  may  be  called  a  mental  control,  which  takes 
place  when  he  is  tamed.  As  to  the  former  method,  the 
majority  of  the  New  York  court  held,  in  a  civil  cause,  that 
one  who  hunts  a  fox,  acquires  in  it  no  property  merely  by  the 
pursait ;  and  so,  if  another,  in  sight  of  the  pursuer,  kills  it 
and  appropriates  it  to  his  own  use,  no  action  will  lie.  The 
doctrine  laid  down  was,  that  he  must  bring  the  animal  within 
his  control,  at  the  same  time  manifesting  an  intention  to 
appropriate  it  to  his  own  use:  as  where,  after  mortally 
wounding  it,  he  continues  the  chase,  or  where  he  encompasses 
it  with  nets  and  toils,  or  otherwise  intercepts  it ;  so  as  to 
deprive  it  of  its  natural  liberty,  and  render  escape  impossible. 
Yet  Livingston,  J.,  dissented  from  this  doctrine,  and  held, 
that  "  a  person  who,  with  his  hounds,  starts  and  hunts  a  fox 
on  waste  and  uninhabited  ground,  and  is  on  the  point  of 
seizing  his  prey,  acquires  such  an  interest  in  the  animal  as  to 
have  a  right  of  action  against  another,  who,  in  view  of  the 


^  Dalton  Just  c.  156,  §  7 ;  S  Inst  110 ;  1  Hale  P.  C.  511. 
*  Fleet  V.  Hegeman,  14  Wend.  42. 

'  '2  East  P.  C.  610 ;  3  Inst  110 ;  Dalton  Just  c.  156,  §  2  ;  Beg.  v.  Steer, 
6  Mod.  183 :  Hundson's  case,  2  East  P.  C.  611,  612. 
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huntsman  and  his  dogs,  in  fall  pursuit,  and  with  knowledge 
of  the  chase,  shall  kill  and  carry  him  away."  ^  In  another  case, 
it  was  held,  that  if,  after  wounding  the  animal,  and  continn- 
ing  the  pursuit  until  evening,  the  hunter  abandons  the  ground, 
though  his  dogs  continue  on,  he  acquires  in  it  no  property.' 
Marking  a  tree,  which  has  wild  bees  in  it,  is  clearly  not  a 
reclaiming  of  them;^  and  the  Pennsylvania  court  held,  that 
even  the  confining  of  them  in  the  tree  is  not  enough,  for  they 
must  at  least  be  hived  and  removed  before  they  can  be  a  sub- 
ject of  larceny.* 

§  687.  Concerning  the  other.method  of  reclaiming  the  ani- 
mal ;  if  it  is  made  tame,  it  is  sufficiently  reclaimed,  though 
under  no  physical  restraint  Thus  pigeons  kept  in  an  open 
dove-cote,  to  which  they  return  every  night  to  roost,  are  sub- 
jects of  larceny.^  And,  in  civil  jurisprudence,  it  has  been 
held  that  trover  lies  for  wild  geese,  which,  having  been  tamed, 
have  strayed  away  without  regaining  their  natural  liberty.* 
On  the  other  hand,  there  is  a  Massachusetts  case,  wherein 
the  court  decided,  that  larceny  cannot  be  of  doves,  unless 
found  on  the  owner's  premises.''  The  true  view  is,  probably, 
as  follows :  the  defendant  must  have  known  that  the  animal 
was  reclaimed,  else  he  could  .not  have  had  the  intent  to  steal 


*  Pierson  v.  Post,  8  Gaines,  175. 

'  Buster  r.  Newkirk,  20  Johns.  75.  In  tliis  country,  the  common-law 
right  to  hunt  for  animals  /era  natura,  in  the  uncultivated  and  uninclosed 
grounds  of  another,  is  recognized.  McConico  v.  Singleton,  2  Const,  K.  s., 
244 ;  Broughton  t\  Singleton,  2  Nott  &  McCord,  S8S. 

'  Gillct  r.  Mason,  7  Johns.  16.  And  see  Fex^guson  v.  Miller,  1  Cow.  243 ; 
Idol  V.  Jones,  2  Dev.  162. 

*  WalUs  r.  Mease,  S  Binn.  546 ;  ante,  §  68S. 

*  Bex  V.  Brooks,  4  Car.  &  P.  181 ;  Beg.  v.  Cheafor,  8  Eng.  L.  &  £q.  598, 
2  Den.  C.  C.  861,  5  Cox  C.  C.  867, 15  Jar.  1065. 

*  Amory  r.  Flyn,  10  Johns.  102. 

'  Commonwealth  v.  Chace,  9  Pick.  15.  And  see  1  Hawk.  P.  C.  Corw. 
£d.p.  149,  §40,  41. 
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it ;  ^  the  indictment  must  set  forth  that  it  was  reclaimed,^  or 
was  tame ;  ^  but,  further  than  this,  in  the  language  of  Mr. 
Hammond,  who  seems  to  have  given  the  subject  a  pretty 
careful  examination,  "in  animals  feT(B  ruUurcB  and  fit  for 
food,  the  ownership,  when  reclaimed,  continues  notwith- 
standing any  loss  of  possession ;  and  these,  therefore,  not- 
withstanding the  loss,  are  the  subjects  of  larceny."*  But  the 
taming  of  wild  animals  does  not  extend  to  their  young,  which 
must,  it  seems,  be  in  what  we  have  termed  the  physical  pos- 
session^ of  the  owner,  or  theft  cannot  be  committed  of  them.® 

§  688.  Dead  Bodies.  There  can  be  no  property  in  a  per- 
son deceased;  and  so  larceny  cannot  be  committed  of  his 
body,'  but  can  be  of  the  clothes  found  upon  it,®  or  of  the 
shroud.' 

§  689.  Slaves.  "  No  larceny,"  says  Lord  Coke,  "  can  be 
committed  by  taking  and  carrying  away  of  a  ward  or  of  a 
villain  ;  because  they  are  in  the  realty."  ^^  But  slaves,  in 
most  of  the  States  in  which  slavery  is  established,  are  mere 
personal  property ;  and,  moreover,  the  old  common  law  of  vil- 
leinage is  not  generally  considered  applicable  to  our  slavery .^^ 


^  Hammond  on  Larceny,  Pari.  £d.  p.  36,  pi.  70 ;  8  Inst.  110;  1  Hale  P. 
C.  511. 

>  Bex  V,  Rough,  2  East  P.  C.  607.  And  see  Beg.  v.  Cox,  1  Car.  &  E. 
494. 

'  Beg.  V.  Cheafor,  8  Eng.  L.  &  Eq.  598,  5  Cox  C.  C.  867,  2  Den.  C.  C.  861. 

«  Hammond  on  Larceny,  Pari.  Ed.  p.  36,  pi.  69,  referring  to  3  Inst  110 ; 
Lamb.  271 ;  Crompt.  33  h ;  Pulton  de  Pace,  131 ;  Dalton  Just.  350  ;  1  Hale 
P.  C.  511. 

•  Ante,  §  686. 

•  1  Hale  P.  C.  511. 

'  2  East  P.  C.  652;  12  Co.  106,  Eraser's  note. 

•  TVonson  r.  Sayward,  13  Pick.  402. 

•  Haynes's  case,  12  Co.  113,  3  Inst  110;  1  Hale  P.  C.  515;  1  Hawk.  P. 
C.  Curw.  Ed.  p.  150,  §  46. 

w  3  Inst  109. 

"  Neal  &.  Farmer,  9  6a.  555. 
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Yet,  because  larceny  requires  a  trespass,  and  for  other  reasons, 
some  judges  have  considered,  that,  without  a  special  statute, 
this  offence  cannot  be  committed  of  a  slave ;  ^  while  other 
judges  have  held  that  it  can  be.^ 

§  690.  Things  obtained  by  Wrong.  If  one  steals  goods 
from  a  thief,  he  commits  larceny  ;^  and,  generally,  whatever 
is  produced  by  wrong  is  the  subject  of  this  offence,  the  same 
as  are  the  products  of  right.  Thus  money  received  for  intoxi* 
eating  liquor,  sold  contrary  to  the  inhibitions  of  a  penal  stat- 
ute, may  be  stolen  with  the  same  consequence  as  any  other 
money.* 

§  691.  Secondly ;  under  Statutes.  The  reader  cannot  have 
failed  to  be  impressed,  that,  as  respects  the  property  of  which 
larceny  may  be  committed,  the  common  law  is  defective. 
Its  defects  have  been,  to  a  greater  or  less  extent,  supplied  by 
statutes  in  the  several  States.  .  There  are  enactments,  for  ex- 
ample, against  the  stealing^  or  enticing  from  their  masters* 
of  slaves;  and  against  harboring  them,  when  they  have  es- 
caped.^    So  we  find,  in  England  and  probably  in  the  United 


^  Commonwealth  v.  Hajs,  1  Ya.  Cas.  122 ;  The  State  v.  Hawkins,  8  Foit 
461. 

'  Nabors  v.  The  State,  6  Ala.  200 ;  The  State  v.  Brown,  3  Strob.  508. 
But  see  Murray  t;.  The  State,  18  Ala.  727,  7S0.  See,  also.  The  State  p. 
Hall,  1  Taylor,  126  ;  Morehead  v.  The  State,  9  Humph.  635. 

»  1  Hale  P.  C.  507. 

*  Commonwealth  v.  Rourke,  10  Cnsh.  Sd7. 

■  Randal  v.  The  State,  4  Sm.  &  M.  349 ;  The  State  o.  Whyte,  2  Nott  & 
McCord,  174;  The  State  v.  Martin,  12  Ired.  157;  The  Stote  t?.  Williams,  9 
Ired.  140 ;  Cash  v.  The  State,  10  Humph.  Ill ;  The  State  v.  Miles,  2  Kott 
&  McCord,  1 ;  Murray  v.  The  State,  18  Ala.  727;  Crow  v.  The  State,  18 
Ala.  641 ;  The  State  v.  Jernegan,  2  Taylor,  44 ;  The  State  v.  Groves,  Bus- 
bee,  191 ;  The  State  v.  Wisdom,  8  Port  511. 

'  Mooney  v.  The  State,  8  Ala.  328 ;  Thomas  v.  Coounonwealth,  2  Leigh, 
741 ;  The  State  v.  Brown,  3  Strob.  508 ;  Nelson  v.  Whefmore,  1  Rich.  S18. 
See  post,  tit,  Slavs  Stealing. 

'  Thomas  v.  Alexander,  2  Dev.  &  Bat  385 ;  The  State  v.  Haney,  2  DeT. 
&  Bat  390 ;  The  State  v.  Hardin,  2  Dev.  &  Bat  407. 
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States,  statutes  against  the  larceny  of  fixtures,  and  of  lead 
and  other  things  which  have  become  incorporated  into  build- 
ings,^ and  of  writings  relating  to  real  estate.^  And  there  are 
legislative  prohibitions  against  the  larceny  of  things  attached 
to  the  soiL 

§  692.  On  the  last  point,  the  words  of  the  South  Carolina 
act,  of  1826,  are,  '<  If  any  person  shall  take  from  any  field, 
not  belonging  to  such  person,  any  cotton,  corn,  rice,  or  other 
grain  fraudulently,  with  an  intent  secretly  to  convert  the 
same  to  the  use  of  such  person  taking  the  same,  such  person 
so  offending  shall  be  guilty  of  larceny."  Whereupon  the 
court  has  held,  that  corn  growing  in  the  field,  and  not  pre- 
viously severed  from  the  soil,  is  within  the  act.^  Likewise 
peas  are  within  the  words  "  other  grain."  * 

§  693.  Choses  in  Action  and  the  like.  But  the  most  im- 
portant enactments  relate  to  choses  in  action^  records,  receipts, 
and  other  similar  things,  which  are  now  pretty  generally  sub- 
jects of  statutory  larceny.  We  have  seen,  in  other  connec- 
tions, the  meanings  of  such  words  as  ^^  order ^^^  ^^warrant^^^ 
^^ request!^''  ^^ promissory  note^^^  ^^bill  of  eocchange^^^  ^^under- 


^  Bex  V.  Worrall,  7  Car.  &  P.  516 ;  Rex  v.  Richards,  Rnss.  &  Ry.  28  ; 
Reg.  r.  Gooch,  8  Car.  &  P.  293 ;  Rex  v.  Nixon,  7  Car.  &  P.  442. 

«  Rex  V.  John,  7  Car.  &  P.  824. 

'  The  State  v.  Stephenson,  2  Bailey,  884.  There  is  a  preamble  which 
aids  this  construction ;  but  the  court  thought  the  same  result  would  follow 
without  the  preamble. 

*  The  State  v.  Williams,  2  Strob.  474. 

*  Vol.  I.  §  203-209,  213 ;  ante,  §  461 ;  Rex  v.  Hart,  6  Car.  &  P.  106. 

*  Vol.  I.  §  203,  204,  210,  211,  213;  ante,  §  461. 
'  Vol.  I.  §  203,  204,  212,  213 ;  ante,  §  461. 

*  Vol  I.  §  214 ;  ante,  §  461 ;  Culp  v.  The  State,  1  Port  83 ;  Rex  v.  Phipoe, 
2  Leach,  4th  ed.  673,  2  East  P.  C.  599 ;  Wilson  v.  The  State,  1  Port  118 ; 
People  V.  Call,  1  Denio,  120 ;  People  v.  Cook,  2  Parker,  12. 

*  Vol.  I.  §  215;  ante,  §  461,  462;  Rex  v.  Aickles,  1  Leach,  4th  ed.  294, 
S  East  P.  C.  675 ;  Rex  v.  Hart,  6  Car.  &  P.  106. 
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taking,''  ^  «  receipt,'' «  «  goods  and  chattels,"  «  "  money."  *  There 
are  found  in  statutes  against  larceny  various  other  words, 
such  as  ^^ personal  goods" ^  ^^^ personal  property"^  ^ bank- 
note"'^ ^^ securities  and  effects"^  ^^vaJuable  security "^  ^^book 
of  accounts," ^^  "^ draft," ^^  ""post  letter,"^  and  "^ record,''^ 
which  require  no  extended  explanation  here. 

§  694.   In  the  construction  of  these  statutes,  the  rales  of 

*  Vol.  I.  §  216 ;  ante,  §  461. 

*  Vol.  I.  §  217,  218;  ante,  §  461,  468;  People  v.  Loomis,  4  Denio,  380; 
Reg.  V.  Frampton,  2  Car.  &  K.  47 ;  Reg.  v.  Rodwaj,  9  Car.  &  P.  784 ;  Com- 
monwealth V.  Williams,  9  Met.  273. 

*  Vol.  I.  §  219,  220;  Rex  v.  Mead,  4  Car.  &  P.  535;  People  v.  Kent  1 
Doug.  Mich.  42 ;  Rex  v.  Vyse,  1  Moody,  218. 

*  VoL  I.  §  221 ;  ante,  §  624. 

*  Vol.  I.  §  219 ;  United  States  v.  Moulton,  5  Mason,  535. 
'  People  V,  Loomis,  4  Denio,  380. 

*  Pomeroy  r.  Commonwealth,  2  Va.  Cas.  842 ;  The  State  v,  Tillery,  1 
Nott  &  McCord,  9  ;  The  State  ».  Casados,  1  Nott  &  McCord,  91 ;  Sylvester 
V.  Girard,  4  Rawle,  185 ;  Spangler  v,  Coomionwealth,  3  Binn.  533 ;  McDon- 
ald V.  The  State,  8  Misso.  283 ;  Rex  v.  Mead,  4  Car.  &  P.  585 ;  Culp  v.  Tht 
State,  1  Port.  33 ;  People  v.  Kent,  1  Doug.  Mich.  42 ;  The  State  r.  Alleo, 
R.  M.  Charl.  518 ;  Commonwealth  v.  Rand,  7  Met  475 ;  The  State  v.  Dob- 
son,  8  Harring.  Del.  563 ;  The  State  v.  Smart,  4  Rich.  856 ;  People  f. 
Wiley,  8  Hill,  N.  Y.  194,  211 ;  Rex  v.  Vyse,  1  Moody,  218;  Rich  t?.  Be 
State,  8  Ohio,  111 ;  Cummings  v.  Conmion wealth,  2  Va.  Cas.  128 ;  Johnson 
V.  People,  4  Denio,  864 ;  Low  v.  People,  2  Parker,  87.  And  see  VoLL  §  214, 
219-221. 

'  Vol  I.  §  132,  216,  note;  Rex  v.  Aslett,  1  New  Rep.  1,  2  Leach, 4tlied. 
958,  Russ.  &  Ry.  67. 

*  Vol.  L  §  132,  216,  note ;  Reg.  v.  Heath,  2  Moody,  88 ;  Rex  v.  Tates,  1 
Moody,  170;  Rex  v.  Hart,  6  Car.  &  P.  106;  Rex  v.  Vyse,  1  Mood/,  218; 
Reg.  V,  Smith,  Dears.  561. 

^^  Commonwealth  t;.  Williams,  9  Met  278. 

"  Rex  V.  Pooley,  Russ.  &  Ry.  12, 8  Bos.  &  P.  811 ;  Reg.  w.  West,  1  Dean. 
&  B.  109. 

"  Reg.  V.  Mence,  Car.  &  M  234,  as  to  the  words, "  shall  steal  from  or  out 
of  a  post  letter,  any  chattel  or  money ; "  Rex  r.  Howatt,  2  East  P.  C  6W ; 
Reg.  V,  Wynn,  1  Den.  C.  C.  365,  Temp.  &  M.  82,  8  New  Sess.  Cas.  4U,  13 
Jur.  107;  Reg.  t;.  Shepherd,  Dears.  606. 

"  Wilson  r.  The  State,  5  Ark.  613. 
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common-law  larceny  are  to  be  applied.^  Thus  the  chose  in 
action  mnst  be  genuine,  and  of  some  value  as  such,  or,  at 
least,  mnst  pass  for  value  ;^  yet,  under  circumstances,  it 
may  be  one  which  the  law  forbids  to  be  issued ;  being  still 
binding  on  the  parties,  and  therefore  valuable.^ 

§  695.  Where  a  debtor  procured  his  creditor  to  sign  a  re- 
ceipt for  the  debt,  pretending  to  be  about  paying  him ;  and 
then,  without  paying,  took  it  away  fraudulently,  he  was  held, 
in  New  York,  not  to  be  guilty  of  larceny ;  the  receipt  not 
having  become  effectual  by  delivery,  and  so  being  worthless.* 
In  like  manner,  a  promissory  note,  which  has  not  passed 
from  the  hands  of  its  maker,  is  not  within  statutes  against 
the  stealing  of  promissory  notes.'^  And  to  compel  a  person 
by  threats  and  duress  to  write  and  deliver  such  note,  is  not 


1  Rex  r.  John,  7  Car.  &  P.  824 ;  The  State  v.  Braden,  2  Overt  68 ;  The 
State  V,  Wisdom,  8  Fort.  511;  Vaughn  v.  Commonwealth,  10  Grat.  758; 
People  V,  Call,  1  Denio,  120;  Vol.  I.  §  85,  86,  88. 

■  Pomeroy  v.  Commonwealth,  2  Va.  Cas.  842 ;  The  State  r.  Tillery,  1  Nott 
&  McCord,  9 ;  The  State  v.  Casados,  1  Nott  &  McCord,  91 ;  Eex  v.  Fooley, 
Boss.  &  Ry.  12,  8  Bos.  &  P.  811 ;  McDonald  v.  The  State,  8  Missa  288 ; 
Rex  r.  Mead,  4  Car.  &  P.  585 ;  Culp  v.  The  State,  1  Port  SS ;  Wilson  v. 
The  State,  1  Port.  118;  The  State  v.  Allen,  R.  M.  Charl.  518;  Common- 
wealth t;.  Rand,  7  Met  475;  The  State  v.  Dobson,  8  Earring.  Del.  568; 
The  State  v.  Hand,  8  Harring.  Del  564 ;  The  State  v.  Smart,  4  Rich.  856 ; 
Johnson  v.  People,  4  Denio,  864 ;  Low  v.  People,  2  Parker,  87. 

*  Ante,  §  680 ;  Sylvester  v.  Girard,  4  Rawle,  185.  See  Rex  v.  Yates,  1 
Moody,  1 70 ;  Culp  v.  The  State,  1  Port  88 ;  Rex  v.  Pooley,  8  Bos.  &  P.  815, 
Ross.  &  Ry.  81. 

*  People  V.  Loomis,  4  Denio,  880.  s.  p.,  perhaps,  Reg.  v,  Frampton,  2 
Car.  &  K.  47.  Reg.  r.  Rodway,  9  Car.  &  P.  784,  might  seem  opposed  to 
this  doctrine,  but  for  the  &ct  that  the  indictment  was  for  stealing,  not  the 
receipt,  but  the  piece  of  paper  on  which  it  was  written.  See  ante,  §  680 ; 
Reg.  V.  Smithf  2  Den.  C.  C.  449,  9  £ng.  L.  &  £q.  582.  And  see  the  observa- 
tions  in  Reg.  v.  Frampton,  above  cited. 

'  Wilson  r.  The  State,  1  Port  118.  Yet  the  maker  of  a  promissory 
note  delivered,  is  guilty  if  he  steal  it  irom  the  holder.  People  v.  Call,  1 
Denio,  120. 
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to  steal  it.^  Bat  the  Massachusetts  conrt  held,  that,  under  a 
statute  against  the  larceny  of  bank-bills,  the  offence  may  be 
committed  of  bills  redeemed  by  the  bank  which  issued  them, 
while  in  the  hands  of  its  agents ;  for,  besides  the  paper  being 
of  value  to  the  bank,  ''  a  consideration  of  more  importance 
is,  that,  notwithstanding  the  bUls  were  stolen,  yet,  on  being 
passed  to  a  bond  fide  holder,  the  bank  would  have  been 
bound  to  him  for  the  payment  of  them,  in  the  same  manner 
as  if  they  had  not  been  redeemed."^ 


IL  The  Ownership  of  the  Ptoperty. 

§  696.  Things,  to  be  the  subject  of  larceny,  must  have  an 
owner  in  fact;^  though  he  may  doubtless  be  unknown  to  the 
thief,  as  clearly  he  may  be  to  the  grand  jury  who  indict  him.* 
"  And  therefore,"  according  to  the  old  books,  "  he  who  takes 
away  treasure  trove^  or  a  wreck,  waif,  or  stray,  before  they 
have  been  seized  by  the  persons  who  have  a  right  thereto,  is 
not  guilty  of  felony."*  But  the  last-mentioned  doctrine  has 
some  modern  limitations,  growing  principally  out  of  statutes, 
which  give  particular  ownership  to  these  things ;  and  out  of 
more  accurate  notions,  prevalent  in  later  times,  conceming 
larceny  of  lost  goods.® 


>  Rex  V.  Fhipoe,  2  Leach,  4th  ed.  673,  2  East  P.  C.  599. 

"  Commonwealth  v.  Band,  7  Met.  475,  476.  And  see  People  r.  Wacy»  S 
Hill,  N.  Y.  194,  211 ;  Rex  v.  Vyse,  1  Moody,  218;  Rex  i?.  Ranson,  Buss. 
&  Ry.  232,  2  Leach,  4th  ed.  1090 ;  Reg.  v.  West,  1  Dears.  &  B.  109. 

»  1  Hale  P.  C.  612. 

*  1  Gab.  Crim.  Law,  602. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,  §  38 ;  Hammond  on  Larceny,  Pari 
Ed.  p.  21,  pi.  28 ;  1  Hale  P.  C.  510 ;  2  Russ.  Ciimes,  Grea.  Ed.  86,  87. 

*  See  post,  §  734,  750-753.  This  matter  is  considerably  discassed  br 
Parke,  B.,  in  Reg.  r.  Thurbom,  1  Den.  C.  C.  387,  2  Car.  &  K.  831,  Temp. 
&  M  67.  He  said:  "Treasure  trove  and  wdf  seem  to  be  subject  to  » 
different  construction  from  goods  lost  Treasure  trove  is  properly  monej 
supposed  to  have  been  hidden  by  some  owner  since  deceased,  the  secret  of 
the  deposit  having  perished,  and  therefore  belongs  to  the  crown ;  as  to  waifi 
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§  697.  We  have  seen,^  that,  according  to  the  definitions 
of  larceny,  the  thing  stolen  must  be  another^s.  Bat  the  law 
recognizes  in  things  personal  two  kinds  of  ownership,  general 
and  special.  Therefore  an  article  may  be  stolen  from  one  i^ho 
is  either  the  general  or  special  owner  of  it^  For  instance,  if 
goods  in  the  hands  of  a  bailee  are  feloniously  taken,  the  in- 
dictment, ordinarily,  may  describe  them  as  either  the  bailee's^ 
or  bailor's,*  at  the  election  of  him  who  draws  it  And  articles 
of  clothing,  worn  by  an  infant,  may  be  usually  alleged  to 
belong  to  the  infant^  or  the  father,^  according  to  such  elec- 
tion. So  goods  stolen  from  a  thief  may  be  charged  as  the 
goods  of  either  the  thief  or  the  true  owner.''  But  it  would  be 
a  departure  from  the  plan  of  this  volume  to  pursue  the  mat^ 
ter  here. 

§  698.  If  one,  therefore,  has  transferred  to  another  a  special 
property  in  goods,  retaining  in  himself  the  general  owner- 


thQ  original  owner  loses  liis  right  to  the  property  by  neglecting  to  pursue 
the  thief.  The  rery  circumstances  under  which  these  are  assumed  to  have 
heen  taken  and  converted,  show  that  they  could  not  be  taken  from  any  one, 
there  heing  no  owner.  Wreck  and  stray  are  not  exactly  on  the  same  foot- 
mg  as  treasure  trove  and  waif;  wreck  is  not  properly  so  called  if  the  real 
owner  b  known,  and  it  is  not  forfeited  until  after  a  year  and  a  day.  The 
word  estray  is  used  in  the  books  in  different  senses ;  as  .  .  .  .  where  it  is 
used  in  the  sense  of  cattle  forfeited  after  being  in  a  manor  one  year  and  one 
day  without  challenge,  after  being  proclaimed,  where  the  property  vests 
in  the  crown  or  its  grantee  of  estrays ;  and  also  of  cattle  straying  in  the 
manor."  The  whole  of  this  opinion  may  be  read  with  great  profit.  As  to 
waif  in  this  country,  see  VoL  L  §  643. 
'  Ante,  §  675  and  note. 

*  Vol.  I.  §  419 ;  1  Hale  P.  C.  518 ;  2  East  P.  C.  652 ;  Langford  v.  The 
State,  8  Texas,  115  ;  The  State  v.  Furlong,  19  Maine,  225. 

*  Reg.  V,  Bird,  9  Car.  &  P.  44 ;  Jones  v.  The  State,  13  Ala.  153 ;  Beg  v. 
Jones,  2  Moody,  293 ;  The  State  v.  Wisdom,  8  Port  511. 

*  Reg.  V,  Vincent,  2  Den.  C.  C.  464,  9  Eng.  L.  &  Eq.  548. 

*  The  State  i;.  Koch,  4  Earring.  Del.  570. 

*  Reg.  17.  Hughes,  Car.  &  M.  593 ;  2  East  P.  C.  654 ;  1  Gab.  Crim.  Law, 
600. 

'  Ward  p.  People,  3  Bill,  N.  Y.  895,  6  Hill,  N.  Y.  144.    See  The  State  v. 
SomerviUe,  21  Midne,  14. 
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ship,  or  if  the  law  has  made  such  transfer,  he  commits 
larceny  by  taking  them  with  felonious  intent.  "  For,"  says 
Mr.  East,  '<  if  A.  bail  goods  to  B.,  and  afterwards,  animofih 
rartH,  steal  them  from  him,  with  design  probably  to  charge 
him  with  the  value ;  or  if  A.  send  his  servant  with  money, 
and  afterwards  waylay  and  rob  him,  with  intent  to  charge 
the  hundred;  in  either  case  the  felony  is  complete."^  The 
English  judges  were,  however,  divided  on  the  question, 
whether  a  man  may  be  guilty  of  larceny  of  his  own  goods, 
where  the  intent  and  effect  of  the  act  are  simply  to  defraud 
the  crown  of  revenue.'  In  New  York,  some  articles  having 
been  levied  on  by  a  constable,  under  an  execution  against 
the  owner ;  the  latter  took  them  from  the  constable's  posses- 
sion, accused  him  of  having  wrongfully  appropriated  them, 
and  sued  him  for  their  value ;  when  the  court  sustained  against 
this  owner  an  indictment  for  larceny,  the  property  being 
therein  alleged  to  be  the  constable's.^  On  principle,  we  must 
conclude,  that  the  doctrines  of  this  section  can  apply  only  to 
cases  in  which  the  person  in  possession  sustains  to  the  owner 
such  a  relation  as  to  be  legally  chargeable  with  the  loss  of 
the^.  goods,  or  at  least  to  have  a  right  of  action  in  his  own 
name  against  a  third  person  for  a  trespass  upon  them.^ 


»  2  East  P.  C.  654;  1  Gab.  Crim.  Law,  600;  1  Hale  P.  C.  513;  S  Inst 
510.  So  in  civil  jurisprudence,  the  person  to  whom  propeiiy,  subject  to  a 
lien,  as,  for  instance,  for  freight,  is  committed  with  directions  not  to  deliTer 
it  until  the  lien  is  discharged,  may  maintain  an  action  of  trespass  agaunst  the 
general  owner,  who,  with  knowledge  of  these  facts,  takes  it  without  permis- 
mon,  and  without  discharging  the  lien.    Cowing  v.  Snow,  11  Mass.  415. 

3  Rex  V.  Wilkinson,  Russ.  &  Ry.  470. 

•  Palmer  v.  People,  10  Wend.  165.  See,  however.  The  Stale  v.  Sothcr- 
len.  Harper,  414 ;  The  State  v.  Mazyck,  3  Rich.  291.  And  see  Brownell  r. 
Manchester,  1  Pick.  232 ;  Bond  v.  Padelford,  18  Mass.  394 ;  Inglee  v.  Bofr- 
worth,  5  Pick.  498. 

*  And  see  2  East  P.  C.  654 ;  1  Gab.  Crim.  Law,  600 ;  Rex  v.  Bramlej, 
Russ.  &  Ry.  478 ;  Reg.  v.  Cain,  2  Moody,  204 ;  Rex  v.  Webb,  1  Moody, 
431 ;  McDaniel's  case,  19  Howell  St.  Tr.  745,  803  ;  Reg.  v.  Watts,  2  Den. 
C.  C.  14,  1  £ng.  L.  &  £q.  558. 
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III.  The  Asportation. 

§  699.  In  the  language  of  the  old  definitions  of  larceny, 
the  goods  taken  must  be  carried  away^  But  they  need  not 
be  retained  in  the  possession  of  the  thief,  neither  need  they 
be  removed  from  the  owner's  premises.  The  doctrine  is,  that 
any  removal,  however  slight,  of  the  entire  article,  which  is 
not  attached  either  to  the  soil  or  to  any  other  thing  not  re- 
moved, is  sufficient;^  while  nothing  short  of  this  will  do.^ 
Thus,  where  the  defendant  lifted  a  bag,  he  meant  to  steal, 
from  the  bottom  of  the  boot  of  a  coach ;  but,  before  he  got 
it  completely  above  the  space  it  had  occupied,  was  detected ; 
yet,  every  part  of  it  having  been  raised  from  where  the  par- 
ticular part  had  lain,  the  asportation  was  held  to  be  com- 
plete.^ On  the  other  hand,  it  was  decided  not  to  be  sufficient, 
where  a  person,  who  was  in  a  wagon,  set  a  long  bale  upon 
its  end,  and  cut  the  wrapper  all  the  way  down,  yet  was  ap- 
prehended before  he  had  taken  any  thing  out.^  And  where 
goods  in  a  shop  were  tied  to  a  string,  fastened  at  one  end  to 
the  counter,  a  thief  who  carried  them  as  far  away  as  the 
string  would  permit  was  held  not  to  have  committed  larceny, 
because  of  their  being  thus  attached.^  The  same  rule  was 
applied  where  a  purse,  fastened  in  this  way  to  a  bunch  of 
keys,  was  taken  from  the  pocket,  while  the  keys  remained  in 
the  pocket;  there  was  no  asportation,  since  there  was  no 


^  Ante,  §  675,  note. 

*  Bex  V.  Rawlins,  2  East  P.  C.  61 7 ;  The  State  tr.  Wilson,  Coxe,  439 ;  Bex 
V.  Walsh,  1  Moody,  14 ;  Beg.  v.  Simpson,  29  Eng.  L.  &  Eq.  530,  Dears.. 
42h,  18  Jur.  1030. 

'  Bex  V.  Cherry,  1  Leach,  4th  ed;  236,  note,  2  East  P.  C.  556 ;  8  Greenl. 
Ev.  §  154 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  147. 

*  Bex  r.  Walsh,  1  Moody,  14. 

■  Bex  V.  Cherry,  1  Leach,  4th  ed.  236,  note,  2  East  P.  C.  556.  But  where 
the  prisoner  had  removed  a  parcel  of  goods  from  the  forepart  to  near  the 
tail  of  the  waggon,  the  asportation  was  held  to  be  complete.  Bex  v.  Coslet,, 
1  Leach,  4th  ed.  236,  2  East  P.  C.  556. 

*  Anonymous,  2  East  P.  C.  556, 1  Leach,  4th  ed.  821,  note. 
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complete  severance  from  the  person.^  In  these  cases,  the 
prisoner's  control  over  the  thing  was  not  for  an  instant  per- 
fect; if  it  had  been,  it  woald  have  been  sofiicient,  even 
though  the  control  had  the  next  instant  been  lost.  So  the 
court  held,  where  a  man's  watch  and  chain  were  forced  from 
hia  pocket,  but  the  key  of  the  watch  immediately  caught  and 
fastened  itself  upon  a  button:  the  larceny  here  was  com* 
plete.2 

§  700.  A  person  who  takes  a  thing  feloniously,  does  not 
purge  the  offence  by  handing  it  immediately  back  to  the 
owner.^  When  therefore  a  robber,  on  getting  the  purse  he 
demanded,  returned  it,  saying,  "  If  you  value  your  purse,  you 
will  please  to  take  it  back,  and  give  me  the  contends  of  it,'' 
but  was  apprehended  before  the  money  was  given,  he  was 
held  to  have  committed  the  crime.* 

§  701.  Merely  to  shoot  down,  with  felonious  intent,  a  live 
animal,  is  not  enough;^  but,  where  there  is  no  previous 
asportation,  there  must  be  also,  it  seems,  some  slight  removal 
after  the  killing.^  And,  on  this  principle,  where  one  stopped 
another  carrying  a  bed,  and  told  him  to  put  it  down  or  be 
shot ;  but,  the  bed  being  put  down,  was  arrested  before  he 
could  take  it  up ;  the  offence  was  held  not  to  be  committed.^ 


^  Wilkinson's  case,  1  Hale  P.  C.  508. 

■  Reg.  v:  Simpson,  29  Eng.  L.  &  Eq.  530,  Dears.  421,  18  Jur.  1080.  In 
like  manner,  to  remove  an  ear-ring  from  the  ear  of  a  lady  to  the  curls  of 
her  hair,  in  which  it  lodges,  is  an  asportation ;  **  for  it  being  in  the  possession 
of  the  prisoner  for  a  moment,  separate  from  the  lady's  person,  was  sufficient, 
although  he  could  not  retain  it,  but  probably  lost  it  again  the  same  instant** 
Bex  V.  Lapier,  1  Leach,  4th  ed.  S20,  2  East  P.  C.  557. 

*  Boscoe  Crim.  Ev.  588.  See  Rex  v.  Wright,  9  Car.  &  P.  554,  note;  B^. 
V.  Phetheon,  7  Car.  &  P.  552 ;  Reg.  v.  Peters,  1  Car.  &  K  245. 

*  Rex  r.  Peat,  1  Leach,  4th  ed.  228,  2  East  P.  C.  557. 

■  The  State  t;.  Seagler,  1  Rich.  SO. 

*  See  Reg.  v.  Hogan,  1  Crawf.  &  Dix  C.  C.  366 ;  Rex  v.  Rawlins,  2  East 
P.  C.  617;  Rex  v.  Williams,  1  Moody,  107;  Rex  v.  Clay,  Russ,  &  B,y,  S87; 
Rex  V.  Sutton,  8  Car.  &  P.  291. 

'  FarrcPs  case,  2  East  P.  C.  557. 
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If  a  thief,  at  an  inn,  orders  another's  horse  to  be  led  out,  and 
this  is  done,  the  leading  out  is  an  asportation.^  So  is  pulling 
wool  from  a  sheep,  or  milking  a  cow,  on  a  charge  of  stealing 
the  wool  or  the  milk.^  And  the  asportation  was  held  to  be 
sufficient,  where  the  prisoner,  receiving  gas  of  a  gas  com- 
pany, diverted  some  of  it  to  his  burners  without  its  passing 
the  meter  to  be  measured,  the  means  employed  being  to 
use  a  pipe  running  directly  from  the  entrance  to  the  exit 
pipe.3 

§  702.  A  statute  of  Alabama  makes  it  larceny,  "  if  any 
person  shall  steal  any  negro  or  mulatto  slave  whatsoever,  out 
of  or  from  the  possession  of  the  owner  or  overseer  of  such 
slave.''  And  the  court  has  held,  that  an  actual  taking  and 
removal  of  the  slave  is  essential  to  the  offence,  the  same  as 
of  any  other  chattel ;  so  that,  when  the  slave  merely  leaves 
his  master,  by  tKe  persuasion  of  one  to  whom  he  intends  to 
deliver  himself  up,  there  is  no  sufficient  asportation.  Says 
the  court :  ''  If  one  entice  a  horse,  hog,  or  other  animal,  by 
placing  food  in  such  a  situation  as  to  operate  on  the  volition 
of  the  animal,  and  he  assumes  the  dominion  over  U^  and  has 
it  once  in  his  control^  the  deed  is  complete ;  but,  if  we  suppose 
him  detected  before  he  has  the  animal  under  his  control  yet 
after  he  has  operated  on  its  volition,  the  offence  would  not  be 
consummated."  It  was  thought,  however,  that  some  modi- 
fication of  this  rule  is  required  as  applied  to  the  larceny  of 
slaves,  actual  control  at  the  instant  of  the  stealing  not  being 
necessary  here ;  yet  the  defendant  should  have  been  at  least 
in  some  situation  to  aid  the  slave  in  his  escape.^ 


»  Rex  V.  Pitman,  2  Car.  &  P.  428. 

<  Bex  r.  Martin,  1  Leach,  4th  ed.  171,  2  East  P.  C.  618. 

«  Beg.  V.  White,  20  Eng.  L.  &  Eq.  585,  Dears.  208,  8  Car.  &  K.  868,  22 
Law  J.,  X.  8.,  M.  C.  128,  17  Jur.  536. 

*  The  State  v.  Wisdom,  8  Port  611.  See  Mooney  v.  The  State,  8  Ala. 
328;  The  State  ».  Martin,  12lred.  157;  Hite  v.  The  State,  9  Yerg.  198$ 
Kemp  V.  The  State,  11  Hamph.  320 ;  poet,  §  706. 
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IV.  The  Trespass, 

§  703.  It  is  a  rule,  rather  technical  than  resting  on  any 
clear  reason,  that  there  can  be  no  larceny  without  a  trespass. 
The  rule,  however,  is  fully  established.^  Moreover,  from  the 
universal  principle,  according  to  which  an  act  and  intent, 
concurrent  in  point  of  time,  are  necessary  to  constitute  every 
common-law  offence,^  comes  the  doctrine,  that,  in  larceny, 
the  trespass,  or  rather  the  asportation  by  trespass,  must  be 
simultaneous  with  the  intent  to  steal.^  When,  therefore,  one 
took  innocently  into  his  possession  bank-notes,  given  him  by 
another  to  keep,  but  afterward  denied  all  knowledge  of  them, 
he  was  held  —  in  a  case  where  no  subsequent  act  was 
shown  —  not  to  be  guilty  of  larceny.*  And,  on  the  same 
principle,  where  one  innocently  received  through  the  post- 
office  a  letter,  intended  for  another  person  of  the  same  name. 


»  1  Hawk.  P.  C.  Curw.  Ed.  p.  142,  §  1 ;  Rex  r.  Raven,  J.  Kel.  24 ;  Penn- 
sjlvania  v.  Campbell,  Addison,  282 ;  The  State  v.  Braden,  2  Oyert  68 ; 
Hite  V.  The  State,  9  Yerg.  198 ;  Wright  v.  The  State,  5  Yci^.  154 ;  Rex  «. 
Hart,  6  Car.  &  P.  106  ;  Rex  v.  Frampton,  2  Car.  &  K.  47 ;  Cartwright  v. 
Green,  8  Yes.  405,  2  Leach,  4th  ed.  952 ;  Morehead  v.  The  State,  9  HomplL 
685. 

■Vol.  I.  §311-318. 

*  Vol.  I.  §  314 ;  Rex  v,  Charlewood,  1  Leach,  4th  ed.  409,  2  East  P.  C 
689;  Rex  v,  Leigh,  2  East  P.  C.  694,  1  Leach,  4th  ed.  411,  note;  B^.  r. 
Box,  9  Car.  &  P.  126;  The  State  r.  Smith,  2  Tyler,  272;  People  v,  Rey- 
nolds, 2  Mich.  422 ;  Booth  o.  Commonwealth,  4  Grat  525 ;  Rex  v.  Mack- 
low,  1  Moody,  160,  Car.  Crim.  Law,  3d  ed.  180;  Reg.  9.  Riley,  14  £iig. 
L.  &  £q.  544,  Dears.  149,  17  Jur.  189 ;  R^.  v.  Goodbody,  8  Car.  &  P.  665; 
Reg.  V.  Glass,  1  Den.  C.  C.  215,  2  Car.  &  K.  895 ;  Reg.  o.  Brooks,  8  Car.  & 
P.  295  ;  Blunt  r.  Commonwealth,  4  Leigh,  689 ;  Fulton  v.  The  State,  8  Eng. 
168. 

*  Reg.  17.  Brennan,  1  Crawf.  &  Dix  C.  C.  560,  Boshe,  C.  J.,  obserriog: 
^*  If  the  prisoner  at  the  time  of  getdng  the  notes  had  the  animus  of  keeping 
them,  then  there  would  have  been  a  sufficient  taking ;  but  here  the  evidence 
is  the  other  way,  for  the  prosecutor  voluntarily  gave  the  notes  to  the  pris- 
oner." 
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inclosing  a  check,  and  wrongfully  appropriated  the  check  to 
his  own  use,  he  was  held  not  legally  guilty  of  the  offence.^ 

§  704.  The  further  consideration  of  this  matter  of  trespass 
presents  the  following  points  of  inquiry:  First,  Concerning 
the  kind  of  force  requisite ;  Secondly,  Concerning  the  effect 
of  a  consent  to  the  taking ;  Thirdly,  Concerning  the  posses- 
sion, which  the  owner  must  have,  and  the  thief  must  not 
have,  of  the  property,  that  the  trespass  may  attach  to  it: 
wherein  will  be  considered  the  act  of  trespass  which  one 
must  perform  to  steal  the  goods  of  another  in  the  hands  of 
the  trespasser.  Fourthly,  Concerning  the  application  of  the 
doctrines  unfolded,  to  certain  relations  and  things;  as  to 
bailees  of  different  kinds,  wives,  lost  goods. 

§  705.  First.  The  kind  of  Force  requisite.  This  taking  by 
trespass  involves  the  idea,  ordinarily,  of  physical  force  ^ 
applied  to  the  thing  taken  ;  as  where  one  pulls  wool  from  a 
sheep,  milks  a  cow,^  or  snatches  from  another  a  parcel.^ 
Whether  it  be  secret  or  open,  in  the  day  or  in  the  night,  is 
immaterial,  except  as  manifesting,  under  circumstances,  the 
intent^  So  it  may  be  done  either  directly,  or  through  a 
fraudulent  perversion  of  legal  process.®  Says  Lord  Hale : 
^  A.  hath  a  mind  to  get  the  goods  of  B.  into  his  possession ; 


^  Bex  V,  Macklow,  1  Moody,  160 ;  Car.  Crim.  Law,  8d  ed.  280.  And  see 
B^.  V.  Glass,  1  Den.  C.  C.  215,  2  Car.  &  K.  S95 ;  Reg.  v.  Brooks,  8  Car.  & 
P.  295 ;  People  v.  McGarren,  1 7  Wend.  460 ;  Beg.  v,  Davies,  Dears.  640, 
36  Eng.  L.  &  £q.  607.    See  post,  §  722. 

«  See  Vol.  I.  §  480. 

*  Rex  V.  Martin,  1  Leaeh,  4th  ed.  171,  2  East  P.  C.  618 ;  ante,  §  701. 

*  Bex  V.  Macauley,  1  Leacb,  4th  ed.  287;  Bex  v.  Bobins,  1  Leach,  4th 
ed.  290,  note ;  Vaughn  v.  Commonwealth,  10  Grat  758. 

'  Pennsylvania  r.  Becomb,  Addison,  386  ;  McDaniel  v.  The  State,  8  Sm. 
&  M.  401, 418 ;  1  Hale  P.  C.  509. 

*  Bex  V.  Summers,  3  Salk.  194 ;  Bex  v.  Gardiner,  J.  Eel.  46 ;  Common- 
wealth V.  Low,  Thacher  Crim.  Cas.  477  ;  Farr^s  case,  J.  Eel.  43,  2  East  P. 
C.  660.    See  Vol.  L§  417. 
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privately  delivers  an  ejectment,  and  obtains  judgment  against 
a  casual  ejector,  and  thereby  gets  possession,  and  takes  the 
goods ;  if  it  were  animo  furandi,  it  is  larceny."  ^  And  Coke: 
"  If  a  man,  seeing  the  horse  of  B.  in  his  pasture,  and  having 
a  mind  to  steal  him,  cometh  to  the  sheriff,  and,  pretending 
the  horse  to  be  his,  obtaineth  the  horse  to  be  delivered  unto 
him  by  a  replevin ;  yet  this  is  a  felonious  and  fraudulent  tak- 
ing."  a 

§  706.  When  the  larceny  is  of  a  domestic  animal,  like  a 
horse,  the  trespass  is  sufficient  if  the  animal  is  ridden,  driven, 
or  led  away.^  And  doubtless  the  same  is  true,  if  it  is  tolled 
away  by  food,  or  by  the  voice,  so  as  to  come  under  the  con- 
trol of  the  thief.  Under  statutes  against  the  larceny  of  slaves, 
an  effectual  enticement  is  all  that  is  requisite ;  ^  and,  on  this 
whole  matter,  a  learned  judge  has  said :  "  With  inanimate 
subjects  of  larceny,  force  may  be  necessary,  and  must  be 
used ;  but  is  there  any  thing  in  reason  or  common  sense 
which  requires  it  as  to  those  subjects  of  larceny  which  pos- 
sess volition  and  locomotion  ?  Is  not  the  idea,  as  to  both, 
the  deprivation  which  the  owner  of  the  property  sustains? 
Suppose  a  horse  or  a  dog  to  be  tolled  out  of  the  possession 
of  the  owner  by  corn,  is  not  this  as  much  a  taking  and  car- 


^  1  Hale  P.  C.  507.  In  Rex  v.  Summers,  3  Salk.  194,  the  case  wis: 
«  Where  a  man  who  had  no  manner  of  title  to  a  house,  brought  an  ejectment, 
and  procured  an  affidavit  to  be  filed  of  the  deliveiy  oi  the  declaration  to 
the  tenant  in  possession,  and,  for  want  of  appearing  and  pleading,  got  judg- 
ment at  his  own  suit,  and  then  sued  out  AuJiabere  facias  possessionemj  uA 
got  a  warrant  thereon  from  the  high  bailiff  of  Westminster,  directed  to  one 
of  his  bailiffs,  who,  with  the  plaintiff  himself,  turned  the  defendant  out  of 
possession,  and  seized  all. the  goods,  and  converted  them  to  his  own  use; 
this  was  adjudged  felony,  for  which  he  was  indicted,  convicted,  and  exe- 
cuted, for  he  made  use  of  the  process  of  the  law  for  a  felonious  purpose." 

*  8  Inst  lOS. 

*  Baldwin  v.  People,  1  Scam.  304 ;  ante,  §  702. 

*  The  State  v.  Hawkins,  8  Port  461 ;  The  State  v.  Whjrte,  2  Nott  &  Mc- 
Cord,  174.  And  see  The  State  v.  Wisdom,  8  Port  511 ;  Moonej  v.  The 
State,  8  Ala.  828  ;  The  State  r.  Brown,  8  Strob.  508,  516 ;  ante,  §  702. 
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rying  away  as  the  shouldering  of  a  bale  of  goods  would  be  ? 
I  confess  I  can  see  no  substantial  legal  difference."  ^ 

§  707.  We  have  seen,^  that  where  one  laid  down  a  bed  he 
was  carrying,  through  fear  of  another,  who  commanded  it, 
this  other  had  not  gained  a  sufficient  control  over  the  bed  to 
make  his  act  larceny.  If  the  bed  had  been  delivered  to  him, 
the  result  would  have  been  otherwise.  And  Mr.  East  has 
observed,  speaking  of  robbery,  which  includes  larceny,^  that 
"a*  colorable  gift,  which  in  truth  was  extorted  by  fear, 
amounts  to  a  taking  and  trespass  in  law,"^ — the  thing  com- 
ing, in  such  a  case,  under  the  control  of  the  person  to  whom 
it  is  given.  The  doctrine  is,  that  where  one  transfers  the 
manual  control  of  the  article  to  another,  through  fear^  the 
larceny  by  such  other,  which  ^constitutes  a  part  of  the  rob- 
bery, is  complete.^ 

§  708.  But  if  hyfravd  a  person  is  induced  to  part  with  his 
goods,  the  individual  getting  them  may  be  chargeable  with  a 
cheat  at  common  law,^  or  under  the  statute  against  false  pre- 
tences ;7  but,  since  he  employed  no  physical  force,  he  com- 
mitted no  trespass,  and,  consequently,  no  larceny.^  This  doc- 
trine refers  only  to  cases  in  which  the  property  in  the  goods 
is  intended  to  pass  ;^  for,  as  we  shall  presently  see,^^  if  one 


>  The  State  v.  Whyte,  2  Nott  &  McCord,  174, 177,  Colcock,  J. 
'  Ante,  §  701. 

>  Yol.1.  §419,  682. 
«  2  East  P.  C.  711. 

•  Bex  v.  Taplin,  2  East  P.  C.  712 ;  Bex  v.  Blackham,  2  East  P.  C.  711 
And  see  Vol.  I.  §  256,  817,  480,  517. 

*  Ante,  c.  16,  §  117  et  seq. 
'  Ante,  c.  82,  §  841  et  seq. 

•  VoL  I.  §  430,  431. 

*  2  East  P.  C.  668;  The  State  v.  Lindenthall,  5  Bich.  237;  Boss  v. 
People,  5  Hill,  N.  Y.  294 ;  Mowrey  v.  Walsh,  8  Cow.  238  ;  Lewer  v.  Com- 
monwealth, 15  S.  &  B.  98 ;  Bex  v.  Hench,  Boss.  &  By.  168 ;  Bex  v.  Adams, 
Buss.  &  By.  225. 

»  Post,  §  711,  712. 
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consents  to  part  with  merely  the  possession,  and  another, 
who  takes  the  goods,  intends  a  theft,  the  latter,  without  ref- 
erence to  the  question  of  fraud,  goes  beyond  the  consent,  and 
commits  this  offence. 

§  709.  In  illustration  of  the  proposition  of  the  last  section: 
if  a  man  plays  at  hiding  under  the  hat,  and  so  voluntarily 
stakes  his  money  on  the  event,  meaning  to  receive  the  stake 
if  he  wins,  and  pay  if  he' loses  ;  then,  if,  by  a  conspiracy,  his 
adversary  is  falsely  made  to  appear  to  win,  and  thereupon 
takes  up  the  stake,  no  objection  being  interposed ;  this  taking 
of  it  is  not  larceny,  though  the  intent  be  felonious.^  But  if 
the  man  had  not  consented  to  play  on  his  own  account,  and 
played  only  for  one  of  the  conspirators ;  then,  if  the  conspir- 
ators had  taken  his  money,  under  the  pretence  that  he  had 
agreed,  and  they  had  won,  their  offence  would  be  larceny;' 
because,  although  they  had  used  fraud,  yet  not  it,  but  the 
physical  force,  got  the  money. 

§  710.  Secondly.  Consent  to  the  Taking'.  There  can  be 
no  trespass  where  there  is  a  consent  to  the  taking.^  Suppose 
the  consent  is  obtained  by  fraud,  the  result  is  the  same ;  for, 
by  reason  of  the  consent,  there  is  still  no  trespass,  and  there- 
fore no  larceny.*  Thus,  if  one,  by  request  or  permission  of 
another,  receives  money  to  return  its  value  in  other  coin ;  that 
is,  to  change  it  or  to  get  it  changed ;  ^  or,  if  he  obtains  money 


1  Rex  V.  Nicholson,  2  Leach,  4th  ed.  610,  2  East  P.  C.  669.  If  he  had 
agreed  to  part  only  with  the  possession,  it  would  have  been  otherwise.  Bex 
V.  Rohson,  Ross.  &  Ry.  418.     See  post,  §  711. 

'  Rex  V.  Homer,  1  Leach,  4th  ed.  270.. 

*  Vol.  L  §  342-845 ;  2  East  P.  C.  665,  666,  816 ;  Witt  v.  The  State,  9 
Missa  663 ;  Dodge  v.  Brittain,  1  Meigs,  84 ;  Dodd  v.  Hamilton,  2  Taylor, 
81 ;  The  State  v.  Jernagan,  2  Taylor,  44 ;  Reg.  r.  Jones,  Car.  &  M.  611. 

*  2  East  P.  C.  668 ;  Lewer  v.  Commonwealth,  15  S.  &  R.  93 ;  Bex  r. 
Smnmers,  8  Salk.  194  ;  Anonymous,  J.  Kel.  85,  81,  82;  ante,  §  708;  post, 
§716. 

*  Rex  r.  Coleman,  2  East  P.  C.  672 ;  Rex  v.  Sollens,  1  Moody,  129 ;  Beg. 
V.  Thomas,  9  Car.  &  P.  741.    And  see  Rex  v.  Walsh,  Russ.  &  Ry.  215, 2 
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by  means  of  a  false  letter  in  a  third  person's  name ;  ^  he  does 
not  commit  larceny,  whatever  his  intent  may  be.  So,  where 
the  prisoner  was  the  prosecutor's  servant ;  his  duty  being,  in 
the  absence  of  the  clerk,  to  purchase,  on  his  master's  behalf, 
any  kitchen  stuff  brought  upon  the  premises  for  sale ;  and  on 
one  occasion  falsely  pretended  to  the  clerk  to  have  bought 
some  stuff,  for  a  sum  named,  which  sum  he  demanded,  and  it 
was  paid  him  out  of  the  master's  funds ;  the  court  held,  that, 
as  the  money  was  voluntarily  parted  with,  and  was  not  to  be 
returned,  the  transaction  was  only  an  indictable  false  pre- 
tence under  the  statute,  and  was  not  larceny.^  And  Where 
one  got  possession  of  a  hat,  which  a  third  person  had 
ordered  of  the  maker,  by  sending  a  boy  for  it  in  the  third  per- 
son's name,  he  was  held  not  guilty  of  larceny ;  ^  the  under- 
standing having  been,  that  the  property  in  the  hat  should 
pass  by  this  delivery,*  K  the  boy,  of  his  own  motion,  and 
with  intent  to  steal,  had  falsely  pretended  to  be  sent  by  the 
third  person,  and  so  had  got  the  hat  into  his  possession,  it 
would  have  been  larceny  in  him,  the  case  falling  within 
principles  to  be  stated  in  the  next  section. 

§  711.   But  a  consent,  to  avail  the  defendant,  must  be  to 


Leach,  4th  ed.  1054,  4  Taunt  258.  The  doctrine  of  these  cases  runs  very 
close  to  that  of  Bex  v.  Aickles,  2  East  P.  C.  675,  1  Leach,  4th  ed.  294  ;  Bex 
V,  Oliver,  2  Russ.  Crimes,  Grea.  Ed.  43 ;  and  other  cases  cited  post,  §  715 ;  in 
which  the  contraiy  result  was  obtained.  The  test  question  to  be  applied  in 
these  cases  is,  whether,  when  the  thing  was  delivered,  the  property  in  it, 
specifically,  was  intended  to  pass  then,  or  not  until  something  further  was 
done.  If  the  former,  it  is  not  larceny ;  if  the  latter,  it  is. 
1  Bex  V.  Atkinson,  2  East  P.  C.  673. 

*  Beg.  V.  Barnes,  Temp.  &  M.  387,  2  Den.  C.  C.  59,  1  Eng.  L.  &  Eq.  579. 
See  Beg.  v,  Goodenough,  25  Eng.  L.  &  Eq.  572,  Dears.  210;  post,  §  711. 

*  Bex  V.  Adams,  Buss.  &  By.  225.  See  Bex  v.  Wilkins,  1  Leach,  4th  ed. 
520,  2  East  P.  C.  673,  which  may  be  deemed  to  have  turned  on  the  want 
of  authority  in  the  apprentice  to  part  with  the  goods  at  the  place  and  to  the 
person  he  did.    See,  also.  Beg.  v.  Kay,  7  Cox  C.  C.  289. 

*  And  see  B^.  v,  Adams,  1  Den.  C.  C.  38.  Bex  v.  Cockwiune,  1  Leach, 
4th  ed.  498,  seems  to  have  tamed  on  the  form  of  the  special  verdict. 
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the  taking  of  the  property  in  the  goods,  and  not  merely  of  tbe 
possession  or  use  of  them.^  The  reason  is,  that  larceny  is 
committed  only  when  the  aim  of  the  thief  is  to  divest  the 
owner  of  his  ownership,  and  not  of  the  mere  use  or  tempo- 
rary possession  ;  ^  so  that  a  consent  which  comes  short  of  this 
necessary  intent,  covers  not  the  whole  ground  of  the  taking, 
and  therefore  avails  nothing.  For  example,  if,  with  felonious 
mind,  one  borrows  or  hires  a  horse  or  carriage,  as  he  pretends, 
to  ride ;  ^  or  gets  the  loan  of  any  other  chattel ;  *  or  gets  from 
a  person  in  the  post-office  a  delivery  of  the  mail  bags;^  or 
obtains  an  article  of  merchandise,  on  a  false  order  or  other 
false  pretence,  where  the  possession®  and  not  the  property'  is 
to  be  parted  with ;  or  receives  an  article  of  clothing  to  deliver 
to  a  washerwoman ;  ^  or  a  sum  of  money  with  which  to  pay 
a  bill  for  the  other  ;^  his  concurrent  intent  being,  let  us  still  re- 


^  Vol.  I.  §  481 ;  2  East  P.  C.  668,  816  ;  Lewer  v.  Commonwealth,  15  && 
R  93  ;  Rex  v.  Standley,  Russ.  &  Ry.  805. 

*  Vol.  L  §  429  ;  post,  §  765. 

*  The  State  v.  Grorman,  2  Nott  &  McCord,  90 ;  Rex  v.  Semple,  1  Leach, 
4th  ed.  420,  2  East  P.  C.  691 ;  Rex  v.  Pear,  1  Leach,  4th  ed.  212,  2  East 
P.  C.  685,  697  ;  Rex  v.  Tunnard,  2  East  P.  C.  687, 1  Leach,  4th  ed.  214, 
note. 

*  Starkie  v.  Commonwealth,  7  Leigh,  752. 

*  Rex  v.  Fearce,  2  East  P.  C.  603. 

*  Rex  V.  Hench,  Russ.  &  Ry.  163 ;  The  State  v.  Lindenthall,  5  Rich.  237. 
^  Ante,  §  708,  710;  Rex  v.  Adams,  Ross.  &  Ry.  225;  Reg.  v.  Adams, 

1  Den.  C.  C.  88 ;  Rex  v.  Atkinson,  2  East  P.  C.  673.  When  one,  with 
intent  to  steal,  gets  from  another  a  bank-note,  to  deposit  in  a  bank,  he 
commits  larceny  of  the  note ;  Rex  v.  Groode,  2  Car.  &  P.  422,  note ;  hecanse, 
although  the  person  defrauded  intends,  ultimately,  to  part  with  his  prop- 
erty in  the  particular  note,  yet  he  does  not  mean  to  part  with  it  at  the  time 
he  delivers  it,  nor  to  the  individual  to  whom  he  delivers  it  ^  See,  abK>,  Beg. 
V.  Smith,  1  Car.  &  K.  423. 

'  Reg.  V.  Evans,  Car.  &  M.  632.  And  see  Rex  v.  Stock,  1  Moody,  87 ; 
Reg.  r.  Glass,  2  Car.  &  K.  395. 

*  Reg.  V.  Brown,  Dears.  616  ;  Reg.  v.  Smith,  1  Car.  &  K.  423.  And  see 
Reg.  V.  Beaman,  Car.  &  M.  595 ;  Rex  v.  Murray,  1  Leach,  4th  ed.  344,  2 
East  P.  C.  683 ;  Reg.  v.  BuUer,  2  Car.  &  K.  340;  Reg.  v.  Heath,  2  Moody, 
83 ;  Reg.  t\  Goodenough,  Dears.  210,  25  Eng.  L.  k  £q.  572 
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member,  to  steal  the  thing ;  ^  he  commits,  notwithstanding 
this  consent  of  the  owner,  the  crime  of  larceny.  So  also  it 
is  if  there  is  a  plan  to  cheat  a  man  of  his  property  under 
color  of  a  bet,  and  he  parts  with  only  the  possession  to 
deposit  as  a  stake  with  one  of  the  confederates :  the  taking 
by  such  confederate  is  larceny,  and  not  the  less  so  though 
afterward  the  confederates  are  by  fraud  made  to  appear  to 
win.* 

§  712.  In  Tennessee,  the  doctrine  of  the  last  section  is  not 
received ;  but,  according  to  the  common  law  of  that  State, 
there  is  no  larceny,  though  the  consent  of  the  owner  is  to 
part  with  only  the  possession.  Therefore,  if  one  fraudulently 
and  with  intent  to  steal,  gets  another's  property  under  the 
pretence  of  hiring  it,  he  commits  not  this  offence.^ 

§  713.  On  the  principle,  that  the  consent  must  be  clear 
and  full,  as  broad  in  terms  as  the  act  it  would  protect,*  if  it 
be  upon  a  condition  precedent ;  that  is,  if,  by  it,  something  is 
to  be  done  before  the  property  will  pass ;  it  will  not  avail 
the  defendant,  and  the  taking,  with  felonious  intent,  will  be 
larceny.  The  common  application  of  this  doctrine  is  to  pre- 
tended purchases  of  goods  for  cash ;  the  real  object  being  to 
get  possession  of  and  wrongfully  appropriate  them.  If  there 
is  no  credit  intended,  the  delivery  will  not  protect  the  taker 
from  the  charge  of  larceny ;  otherwise,  if  there  is  a  credit.^ 

§  714.  There  may  be  a  difficulty  in  applying  the  rule  last 
stated.  In  one  case,  the  prisoner  went  into  a  shop,  and  pur- 
chased jewelry  to  pay  in  cash  on  its  delivery  at  a  coach-office. 


»  Ante,  §  70S. 

'  Bex  V.  Robson,  Ross.  &  Ry.  413.    See  anfe,  §  709. 

*  Felter  v.  The  State,  9  Yerg.  897. 

*  Ante,  §  711. 

*  2  East  P.  C.  693.  And  see  the  cases  cited  ftirther  on  in  this  section 
and  the  next  Also  Mowrey  r.  Walsh,  8  Cow.  238 ;  Ross  v.  People,  5  Hill, 
N.  Y.  294. 
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The  seller  made  out  an  invoice,  and  took  the  goods  to  the 
coach-office;   where  the   prisoner  said,  he  bad  been  disap- 
pointed in  not  receiving  money  he  expected  by  letter.    Jast 
then  a  letter  was  put  into  his  hands :  he  opened  it  in  the 
presence  of  the  seller,  and  said  he  had  to  meet,  at  a  cer- 
tain coffee-house,  at  seven,  a  friend  who  would  supply  the 
money.     So  the  goods  were  left  at  the  coach-office,  by  the 
seller,  who  went  home ;  and  the  prisoner  absconded  with 
them.     The  seller  testified,  that  he  considered  the  goods  sold 
when  he  got  the  cash,  not  before.     The  jury  were  instructed, 
to  consider  whether  the  prisoner  had  any  intention  of  buying 
and  paying  for  the  goods,  or  whether  he  ordered  them  merely 
to  get  possession  of  and  convert  them  to  his  own  use.    They 
found  the  latter  and  convicted  the  prisoner,  and  the  judges 
held  the  conviction  right^     In  another  case,  one  bargaining 
with  a  trader  about  some  waistcoats,  said,  "  You  must  go  to 
the  lowest  price,  as  it  will  be  for  ready  money."     The  reply 
was,  "  then  you  shall  have  them  for  125./"  to  which  the  pur- 
chaser assented,  and  remarked,  that  he  would  put  then^  into 
his  gig,  standing  at  the  door.      The   trader  replied,  "very 
well."     He  put  them  into  the  gig,  drove  off  without  paying, 
and  was  absent  two  years.    The  jury  returned  specially :  "  In 
our  opinion,  the  waistcoats  were  parted  with  conditionally, 
that  the  money  was  to  be  paid  at  the  time,  and  that  the  de- 
fendant took  them  with  a  felonious  intent"     And  the  judges 
held,  that  he  was  rightly  convicted  of  larceny.     "  This  is  an 
express  finding  of  the  jury,"  they  said,  "that  the  prosecutor 
only  parted  with  the  possession  of  the  goods."*     The  same 


^  Rex  V.  Campbell,  1  Mood^,  179. 

'  Beg.  V.  Cohen,  2  Den.  C.  C.  249,  5  £ng.  L.  &  Eq.  545.  And  see  Beg. 
V.  Box,  9  Car.  &  P.  126 ;  Bex  v,  Pratt,  1  Moody,  250;  Bex  r.  Sharpless,  1 
Leach,  4th  ed.  92.  Query,  whether  these  cases  overrule  the  doctrine  of 
Bex  V.  Harvey,  1  Leach,  4th  ed.  467,  2  East  P.  C.  669,  in  which  it  was  held, 
that  if  a  horse  is  purchased  and  delivered  to  the  buyer,  who  is  to  pay  for  it 
immediately,  the  latter  does  not  commit  larceny  of  the  horse,  though  he 
immediately  rides  away  with  it,  the  seller  not  objecting,  saying,  he  iwll  re- 
turn immediately  and  pay  for  it    In  this  case,  however,  the  court  expressly 
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result  is  arrived  at,  where,  by  usage,  ^oods  bought  are  to  be 
paid  for  before  they  are  taken  away ;  and  the  pretended  pur* 
chaser,  without  consent,  takes  them  feloniously,  and  does  not 
pay.^  But,  though  the  trader  intends  not  to  let  the  purchaser 
have  the  goods  except  for  money,  yet,  if  he  finally  parts  with 
them  for  bills,  the  purchaser  is  not  guilty  of  larceny,  however 
fraudulent  the  transaction.^ 

§  715.  Where  one  went  into  a  shop,  and  asked  a  boy  to 
give  him  change  for  half  a  crown ;  presenting  the  half  crown 
to  the  boy,  who  touched  it,  but  did  not  get  hold  of  it ;  he 
was  held,  having  received  the  change  before  he  reached  out 
the  half  crown,  to  have  committed  larceny  of  the  change.^ 

§  716.  The  reader  should  bear  in  mind  the  distinction, 
between  the  doctrines  of  civil  jurisprudence,  and  those  of 
larceny,  relating  to  the  point  discussed  in  the  last  three  sec- 
tions. Under  many  circumstances  of  fraudulent  purchase,  the 
seller  may  reclaim  his  goods,  on  the  ground  of  the  fraud  ren- 
dering the  sale  void,  while  yet  the  consent  avails  the  defend- 
ant on  a  charge  of  larceny.^  For,  as  concerns  this  crime,  and 
the  trespass  necessary  to  constitute  it,  a  consent  to  the  taking 
is  the  same  whether  obtained  by  fraud  or  not.^ 


observe:  "The  property,  as  well  as  the  possession,  was  entirely  parted 
with."  And  see  Beg.  v.  Sheppard,  9  Car.'&  F.  121 ;  People  v.  Miller,  14 
JohnsL  371. 

»  Rex  V.  Gilbert,  1  Moody,  185. 

*  Rex  V.  Farkes,  2  Leach,  4th  ed.  614,  2  East  P.  C.  671. 

'  Rex  V.  WilHams,  6  Car.  &  P.  890.  Much  to  the  same  effect  are  Reg.  v. 
Rodway,  9  Car.  &  P.  784 ;  Rex  v.  Aickles,  2  East  P.  C.  675,  1  Leach,  4th 
ed.  294 ;  Rex  v,  Oliver,  2  Russ.  Crimes,  Grea.  Ed.  *4d,  cited  2  Leach,  4th 
ed.  1072,  4  Taunt  274 ;  Reg.  r.  Johnson,  2  Den.  C.  C.  810,  14  Eng.  L.  & 
£q.  570;  Rex  t;.  Metcalf,  1  Moody,  433;  Prosser  t;.  Rowe,  2  Car.  &  P.  421. 
See  ante,  §  710  and  note. 

*  Ross  V.  People,  5  Hill,  N.  Y.  294.  And  see  Olmsted  v.  Hotailing,  I 
Hill,  N.Y.  317. 

»  See  Vol.  L  §  430,  431 ;  ante,  §  710. 
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§  717.  Another  illustration  of  the  doctrine,  that,  to  prevent 
the  felonious  taking  from  being  larceny,  the  consent  mast 
embrace  the  property  as  well  as  the  possession  of  it,^  occurs 
in  cases  of  what  is  called  ring  dropping.  A  person,  having 
pretended  to  find  an  article  of  value ;  as  a  ring,  with  a  jewel 
in  it  which  is  worthless,  but  appears  to  be  of  diamond ;  in- 
duces another,  acknowledged  to  have  a  right  to  share  in  the 
prize,  to  let  him  have  bank-bills  or  other  property  on  security 
of  the  article  found ;  under  the  condition,  that  it  shall  belong 
entirely  to  the  lender,  if  the  thing  borrowed  is  not  restored  in 
such  a  time.  Here,  as  the  specific  thing  was  to  be  returned, 
the  taking  of  it,  with  felonious  intent,  is  larceny.^  But 
where  the  prisoner  had  prevailed  on  the  prosecutor  to  buy 
his  share  of  the  pretended  prize,  which  was  done,  the  offence 
was  deemed  not  to  be  larceny ;  because  the  prosecutor  had 
parted  with  his  property  in  the  money  he  gave,  and  not 
merely  with  his  possession.' 

§  718.  And  there  are  other  cases  resting  on  the  same  prin- 
ciple as  these  of  ring  dropping.  Thus,  if  a  pawnbroker  delivers 
back  to  the  pawner  a  pledge,  on  receiving  from  him  another 
which  he  thinks  has  been  shown  him,  and  is  of  sufficient  value, 
but  really  is  a  worthless  thing  substituted  by  slight  of  hand 
for  the  article  shown,  —  the  pawner,  committing  this  cheat, 
cannot  be  holden  for  a  larceny  of  the  pledge  taken  back ;  be- 
cause the  other,  in  relinquishing  it,  tneant  to  part  with  his 
property  therein.*  And  where  the  prisoner  took  a  packet  of 
diamonds,  to  a  pawnbroker  with  whom  he  had  previously 
pledged  a  brooch,  and  received  the  brooch  and  a  further 
advance,  pretending  to  give  this  packet,  but  really  giving 


>  Ante,  §  711. 

*  Rex  t\  Watson,  2  Leach,  4tli  ed.  640,  2  East  P.  C.  680 ;  Rex  p.  F^tch, 
1  Leach,  4th  ed.  238,  2  East  P.  C.  678;  Rex  v.  Marsh,  1  Leach,  4th  ed. 
845 ;  Rex  v.  Moore,  1  Leach,  4th  ed.  814,  2  East  P.  C.  679. 

*  Reg.  ».  Wilson,  8  Car.  &  P.  111. 

*  Rex  p.  Jackson,  1  Moody,  119. 
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another,  of  similar  appearance,  containing  only  glass,  his 
offence  was  held  not  to  be  larceny,  but  merely  an  indictable 
cheat.^ 

§  719.  The  cases  wherein  a  party  consents  to  the  taking, 
in  order  to  detect  and  bring  to  punishment  the  thief,  were 
discussed  in  our  previous  volume.^ 

§  720.  Another  point,  cbncerning  the  consent,  is,  that  it  is 
the  same  whether  coming  directly  from  the  principal,  or  com- 
ing through  an  agent ;  but,  if  through  an  agent,  he  must  be 
authorized  to  give  it.  For  example,  one  who,  with  felonious 
intent,  takes  from  a  slave  consenting,  goods  of  the  master, 
commits  larceny  of  them,  or  not,  according  as  the  master 
had'  or  had  not*  told  the  slave  to  deliver  them.  So  the  get- 
ting of  a  parcel  from  a  carrier's  servant,  by  falsely  pretending 
to  be  the  person  to  whom  it  is  directed,  is  larceny,  if  taken 
with  intent  to  steal ;  because  the  servant  has  no  authority  to 
part  with  it  except  to  the  right  person.^  And  if  a  man's 
servant,  unauthorized,  delivers  his  goods  under  a  pretended 
sale,  to  one  who  takes  them  with  felonious  intent,  knowing 
the  servant  has  not  authority,  this  person  commits  larceny 
thereof.^  The  doctrine  seems  broadly  to  be,  that  a  thief  can 
avail  himself  of  a  permission  given  by  the  owner's  agent, 
only  when  the  agent  had  authority.  The  authority  may  be 
either  general  or  special.^ 


'  Rex  V,  Meilheim,  Car.  Crim.  Law,  dd  ed.  281. 
«  Vol.  L  §  344,  845. 

'  Dodge  V,  Brittain,  1  Meigs,  84 ;  Vol.  L  §  344,  345.  And  see  Kemp  v. 
The  State,  11  Humph.  320. 

*  Hite  r.  The  State,  9  Yerg.  198. 

*  Rex  v.  Longstreeth,  1  Moody,  137. 

*  Reg.  17.  Hornby,  1  Car.  &  K.  805.  And  see  Reg.  v.  Harvey,  9  Car.  k 
P.  853. 

'  Reg.  V.  Shei^ard,  9  Car.  &  P.  121 ;  Rex  v.  Small,  8  Car.  &  P.  46 ;  Rex 
V.  Jackson,  1  Moody,  119;  Rex  v.  Wilkins,  1  Leach,  4th  ed.  520,  2  East  P. 
C.  678;  Rex  v.  Parkes,  2  Leach,  4th  ed.  614,  2  East  P.  C.  671 ;  Rex  t; 
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§  721.  Thirdly.  As  concerns  the  Possession  of  the  Goods. 
There  can  be  no  trespass  in  taking  goods  from  one  in  whose 
possession  they  are  not^  Thus,  if  a  stockbroker,  author- 
ized to  draw  on  his  principal's  check  money  to  appropriate  in 
a  particular  way,  draws  and  misappropriates  the  money,  he 
d6es  not  commit  larceny  of  it ;  for  it  was  never  in  the  prin- 
cipal's possession.* 

§  722.  There  is  a  difference  between  a  custody  and  a  pos- 
session. For  example,  goods  in  the  custody  of  a  servant  are 
in  the  possession  of  the  master.  The  servant  may,  therefore, 
commit  larceny  of  them.'  And,  generally,  where  one  has  the 
bare  charge  or  care  of  effects  which  belong  to  another, 
whether  his  relation  to  the  owner  be  that  of  a  servant  or  not, 
"the  legal  possession,"  observes  Mr.  East,  "remains  in  the 
owner ;  and  the  party  may  be  guilty  of  trespass  and  larceny 
in  fraudulently  converting  the  same  to  his  own  use."* 
Therefore  the  maker  of  a  promissory  note,  who,  on  paying  a 
part  of  what  was  due  thereon,  took  it  into  his  hands  to 
indorse  on  it  the  payment,  was  held  to  have  only  the  custody, 
while  the  possession  remained i^^gally  in  the  holder;   and, 


Pratt,  1  Moody,  250 ;  Reg.  v.  Featherstone,  Dears.  369,  26  Eng.  L.  &  £q. 
570,  18  Jur.  538. 

*  Rex  u.  Hart,  6  Car.  &  P.  106 ;  Reg.  v.  Smith,  2  Den.  C.  C.  449,  9  Eng. 
L.  &  Eq.  532 ;  Reg.  v.  Johnson,  2  Den.  C.  C.  810,  14  Eng.  L.  &  Eq.  570; 
Rex  V,  Hawtin,  7  Car.  &  P.  281 ;  Nelson  v,  Whetmore,  1  Rich.  318 ;  The 
State  r.  Martin,  12  Ired.  157. 

*  Rex  Vn  Walsh,  Russ.  &  Ry.  215,  2  Leach,  4th  ed.  1054,  4  Taunt  258. 

'  Reg.  V.  Samways,  Dears.  371,  26  Eng.  L.  &  Eq.  576;  Reg.  v.  Robins, 
Dears.  418,  18  Jur.  1058,  29  Eng.  L.  &.  Eq.  544 ;  Reg.  v.  Heath,  2  Moody, 
S3  ;  Walker  t;.  Commonwealth,  8  Leigh,  743 ;  Reg.  v.  Butteris,  6  Car.  &  P. 
147  ;  Reg.  v.  Manning,  Dears.  21,  17  Jur.  28,  14  Eng.  L.  &  Eq.  548 ;  Rex 
V,  Hammon,  4  Taunt  304,  2  Leach,  4th  ed.  1083 ;  Rex  v.  Ba^  1  Leach, 
4th  ed.  251,  2  East  P.  C.  566,  598;  Rex  t;.  Robinson,  2  East  P.  C.565; 
Gillv.  Bright,  6  T.  B.  Monr.  130;  Rex  v.  McNamee,  1  Moody,  368;  Reg. 
r.  Jackson,  2  Moody,  32 ;  Commonwealth  v.  Brown,  4  Mass.  580 ;  People 
V.  Wood,  2  Parker,  22. 

*  2  East  P.  C.  564 ;  People  v.  Call,  1  Denio,  120. 
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when  afterward  he  refused  to  give  it  back  to  the  holder,  and 
converted  it  to  his  own  use,  the  court  decided  that  he  com- 
mitted larceny.^ 

§  723.  It  is  often,  however,  a  nice  matter  to  determine, 
whether,  in  law,  a  man  has  the  custody  or  the  possession. 
The  question  comes  in  a  double  aspect ;  namely,  as  respects 
the  custodian,  and  as  respects  a  third  person,  charged  with  the 
larceny.  In  its  bearing  on  the  third  person  accused  of  stealing 
the  goods,  we  may  observe,  that,  as  a  man  may  do  by  an 
agent  whatever  he  may  do  directly ,2  he  can  have  possession 
by  another  as  well  as  by  himself.^  And,  though  this  other 
may  have  a  special  property  in  an  article,  or  such  other  care  of 
it  as  will  prevent  a  misappropriatioA  from  being  deemed  theft 
in  him,  stiU  an  indictment  for  larceny  against  the  third  person 
may  well  enough  lay  the  property  in  the  owner,  even  under  cir- 
cumstances in  whiah  it  may  just  as  well  lay  it  in  the  bailee.^ 

§  724.  But  the  question  most  frequently  arising,  concerns 
the  custodian.  And  the  matter  of  special  difficulty  is,  under 
what  circumstances  he  may  be  said  to  have  such  a  bare  cus- 
tody and  absence  of  special  property  in  the  goods,  and  the 
owner  to  have  such  a  possession  in  law,  that  the  custodian 
may  commit  the  trespass  necessary  in  larceny.  When  this 
matter  is  ascertained,  there  still  remains  the  further  question 
of  even  greater  difficulty,  namely,  supposing  the  larceny  pos- 
sible, what  act,  superadded  to  the  intent  to  steal,  will  amount 
to  the  asportation  by  trespass.®     Now,  these  two  questions, 


*  People  V.  CaU,  1  Denio,  120.  Compare  this  doctrine  with  some  of  the 
cases  stated  ante,  §  703. 

'  See  Broom  Leg.  Max.  2d  ed.  648. 

*  Rex  V.  Longstreeth,  1  Moody,  137 ;'  Rex  v.  Clarke,  2  Leach,  4th  ed. 
1036,  Russ.  &  Ry.  181 ;  Reg.  v,  Ashley,  1  Car.  &  E.  198;  Commonwealth 
V.  Morse,  14  Mass.  21 7. 

*  Ante,  §  697 ;  Langford  v.  The  State,  8  Texas,  115.  And  see  The  State 
r.  Somerville,  21  Maine,  14. 

*  Ante,  §  708. 

40*  [473] 


§726  SPECIFIC   OFFENCES.  [BOOK  VH. 

distinct  in  themselves,  are  so  connected  that  they  may  be  dis- 
cussed most  briefly  and  clearly  together. 

§  725.  There  are  several  classes  of  cases  to  which  atten- 
tion should  be  separately  directed.  In  the  first  place,  there 
are  all  those  cases  in  which  a  first  person,  acting  on  behalf  of 
a  second  person,  receives  goods  from  a  third,  for  the  second. 
Now,  plainly,  this  first  person  commits  no  larceny,  as  against 
the  third,  when  he  misappropriates  the  goods  ;  because,  on  a 
principle  already  explained,^  the  third  person  had  parted,  by 
the  delivery  to  the  first,  with  his  property  in  the  goods.' 
Plainly,  also,  he  commits,  by  a  misappropriation,  no  larceny 
as  against  the  second  person,  who  is  really  now  the  owner, 
until  the  goods  have  come  so  far  into  this  second  person's 
hands  as  to  be  deemed  in  law  to  be  in  his  possession ;  be- 
cause, without  a  possession  in  him,  the  first  person  cannot 
commit  a  trespass  on  them.  Therefore  the  doctrine  is,  that, 
when  one  has  received  from  a  third  person  goods  for  a  sec- 
ond, he  cannot  become  guilty  of  this  offence  in  respect  of 
the  goods,  until  they  have  reached  their  ultimaie  destination? 

§  726.  What  is  an  ultimate  destination^  within  the  rule  just 
stated,  is  a  question  not  easily  answered  in  a  word.  The 
person  of  a  servant,  however,  is  not  such ;  and,  until  the 
goods  have  left  it,  he  cannot  commit  larceny  of  them.*  This 
is  the  general  doctrine ;  and  even,  under  some  circumstances, 
the  goods  may  have  left  the  servant's  person  without  having 
come  to  their  ultimate  destination.  Therefore,  in  an  old  and 
familiar  case,  where  the  servant,  authorized  to  sell  some 


*  Ante,  §  710,  711. 

*  In  Rex  r.  Hawtin,  7  Car.  &  P.  281,  this  was  so  intimated  by  Alderson, 
B.,  in  a  case  of  money  paid  to  one  not  authorized  in  fact  to  r(k^Te  it? 
though  the  party  paying  it  supposed  he  was  authorized. 

*  Reg.  V.  Reed,  24  Eng.  L.  &  Eq.  662,  Dears,  257, 18  Jur.  67;  Rex  p. 
Hawtin,  supra ;  2  East  P.  C.  568 ;  Rex  v.  Hart,  6  Car.  &  P.  106;  Reg.  r. 
Watts,  1  Eng.  L.  &  Eq.  558,  2  Den.  C.  C.  14, 14  Jur.  870. 

*  Reg.  17.  Reed,  24  Eng.  L.  &  Eq.  562,  18  Jur.  67,  Dears.  257.       ♦ 

[474] 


CBAP.  XU.]  LARCENY.  §  727 

effects,  sold  them  and  concealed  the  money  in  his  master's 
house ;  after  which,  as  a  separate  transaction,  he  took  this 
money,  intending  to  appropriate  it  to  his  own  use ;  this  act  o 
taking,  feloniously  intended,  was  held  not  to  be  a  larceny. 
The  distinction  seems  to  be,  4;hat,  if  the  clerk  or  servant  puts 
the  coin  or  bank-notes  got  from  a  customer  into  the  cash  or 
bill  drawer,  and  afterward  takes  them  out,^  with  felonious 
intent,  he  commits  larceny ;  but  if,  in  the  first  instance,  he 
puts  them  into  his  own  pocket,  or  if  he  carries  them  directly 
elsewhere  and  conceals  them,  taking  them  on  a  subsequent 
occasion,  he  does  not  commit  the  offence,  however  felo- 
nious his  intent^  And  it  seems  to  have  been  further  holden, 
in  a  case  which  goes  to  the  verge,  that,  if  there  is  no  par- 
ticular place  of  deposit  for  the  thing,  aside  from  the  per- 
sonal custody  of  the  servant,  whose  duty  is«to  keep  it  for  his 
master,  and  it  is  delivered  to  the  servant  at  the  place  where 
his  duty  requires  him  to  receive  and  keep  it,  he  may  then  be 
guilty  of  this  offence,  by  converting  it  wrongfully ;  though 
the  thing  is  not  shown  to  have  been  put  in  any  place  separate 
from  his  person.^ 

§  727,  Where  a  servant  was  sent,  by  his  master,  for  some 
coals  the  master  was  purchasing,  to  be  brought  home  in  the 
cart  of  the  latter,  this  cart  was  held  to  be,  within  our  present 
distinction,  a  place  of  ultimate  destination ;  the  reason  being 


^  Hex  V.  Dinglej,  cited  1  Show.  53,  Gouldsb.  186,  2  Leach,  4th  ed.  840, 
ante,  §  721. 

*  Rex  V.  Hammon,  Buss.  &  Ry.  221,  2  Leach,  4th  ed.  1088,  4  Taunt  304 ; 
Rex  V.  Chipchase,  2  Leach,  4th  ed.  699,  2  East  P.  C.  567  ;  Rex  v.  Murray, 
1  Leach,  4th  ed.  S44,  2  East  P.  C.  683. 

»  Rex  r.  Bazeley,  2  Leach,  4th  ed.  835, 2  East  P.  C.  571 ;  Rex  v,  Waite,  1 
Leach,  4th  ed.  28,  2  East  P.  C.  570.  And  see  Reg.  v.  Green,  24  Eng.  L.  & 
£q.  555,  18  Jur.  158,  Dears.  323;  Rex  v,  Headge,  2  Leach,  4th  ed.  1033, 
Russ.  &  Ry.  160;  Rex  v.  Walsh,  Russ.&  Ry.  215,  4  Taunt.  258,  2  Leach, 
4th  ed.  1054. 

*  Reg.  V.  Watts,  1  Eng.  L.  &  Eq.  558,  2  Den.  C.  C.  14, 14  Jur.  870.  And 
see  observations  in  Reg.  v.  Reed,  24  Eng.  L.  &  £q.  562. 
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that,  since  the  cart  was,  in  law,  in  the  master's  possession,^ 
the  coals  therein  must  be  deemed  the  ^ame.  When,  there- 
fore, the  servant,  on  his  way  home,  disposed  of  a  portion  of 
his  load  for  his  own  benefit,  he  was  held  to  have  committed 
larceny  of  it^  And  a  servant  who  brought  some  straw  home 
for  his  master,  was  held  to  have  delivered  it  at  a  place  of  ulti- 
mate destination,  when  he  laid  it  down  at  the  stable  door, 
before  takiiig  it  within  ;  so  that,  by  carrying  a  portion  of  it 
away  from  this  spot,  with  felonious  intent,  he  became  guilty 
of  this  offence.' 

§  728.  The  doctrine  of  the  last  three  sections,  however, 
does  not  apply  where  the  master  had  the  ownership  of  the 
specific  thing,  and  consequently  the  legal  possession  of  it, 
before  its  delivery  to  the  servant;  for,  in  such  a  case,  this 
change  of  custody  does  not  change  the  possession  in  law.^ 
If  therefore  a  corn  factor  purchases  the  cargo  of  a  vessel 
laden  with  corn,  —  a  case  in  which  the  purchase  transfers 
the  ownership  in  the  specific  property  to  the  buyer,  —  and  he 
sends  his  servant  with  a  lighter  to  fetch  it  from  the  ship,  and 
the  servant  steals  some  of  it  directly  away  from  the  ship, 
before  it  is  transferred  to  the  lighter,  he  commits  a  larceny.^ 
And  possibly,  under  circumstances,  if  a  servant  receives  from 
a  third  person  a  thing  for  the  master,  not  his  before ;  and  this 
receipt  is,  as  to  other  persons,  a  receipt  in  law  by  the  mas- 
ter;  ^  a  second  servant,  who  takes  the  thing  by  delivery  from 
the  first,  may  commit  larceny  thereof  as  against  the  master, 
into  whose  possession  he  cannot  deny  that  the  thing  has 
come.7 


V'Rex  V.  Robinson,  2  East  P.  C.  565. 

*  Beg.  V.  Seed,  24  Eng.  L.  &  Eq.  562, 18  Jar.  67,  Dears.  257.    See,  abo, 
Bex  p.  Harding,  Buss.  &  By.  125. 

'  Beg.  V.  Hayirard,  1  Car.  &  K.  518. 

«  1  St  Bep.Eng.  Crim.  Law  Com.  a.  D.  1834,  p.  21,  pL  4 ;  Beg.  v.  Watts,  1 
Eng.  L.  &  Eq.  558,  2  Den.  C.  C.  14. 

*  Bex  V.  Abrahat,  2  Leach,  4th  ed.  824,  2  East  P.  C.  569. 

*  See  Beg.  v.  Beed,  24  Eng.  L.  &  Eq.  562,  18  Jnr.  67. 

'  Beg.  V.  Watts,  2  Den.  C.  C.  14, 1  Eng.  L.  &  Eq.  558, 14  Jar.  870. 
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§  729.  So  much  for  the  case  of  a  thing  delivered  by  a 
third  person,  for  a  second,  to  the  first^  In  the  Qext  place, 
common  carriers  and  other  bailees,  and  persons  in  like  rela- 
tions, who  have  a  special  property  in  goods,  or  to  whom  they 
have  been  committed  under  contract,  cannot  commit  larceny 
of  them  while  the  relation  subsists ;  their  entire  control  and 
qu€isi  ownership  being  inconsistent  with  the  idea  of  a  tres- 
pass. Such  persons  are  said  to  have  a  possession  of  the 
goods,  in  distinction  from  a  custody.^  But  where  the  rela- 
tion has  ended ;  as,  for  instance,  wh^re  the  goods  conveyed 
by  a  carrier  have  fully  reached  their  place  of  destination,^  or 
he  has  broken  open  a  package  in  violation  of  his  trust  ;^  there 
may  then  be  a  larceny  of  them.  This  distinction  has  led  to 
the  apparently  absurd  proposition,  that  it  is  no  offence  for  a 
carrier  to  steal  the  entire  parcel,  but  it  is  larceny  to  steal  a 
part* 

§  730.  Servants  and  others,  who  have  a  bare  custody  of 
the  thing,  and  no  special  property  therein,  are  not  deemed  to 
be  in  possession.  They  may  therelFore  commit  larceny  of  it; 
provided®  it  came  to  them  by  delivery  from  the  master,  or 
was  otherwise  in  the  master's  possession,  before  passing  into 
their  custody.^     This  proposition,  like  our  other  propositions 

»  Ante,  §  725-728. 

*  Wright  V.  Lindsay,  20  Ala.  428 ;  Anonymous,  J.  Kel.  81,  82,  83 ;  Rex  t;. 
Fletcher,  4  Car.  &  P.  545 ;  Rex  v.  Pratley,  5  Car.  &  P.  533  ;  Rex  v.  Sav- 
age, 5  Car.  &  P.  143 ;  Rex  v.  Smith,  1  Moody,  473 ;  Reg.  v,  Thristle,  1  Den. 
C.  C.  502,  2  Car.  &  E.  842,  3  New  Sess.  Cas.  702,  13  Jur.  1035;  Rex  v. 
Banks,  Russ.  &  Ry.  441 ;  Commonwealth  v,  James,  1  Pick.  375. 

*  Anonymous,  J.  Kel.  83 ;  2  East  P.  C.  696.  And  see  Rex  v.  Charlewood, 
1  Leach,  4th  ed.  409,  2  East  P.  C.  689 ;  post,  §  738. 

*  Rex  V.  Madox,  Russ.  &  Ry.  92;  Rex  v.  Brazier,  Russ.  &  Ry.  387. 
And  see  Commonwealth  v.  James,  1  Pick.  375 ;  Reg.  v.  Poyser,  4  Eng.  L. 
&  £q.  565,  2  Den.  C.  C.  233  ;  post,  §  737. 

'  Anonymous,  J.  KeL  81,  82,  83 ;  2  East  P.  C.  696 ;  Rex  v.  Howell,  7 
Car.  &  P.  325 ;  Commonwealth  v.  Brown,  4  Mass.  580.  Sjee,  concerning 
these  several  classes  of  persons,  post,  §  736-747. 

'  Ante,  §  725. 

'  Rex  V.  Bass,  1  Leach,  4tJi  ed.  251,  2  East  P.  C.  566 ;  Gill  v.  Bright,  6 
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in  the  present  connection,  is  based  on  the  idea,  that  there 
was  no  intent  to  steal  when  the  custody  was  assumed ;  for, 
if  there  was,  the  taking  would  be  larceny  on  another  ground, 
already  explained.^  There  was  in  early  times  some  donbt 
concerning  the  liability  of  servants,  which  doubt  led  to  the 
enactment  of  Stat.  21  Hen.  8,  c  {7;*  but  the  common  law 
has  been  since  shown  to  be  even  broader  than  the  stat- 
ute itself.  Thus  one  employed  by  a  mercantile  firm  as  a 
salesman  in  their  store,  having  full  control  of  the  goods  in 
the  store-room,  and  of  the  money  in  the  cash  drawer,  for  the 
purposes  of  his  employment,  commits  larceny  when  he  felo- 
niously abstracts  the  money  or  the  goods.^  And  a  clerk,  hav- 
ing no  general  access  to  a  place  wherein  money  is  kept,  if 
sent  to  it  for  a  particular  purpose,  stands  on  the  same  ground 
as  one  with  general  access,  or  with  no  access  at  all ;  if  he 
steals  any  of  it,  he  commits  this  offence.*  Clearly  one  who 
has  no  power  to  sell,  or  has  power  to  sell  only  in  a  particular 
way,  incurs  the  like  guilt  when  he  sells  contrary  to  his  au- 
thority, and  puts  the  money  into  his  pocket^ 

§  731.  But  these  views  fail  to  meet  fully  the  practical 
difficulties.  These  difficulties  are,  to  distinguish  bailees  and 
others  of  the  same  class  from  mere  servants ;  to  determine 


T.  B.  Monr.  130;  Reg.  v.  Hawkins,  1  Den.  C.  C.  584,  Temp.  &  M.  3S8, 
1  £ng.  L.  &  £q.  547;  People  v.  Call,  1  Denio,  120;  Reg.  v.  Button,  11  Q. 

B.  929 ;  The  Stete  v.  Self,  1  Bay,  242 ;  Reg.  v.  Hail,  Temp.  &  M.  47, 
1  Den.  C.  C.  381,  3  New  Sess.  Cas.  407, 13  Jur.  87 ;  Reg.  v.  FriTett,  1  Deo. 

C.  C.  193. 

^  Ante,§  711. 

'  This  statute,  with  some  expositions  of  it,  may  be  found  in  1  Hawk.  F.  C. 
Curw.  £d.  p.  155  et  seq.  There  seems  to  be  no  reason  why  it  should  not 
have  a  common  law  force  in  this  country,  except  the  one  appearing  in  the 
text ;  namely,  that  it  is  less  broad  than  the  common  law,  and  so  no  occasion 
could  arise  for  its  use  here.  Salty  says,  at  p.  71  of  Rep.  of  Stat,  that  ^  tliis 
statute  does  not  appear  to  hare  extended  to  the  province  **  of  Maryland. 

*  Walker  v.  Commonwealth,  8  Leigh,  743.  And  see  Rex  v.  Chipchase,  3 
Leach,  4th  ed.  699,  2  East  P.  C.  567. 

*  Rex  17.  Murray,  1  Leach,  4th  ed.  844,  2  East  F.  C.  683. 

*  Reg.  r.  Wilson,  9  Car.  &  F.  27. 
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>^hen  a  bailment,  for  instance,  has  ended;  and  when  the 
bailee,  the  bailment  being  ended,  or  the  servant,  who  is  a 
mere  custodian,  has  committed  such  an*  asportation  by  tres- 
pass as,  done  with  felonious  intent,  amounts  to  larceny. 
And  perhaps  some  of  the  foregoing  distinctions,  which,  being 
found  in  all  the  books,  could  not  properly  be  omitted  here, 
tend  rather  to  confuse  than  aid  the  inquirer.  Now  what  we 
want  is  to  find  a  trespass ;  this  is  the  point  to  which  all  these 
collateral  inquiries  tend,  as  to  a  common  centre.  And  the 
more  simple,  and  doubtless  more  accurate  propositions  con- 
ducting to  this  result,  are  the  following :  A  servant  may  steal 
his  master's  goods ;  a  bailee  or  any  other  person  may  steal 
the  property  committed  to  him ;  but,  in  each  case,  there  must 
be  a  trespass.^  The  trespass,  however,  requires  a  different 
act  in  some  circumstances  and  relations  from  what  it  does  in 
others.  It  consists  in  doing,  by  way  of  physical  or  manual 
force,  as  already  described,^  something  to  the  physical  sub- 
stance taken,  of  a  nature  or  to  an  extent  which  could  not 
have  been  lawfully  done  under  the  charge  or  bailment  If 
the  thing  done  is  such  as  would  be  no  violation  of  duty,  were 
the  intent  right;  or,  being  a  violation,  would  not  be  a  techni- 
cal trespass ;  it  is  not  larceny,  though  the  intent  be  felonious. 
And  the  felonious  intent  and  act  of  technical  trespass  must, 
in  these  as  in  all  other  cases,^  concur  in  point  of  time.  —  Yet 
these  plainer  propositions  cannot  be  followed  safely,  without 
some  reference  to  the  adjudications.  For  the  law,  on  this 
subject,  is  so  nicely  technical,  that  we  can  hardly  affirm  it  to 
Yest  on  any  proposition,  or  series  of  propositions ;  or,  indeed, 
on  any  thing.     Let  us  see  something  further  of  the  cases. 

§  732.  "  A  carter  going  away  with  his  master's  cart  was 
holden  a  felony."*  In  this  case,  the  servant,  being,  when  in 
the  line  of  duty,  impeUed  by  his  master's  mind  rather  than 


^  Ante,  §  703. 
'  Ante,  §  705. 
»  Ante,  §  703. 
«  Rex  V.  Bobinson,  2  East  P.  C.  565. 
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by  bis  own,  commits  a  trespass  when  he  departs,  of  his  f>wn 
will,  oat  of  that  line.^  So,  if  a  servant  has  delivered  him 
goods  to  convey  to  a  customer^  bat  sells  them  for  fab  ovn 
benefit;  that  is,  carries  them,  with  felonious  intent,  where  bis 
duty  forbids ;  he  commits  trespass  and  larceny  of  the  goods.' 

i 

^  The  eame,  exactly,  occurs  where  »  clerk  takes  money  out  of  his  em- 
ployer's till,  and  puts  it  into  bis  own  pocket,  Rex  v.  Hammoni  Kuss.  &  By- 
221,  2  Leach,  4th  ed.  1083, 4  Taunt.  304 ;  or  removes  goods  of  his  employer, 
intending  to  steal  them,  Reg.  v.  Manning,  Dears.  21, 17  Jur.  28, 14  Eng. 
L.  &  £q.  548,  22  Law  J.,  k.  ft.,  M.  O.  21 ;  Walker  r.  CommonweaHIi,  6 
Leigh,  743;  Reg.  v.  Robins,  Dears.  418,  18. Jur.  1058,  29  Eng.  L.&£q. 
544 ;  Reg.  v.  Samways,  26  £ng.  L*  &  £q.  576.  Th^se  acts  uj»  larceny.  So 
it  is  larceny  for  the  confidential  clerk  of  a  merchant  to  take  a  bill  of  cz- 
change,  unindorsed,  from  the  bill  box,  and  convert  it  to  his  own  use, 
although  he  was  in  the  habit  of  transacting  the  cash  concerns  of  the  house 
from  week  to  week ;  for,  as  it  had  not  been  delivered  him  for  such  purpose 
by  his  employer,  the  taking  is  a  tortious  one  from  the  employer's  pfihsciaoa. 
JRex  V.  Chipchase,  2  Leach,  4th  ed.  C99,  S  East  F.  C.  567 ;  and  see  ante, 
§  726. 

«  Rex  V.  Bass,  1  Leach,  4th  ed.  251,  2  East  P.  C.  566,  598;  Rex  v. 
McNamee,  1  Moody,  368';  Reg.  v.  Jackson,  2  Moody,  32;  Rex  r.  Butteris, 
6  Car.  &  P.  147;  Rex  r.  Stock,  1  Moody,  87;  United  States  r.  Clew,  4 
Wash.  C.  C.  700;  Rex  v.  Jones,  7  Car.  &  P.  151 ;  Reg.  v.  Jenkms,  9  Car^lt 
P.  88;  Reg.  v.  Harvey,  9  Car.  &  P»  368.  The  following  cases,  ovemi£iig 
the  doctrine  of  Rex  v.  Watson,  2  East  P.  C.  562,  were  held  to  be  larceny, 
the  felonious  intent  being  shown :  One  employed,  as  clerk,  in  the  da^iinie, 
but  not  residing  in  the  house,  converted  to  his  own  use  a  bill  of  cxebaoge 
which,  in  the  usual  course  of  business,  he  received  from  his  employer,  with 
directions  to  transmit  it  by  post  to  a  correspondent ;  Rex  v.  Paradice,  2 
East  P.  C.  565.  Other  clerks,  leceiviog  checks  to  deliver  to  csreditora,  M^f 
propriated  to  themselves  the  whole ;  Rex  t;«  Metcalf,  1  Moody»  433 ;  Bag.  s> 
Heath,  2  Moody,  33.  Others,  receiving  money ;  Rex  t^.  Lavender,  2  East 
P.  C.  556.  A  servant,  being  sent  with  6«.  to  buy  twelve  cwt  of  coals,  bought 
a  smaller  quantity  for  Ss,  Sd,,  and  appropnated  one  of  the  shillings  to  his 
own  use ;  Reg.  v.  Beaman,  Car.  &  M.  595.  Another  person,  sent  with  an- 
other sum  of  money,  misappropriated  the  whole ;  Reg.  r.  Smith,  1  Car.  &  £* 
423.  A  servant,  intrusted  with  some  articles  of  clothing  to  sell,  and  money 
to  make  change,  left  the  country  with  the  money  and  clothing;  Beg.  v. 
Hawkins,  1  Den.  C.  C.  584,  Temp.  &  M.  328, 14  Jar.  519,  1  Eng.  L.  &  £q. 
547.  One  employed  to  take  a  barge  to  a  certain  place,  being  paid  his 
wages  in  advance,  and  a  separate  sum  of  three  sovereigns  to  pay  tonnage, 
took  the  barge  part  way,  paid  a  part  of  the  sum  for  tonnage,  and  converted 
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A  common  carrier  selling  a  parcel  by  the  way,  or  carrying  it 
ont  of  the  way,  does  not  do  so;^  because,  in  the  relation  he 
sustains,  his  own  mind  is  to  control  his  actions,  and  not  the 
mind  of  the  owner,  to  whom  his  responsibilities  are  very 
different  from  those  of  a  servant  And  where  the  prisoner, 
being  specially  employed  to  drive  six  pigs  to  a  certain  place, 
left  one  of  them  on  the  way  with  Mr.  M.,  because  it  was 
tired ;  of  which  act  he  informed  the  owner,  and  was  then 
directed  to  ask  Mr.  M.  to  keep  it;  but  instead  of  asking  him, 
went  and  soM  it  to  him;  this  selling  was  ruled,  in  a  nisi 
prius  case,  not  to  be  larceny.^  Obviously  the  sale  involved 
no  physical  act  done  to  that  physical  thing,  the  pig ;  which, 
being  already  in  the  purchaser's  hands,  required  no  manual 
delivery  to  convey  the  title. 

§  733.  There  is  another  class  of  cases :  it  differs  both  from 
those  of  bailees,  and  of  servants,  general  and  special ;  in 
which  the  thing  came  lawfully  and  properly  into  the  hands 
of  the  person,  to  whom,  nevertheless,  it  was  not  intrusted. 
The  doctrine  concerning  this  class  is,  that,  if  in  the  original 
taking  there  was  neither  evil  intent  nor  technical  trespass,  no 
larceny  is  committed  by  any  subsequent  misappropriation, 
with  felonious  intent.  When,  therefore,  —  a  case  falling,  ap- 
parently, within  this  principle, —  a  woman,  at  a  fire,  joined 
her  neighbors  in  removing  goods,  under  the  observation  of 
the  owner,  but  not  at  his  request ;  and  she  secreted  the  goods 
she  removed,  and  denied  having  them ;  but  the  jury  found 
that  her  first  intention  was  right,  and  the  theft  was  an  after- 
thought ;  she  was  held  not  to  be  guilty  of  larceny ;  "  for,  if 
the  original  taking  were  not  with  intent  to  steal,  the  subse- 
quent conversion  was  no  felony,  but  a  breach  of  trust."  ^ 


the  rest  of  the  money  to  his  own  use ;  Reg.  v.  Goode,  Car.  &  M.  582.  And 
see  Reg.  v.  Goodenongh,  Dears.  210,  25  £ng.  L.  &  £q.  572.  See,  however^ 
Reg.  r.  Evans,  Car.  &  M.  632. 

'  Ante,  §  729. 

'  Reg.  r.  Jones,  Car.  &  M.  611. 

*  Rex  V.  Leigh,  2  East  P.  C.  694, 1  Leach,  4th  ed.  411,  note. 
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§  734.  The  doctrine  of  the  last  section  seems  to  have  its 
most  frequent  application  to  lost  goods,  which  a  person  has 
taken  into  his  possession  lawfully,  not  knowing  the  owner. 
And  if  he  afterward  ascertains  who  the  owner  i^,  yet  with 
felonious  intent  converts  them  to  his  own  use,  he  commits  no 
larceny.  Even,  according  to  the  current  of  opinion,  which, 
however,  is  a  little  disturbed  by  contrary  intimations,  the 
familiar  rule  concerning  common  carriers,  that  the  offence 
may  be  perpetrated  by  breaking  bulk,^  does  not  apply  to  lost 
goods.  But  the  reason  given  why  it  does  not  apply,  shows  a 
difference  between  a  case  of  such  goods,  and  the  case  cited 
by  way  of  illustration  in  the  last  section.  For,  says  Parke, 
B.,  speaking  on  behalf  of  the  English  judges,  ^'  it  seems  dif- 
ficult to  apply  that  doctrine,  which  belongs  to  bailment 
where  a  special  property  is  acquired  by  contract,  to  any  case 
'of  goods  merely  lost  and  found,  where  a  special  property  is 
acquired  by  finding."^  Accordingly,  on  an  indictment  for 
stealing  a  bank-note,  which  the  defendant  had  picked  up  not 
knowing  the  owner,  so  that  there  was  no  larceny  in  the  orig- 
inal taking,  the  offence  was  held  not  to  be  committed; 
though,  after  being  informed  who  the  owner  was,  he  changed 
it,  and  appropriated  the  money  to  his  own  use.  And  the 
court  further  decided,  that,  although  he  meant  to  deal  with 
the  note  as  his  own,  from  the  moment  of  finding  it,  this  orig- 
inal bad  motive  made  no  difference  in  the  case.^ 


^  Ante,  §  729. 

'  Reg.  V.  Thurbom,  1  Den.  C.  C.  SS7,  S95,  2  Cor.  &  K.  SSI,  Tempi  &  M. 
67,  13  Jur.  499 ;  s.  c,  Beg.  v.  Wood,  8  New  SeiB.  Gas.  5S1.  See,  abo,  &  p. 
Lane  v.  People,  5  Gihnan,  805 ;  Ransom  v.  The  State,  22  Conn.  1j3;  Hie 
State  V.  Conway,  18  Misso.  821 ;  The  State  v.  Roper,  8  Der.  473 ;  People 
V.  Cogdell,  1  Hill,  N.  Y.  94 ;  People  v.  Anderson,  14  Johns.  294 ;  Reg.  i' 
Preston,  2  Den.  C.  C.  858,  8  Eng.  L.  &  £q.  589 ;  Porter  v.  Tennessee,  Mart 
&  Yerg.  226.  Bnt  see,  as  perhaps  having  a  eontrary  bearing,  Bex  r. 
Wynne,  1  Leach,  4th  ed.  418,  2  East  P.  C.  664,  697 ;  Bex  t;.  Sean,  1  Leach, 
4th  ed.  415,  note;  The  State  t;.  Feif:u8on,  2  McMuUan,  502;  Cartwright  r. 
Green,  2  Leach,  4th  ed.  962,  8  Yes.  405. 

'  Beg.  V.  Thnrborn,  supra.  See  further,  coneemiog  lost  goods,  post, 
§  750-758. 
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§  735.  Yet,  —  a  fourth  class  of  cases,—- if  one,  in  taking 
into  hts  possession  an  article  not  his  own,  commits  a  techni- 
cal trespass ;  or,  a  fortiori^  if  he  commits  a  felonious  one ; 
any  asportation  of  it  afterward  is  a  renewal  of  the  trespass  ; 
and,  done  with  intent  to  steal,  is  larceny.^  Therefore,  when 
a  defendant,  in  driving  away  a  flock  of  his  own  lambs  from 
a  field,  drove  with  them,  inadvertently,  a  lamb  belonging  to 
another  person ;  and,  as  soon  as  he  had  discovered  his  mis- 
take, sold  the  lamb  for  his  own,  and  denied  all  knowledge  of 
the  fact;  he  was  held  to  have  committed  this  offence.^  In 
like  manner  we  have  already  seen,^  that  when  a  thief  steals 
goods  which  he  carries  away,  he  becomes  guilty  of  a  com- 
plete larceny  in  every  county  or  distinct  locality  into  which 
he  takes  them,  while  his  intent  to  steal  continues. 

§  73ft.  Fourthly.  AppKcattan  of  the  foregoing  Doctrines  to 
various  Relations  ai^L  T%ings ;  as  bailees,  wives,  lost  goods. 
Let  us  begin  with  — 

Comman  Carriers^of  Goods^  and  Drovers  of  Cattle.  The 
general  principles  concerning  larcenies  by  such  persons  have 
already  been  stated.^  If  a  man  claims  exemption  as  a  com- 
mon carrier,  in  distinction  from  the  liabilities  applicable  to 
servants,  he  need  not  show  that  the  carrying  of  goods  is  his 
business ;  but,  if  he  is  employed  in  this  way  for  hire  ^  in  the 
single  instance,  it  is  sufficients^  A  carrier's  servant,  who 
drives  the  waggon,  is  subject  to  liability  like  other  servants, 


*  Common  wealth  r.  White,  11  Cash.  483;  Reg.  v.  Biley,  14  £ng.  L.  & 
£q.  544,  Dean.  149,  17  Jur.  189,  22  Law  J.,  n.  s.,  M.  G.  48.  But  see  Rex 
V.  Holloway,  0  Car.  &  P.  524. 

'  Reg.  r.  Riley,  supra. 
»  VoL  I.  §  562. 

♦  Ante,  §  729. 

*  From  Reg.  r.  Evans,  Car.  &  M.  632,  it  would  seem  that  the  employment 
need  not  even  be  for  hire ;  and  such  is  probably  the  true  view. 

•  Reg.  V,  Fletcher,  4  Car.  &  P.  545 ;  Rex  v.  Howell,  7  Car.  &  P.  825 
See  Rex  v.  Pratley,  5  Car.  &  P.  533;  Dame  v.  Baldwin,  8  Mass.  518 ;  Rex 
V.  Jones.  7  Car.  &  P.  151 ;  Reg.  v,  Jenkins,  9  Car.  &  P.  88;  Reg.  o.  Colhoun, 
2  Crawf.  &  Dix  C.  C.  57. 
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and  not  exempt  like  his  master.^  C!oncerning  drovers,  we 
have  the  following  points ;  one  employed  to  drive  a  heifer  to 
a  particular  place  for  so  inuch  money,  not  being  in  the  gen- 
eral service  of  the  owner,  was  held  to  be  a  servant  and  not  a 
bailee.^  So  was  one  employed  occasionally,  but  not  con- 
stantly, as  a  general  drover,  and  paid  by  the  day;'  yet  the 
court  afterward  expressed  a  doubt,  whethee*  this  latter  point 
would  be  decided  again  the  same  way>  Under  other  circum- 
stances the  drover  has  been  deemed  a  bailee,  who,  though  he 
sells  the  animal  with  felonious  intent,  instead  of  executing 
the  trust,  is  still  exempt  irom  the  charge  of  Ifurceny.^ 

§  737.  As  to  what  is  a  breaking  of  bulk  by  a  carrier,  which, 
done  with  felonious  intent,  constitutes  larceny,'  a  case  in 
Massachusetts  apparently  decides,  that  separating  one  entire 
package  from  several  packages  intrusted  together  to  ^he  car- 
rier, is  sufficient,  without  any  breakingmof  the  one  so  sepa- 
rated.' But  this  doctrine,  if  viewed  as  a  general  one  in  law, 
cannot  be  maintained  on  any  disc^niMe  reason.  Perhaps 
the  court  only  intended  it  to  apply  to  the  particular  case, 
which  was  that  of  a  waggon  load  of  packages  to  be  trans- 
ported in  a  body.^  For,  under  other  circumstances,  the  exact 
duty  of  the  carrier  may  be  to  separate  the  packages ;  as,  for 
instance,  when  he  is  called  to  transfer  them  from  one  vehicle 
to  another;  but  he  never  may  break  a  particular  package. 


'  Commonwealth  v.  Brown,  4  Maw.  580. 

*  Reg.  V.  Jackson,  2  Moodj,  32.    See  Rex  v.  Stock,  1  Moody,  87. 
'  Rex  r.  McNamee,  1  Moody,  868. 

*  Reg.  V,  Hey,  Temp.  &  M.  209,  1  Den.  C.  C.  602,  2  Car.  &  K.  983,  U 
Jur.  154. 

*  Reg.  V.  Goodbody,  8  Car.  &  P.  665  ;  Rex  v.  Reidly,  Jebb,  51 ;  Reg.  v. 
Hey,  supra. 

*  Ante,  §  729. 

^  Commonwealth  v.  Brown,  4  Mass.  580.  And  see  Dame  v.  Baldwin,  S 
Mass.  518.  The  case  of  Commonwealth  v.  Brown  may,  perhaps,  be  deemed 
to  have  turned  on  another  point,  siibstantial,  and  sufficient  in  itself;  namelji 
that  the  defendant  was  not  a  common  carrier. 

*  See  post,  §  747. 
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And  the  Bnglieb  doctrine  is  directly  opposed  to  this  Massa- 
chusetts decision,  if  the  latter  be  viewed  as  the  enanciation 
of  a  general  principle.^  In  the  English  law,  where  the  mas* 
ter  and  owner  of  a  ship  8teal»  a  package  out  of  several  pack- 
ages delivered  him  to  cairy,  as  a  single  cask  of  butter  from 
among  many  casks,  without  removing  any  thing  from  the 
particular  package ;  ^  or  where  a  carrier  on  land  takes  one 
truss  of  hay  from  a  parcel  of  three  trusses,  but  does  not 
break  open  the  truss  taken ;  ^  or  where  a  letter  carrier  abstracts 
bank-notes  from  a  directed  envelope  ;  ^  or  where  a  drover  of  • 
sheep  removes  one  sheep  from  the  flock ;  ^  such  person  does 
not  commit  Icu-ceny,  be  his  intent  never  so  felonious.  But  if 
tbe  carrier  separates  one  bank-bill  from  a  package  of  bills ;  ^ 
or  one  stave  from  a  parcel  of  staves;^  the  consequence  is  the 
other  way.  And,  probably,  if  he  has  broken  bulk,  and  stolen 
a  part,  he  may  thren  steal  the  remaining  part,  without  a  fur- 
ther breaking.^ 

§  738.  Concerning  the  question  of  the  goods  being  fully 
transported,  so  that  the  carrier  may  commit  larceny  of  them, 
by  taking  them  away  feloniously  without  breaking  bulk,^ 
Lord  Hale  says,  '^that  must  be  intended  when  he  carries 
them  to  the  place,  and  delivers  or  lays  them  down  ;  for  then 
his  possession  by  the  first  delivery  is  determined,  and  the 
taking  afterwards  is  a  new  taking."  ^^ 


^  Rex  V.  Madox,  Ruse.  &  Ry.  92. 

*  Rex  V.  Madox,  supra. 

*  Rex  r.  Pratley,  6  Car.  &  P.  683. 

*  Reg.  V.  Glass,  1  Den.  C.  C.  215,  2  Car.  &  K.  895.  See  Rex  o..  Jenkms, 
8  Car.  &  P.  38  ;  Rex  v,  Jones,  7  Car.  &  P.  151. 

*  Reg.  9.lEteilly,  Jebb,  51. 

*  Reg.  r.  Calhoun,  2  Crawf.  &  Dix  C.  C.  57. 

^  Rex  V.  Howellf  7  Car.  &  P.  825.  There  is  no  mention  in  this  case,  that 
the  staves  were  tied  together;  and  they  seem  not  to  have  been.  See,  also, 
poet,  §  746,  747. 

*  See  Reg.  t;.  Poyser,  4  £ng.  L.  &  £q.  565,  2  Den.  C.  C.  233-;  post,  §  747. 

*  Ante,  §  729. 

<•  1  Hale  P.  C.  504,  505  ;  2  £ast  P.  C.  696.    See  post,  §  740,  741. 
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§  739.  Bnt  the  reader  should  remember,  tbat|  wheoever  the 
common  carrier  receives  goods  intending  to  steal  tbero^  he 
commits  in  receiving  them  the  offence;  and  no  breaking  of 
bulk,  or  other  subsequent  act  is  required.  His  case  stands  cm 
the  ground  previously  explained.^  In  Missouri,  as,  piobaUy, 
in  some  other  States,  the  distinction  which  protects  bailees, 
in  respect  of  subsequent  acts,  is  abolished;  and  they  are 
there  holden  for  larceny  of  goods  in  their  possession,  at  what- 
ever point  of  time  the  intent  to  steal  them  arises.  The 
statute  provides,  that,  ^*  if  any  carrier  or  other  bailee  shall  em- 
bezzle or  convert  to  his  own  use^  or  make  way  with  or  secrete, 
with  intent  to  embezzle  or  convert  to  his  own  use,  any  money, 
goods,  rights  in  action,  property,  or  valuable  security  or  effects, 
which  shall  have  been  delivered  to  him,  or  shall  have  cooie 
to  his  possession  or  under  his  care  as  such  bailee,  althoiij^ 
be  shall  not  break  any  trunk,  package,  box,  or  other  thing  in 
which  he  received  them,  he  shall  on  conviction  be  adjudged 
guilty  of  larceny."^  This  statute,  however,  may  be  deemed 
to  stand  rather  on  the  ground  of  embezzlement,  technically 
BO  called,  than  of  larceny.^ 

§  740.  Himig'  Goods,  The  hirer  of  goods  is  a  bailee,  and 
he  maintains  the  relation  to  them  already  explained.^  There- 
fore if  one  hires  a  horse,  and  sells  it  before  the  joum^  is 
performed ;  or  after,  but  before  it  is  returned;^  he  comoiits 
no  larceny,  in  a  case  where  the  felonious  intent  came 
upon  him  subsequently  to  receiving  it  into  his  possession.^ 
But  where  the  prisoner  had  got  a  horse  from  a  livery-stahle 


^  Ante,  §  711 ;  The  State  v,  Thurston,  t  McMulIan,  382;  Reg.  v.  Hey, 
Temp.  &  M.  209, 1  Den.  C.  C.  602,  2  Car.  &  K.  9SS,  14  Jur.  154, 

■  Norton  v.  The  State,  4  Misso.  461.  And  see  The  State  v.  Haskell,  33 
Maine,  127. 

*  See  ante,  til.  Embbzzlemknt. 

*  Ante,  §  729,  786-739.    And  see  Reg.  v.  Brooks,  8  Car.  &  P.  295. 

*  Ante,  §  738. 

«  Rex  V.  Banks,  Russ.  &  Ry.  441 ;  Rex  v.  Charlewood,  1  Leach,  4tli  ed. 
409,  2  East  P.  C.  689.  Otberwiae  in  Miasoim  by  statute.  KortOB  r.  Hie 
.State,  4  IfisBo.  461 ;  ante,  §  739. 
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Jd  London,  to  go  to  Baraet,  the  learned  judges  who  tried 
him  for  stealing  this  horse,  told  the  jury,  that,  if  he  had  per- 
formed the  joorney  and  also  brought  the  horse  back  to  Lon- 
don, which  nnder  the  contract  of  hiring  he  was  bound  to  do, 
then,  if  instead  of  delivering  it  to  the  owner  he  "converted 
it,  after  such  return,  to  his  own  use,  he  is  thereby  guilty  of 
felony ;  for  the  end  and  purpose  of  hiring  the  horse  would  be 
then  QYerJ^  * 

§  741.  The  doctrine  has  been  laid  down,  that  a  mere  coun- 
termand of  a  bailment,  with  no  resumption  of  possession,  is 
not  sufficient  to  charge  the  bailee  with  larceny,  if  he  misap- 
propriates the  article  afterward.  But  where  the  bailee  of  a 
mare  took  her  to  a  livery-stable,  went  to  the  owner  and  told 
him  she  was  there,  and  settled  with  him  the  accounts  con- 
cerning her;  whereupon  the  owner  forbade  him  to  take  her 
again,  and  sent  directions  to  the  stable-keeper  not  to  let  him 
have  her ;  but  he  got  her  of  the  keeper,  by  means  of  a  false 
representation ;  the  judges  held,  that  he  was  rightly  convicted 
of  larceny  ;  because  the  jury  were  authorized  by  the  facts  to 
infer,  as  they  had  done,  that  the  bailment  had  terminated, 
and  the  possession  had  passed  back  to  the  owner.^ 

§  742*  Furniture  let  to  Lodgers.  One  who  hires  furnished 
rooms  stands,  as  to  the  furniture,  on  the  same  ground  with 
other  hirers  of  goods.  Unless  he  took  possession  with  intent 
to  steal,^  be  does  not  commit  larceny  when,  in  pursuance  of 
a  subsequent  felonious  intent,  he  runs  away  with  or  sells  the 
furniture.^  In  England,  Stat  3  Will.  &  M.  c.  9,  §  5,  a.d. 
1691,  made  it  felony  for  a  man  to  remove  furniture  from 


>  Rex  t7.  Charlewood,  1  Leach,  4th  ed.  409. 

*  Keg.  r.  Stear,  1  Den.  C.  C.  349,  Temp.  &  M.  11,  IS  Jar.  41.    See  post, 
§749. 

'  2  East  P.  C.  685;  1  Hawk.  P.  C.  Curw.  £d.  p.   146,  §  24;  ante, 
§  739. 

*  Bex  V,  Baven,  J.  KeL  24 ;  Bex  r.  Meeres,  1  Show.  50. 
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hired  lodgings,  intending  to  steal  it;^  but  this  cmactroeot 
-dates  subsequently  to  the  settlement  of  our  older  colonies;^ 
and  Kilty  says,  this  particular  section  ^  does  not  appear,  from 
an  examination  of  the  provincial  records,  to  have  extended" 
to  Maryland.* 

§  743.  Goods  delivered  to  a  Person  to  do  Work  on  them, 
Mr.  East  observes :  "  If  a  weaver  or  silk  throwster  deliver  yam 
or  silk  to  be  wrought  by  journeymen  in  his  house,  and  they 
carry  it  away  with  intent  to  steal  it,  it  is  felony ;  for  the  en* 
tire  property  remains  there  only  in  the  owner,  and  the  posses- 
sion of  the  workmen  is  the  possession  of  the  owner.  But  if 
the  yarn  had  been  delivered  to  a  weaver  out  of  the  bouse, and 
he,  having  the  lawful  possession  of  it,  had  afterwards  em- 
bezzled it,  this  would  not  be  felony;  because  by  the  delivery 
he  had  a  special « property,  and  not  a  bare  charge;  in  the 
same  manner  as  one  who  is  intrusted  with  the  care  of  a 
thing  for  another  to  keep  for  his  use."^  So  if  a  watchmaker 
honestly  receives  a  watch  to  be  repaired;  and,  in  pursuance 
of  a  corrupt  purnDse  which  comes  to  him  afterward,  sells  it 
for  his  own  benefit,  he  does  not  commit  larceny.^ 

§  744.  But  the  doctrine  of  breaking  bulk  apfdies  to  these 
cases.  Therefore  if  a  miller  steals  some  of  the  meal  made< 
from  corn  delivered  him  to  grind,  he  commits  larceny.^  And 
when  one  received  barilla  to  grind,  but  fraudulently  retained 
a  part  of  it,  returning  a  mixture  of  barilla  and  plaster  of 
Paris,  he  was  adjudged  guilty  of  this  offence."     Where,  also, 


^  Note  to  Rex  v.  Meeres,  supra. 

•  Vol.  I.  §  18. 

•  Kilty  Report  of  Statutes,  p.  179. 

•  2  East  P.  C.  682. 

»  Reg.  v.  Thristle,  1  Den.  C.  C.  602,  2  Car.  &  K.  842,  13  Jur,  1035;  Rex 
r.  Levy,  4  Car.  &  P.  241,  Vaughan,  B.,  observing:  "It  would  have  been 
different,  if  the  prisoner  had  obtained  the  watch  by  trick  or  fTaud.** 

•  2  East  P.  C.  698. 

'  Commonwealth  v.  James,  1  Pick.  375. 
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a  carpenter  has  intrusted  to  him  for  repair,  a  bnreau  in  a 
secret  drawer  of  which  he  discovers  money,  if  he  breaks  ^fen 
the  drawer  unnecessarily,  and  abstracts  the  money,  convert- 
ing it  to  his  own  use,  he  commits  the  offence ;  while,  if  his 
intent  is  to  keep  the  money  for  the  owner,  he  is  not  crim- 
inal.^ 

§  745.  Animafs  to  keep  and  feed.  If  one  receives  a  horse 
to  agist,  and  afterward  sells  it  for  his  own  benefit,  he  does 
not  commit  larceny,  in  a  case  where  there  was  no  felonious 
intent  in  the  original  taking.^ 

§  746.  Warehouse^men.  Where  a  warehonse-man  received 
on  storage  forty  bags  Of  wheat,  without  authority  to  sell,  or 
"to  make  any  alteration  in  the  wheat,  or  to  open  the  bags  in 
order  to  show  them,  or  for  any  other  purpose  ;**  and  he  sepa- 
rated with  felonious  intent  some  of  the  bags  from  the  rest, 
opening  those  particular  bags  and  appropriating  the  whole  of 
the  wheat  in  them  severally  to  his  own  use,  he  was  held  to 
have  been  properly  convicted  of  larceny.  The  judges  con- 
sidered "  that  the  taking  the  whole  of  the  wheat  out  of  any 
one  bag  was  no  less  a  larceny  than  if  the  prisoner  had  severed 
a  part  from  the  residue  of  the  wheat  in  the  same  bag,  and 
had  taken  only  that  part,  leaving  the  remainder  of  the  wheat 
in  the  bag.'** 

« 

^  747.  Commmission  Merchants  and  the  like.  In  a  late 
En^ish  case,  the  prisoner  was  employed  to  sell  clothes  about 
the  country  on  commission.  The  prosecutor  fixed  the  price 
for  which  each  article  was  to  be  sold,  and  the  money  was  to  be 


*  Cartwright  v.  Green,  2  Leacb,  4th  ed.  952,  8  Vea.  405,  Lord  Eldon  ob- 
terving  also:  "If  a  pocketbook  containing  bank-notes  was  lefl  in  the  pocket 
of  a  coat  sent  to  be  mended,  and  the  tailor  took  thq  pocketbook  out  of  the 
pocket,  and  the  notes  out  of  the  pocketbook,  there  is  not  the  least  doubt 
that  it  is  felony."    See  also  Merry  v.  Green,  7  M.  &  W.  623. 

'  Rex  V.  Smith,  1  Moody,  478. 

*  Rex  0.  BUgcr,  Russ.  &  Ry.  337.    See  ante,  §  737. 
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returned  with  the  unsold  goods.  On  one  occasion  the  pris- 
one^took  on  these  terms  a  parcel  ^of  clothes ;  bat,  instead  of 
selling  them,  pawned  fraudulently  a  part  and  applied  the  real* 
dae  to  bis  own  use.  Whereupon  the  judges  held,  that  there 
was  but  one  bailment  of  all  the  separate  articles  forming  the 
parcel;  that  the  unlawful  pawning  of  the  part  terminated 
this  bailment ;  and  that,  consequently,  the  subsequent  frauda- 
lent  appropriation,  of  the  residue  was  a  larceny.^ 

§  748.  WiveSj  and  Persons  receiving  from  them  Goods  cf 
the  Husband,  In  consequence  of  the  intimate  legal  relation- 
ship created  by  marriage,  the  wife  can  never  commit  the 
trespass  necessary  in  larceny,  by  taking  the  husband's  goods.' 
And  the  same  is  ordinarily  true  of  any  other  person  who 
receives  goods  belonging  to  the  husband  from  the  hands  of 
the  wife.*  But  to  this  latter  proposition  the  law  has  estab- 
lished one  exception ;  namely,  that  a  man  who  has  commit- 
ted adultery  with  her,  or  who  elopes  with  her  intending  to 
commit  adultery,  cannot  protect  himself  on  a  charge  of 
larceny  by  showing  a  delivery  of  the  goods  to  him  by  her. 
The  ground  of  this  exception  seems  to  be,  that  under  snch 
circumstances  he  knows  he  has  not. the  husband's  consent 
in  the  consent  of  the  wife.^  And  this  might  appear  to 
lead  to  the  further  doctrine,  that,  generally,  wb^re  the  hus- 
band expressly  forbids  the  taking  on  the  wife's  ddivery,  it 
will  be  laroeny,  if  done  with  felonious  intent;  but  there  are 
hitherto  no  adjudications  which  have  gone  so  far,  and  we 
may  doubt  whether  the  law  will  be  extended  beyond  its 
present  bound.^ 


^  Reg.  o.  Poyser,  4  £ng.  L.  &  £q.  565,  2  Den.  C.  C.  298.    See  ante, 
§  741. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  147,  $  S2 ;  Rex  r.  WilKs,  1  Moody,  176 ; 
Reg.  V,  ToUett,  Car.  &  M.  112. 

'  lb. ;  Rex  p.  Harriaon,  1  Leach,  4th  ed.  47,  2  East  P.  C.  559;  Be;,  v. 
Fitch,  1  Dean.  &  B.  1S7. 

*  People  p.  Schuyler,  6  Cow.  572 ;  Reg.  v.  Thompson,  2  Crawf.  k  Dix  C 
C.  491 ;  Reg.  p.  ToUett,  Car.  Sc  M.  112 ;  8  Greenl.  £t.  $  156. 

*  See  Reg.  p.  Feadientone,  infra,  and  the  note  in  1  ^^ffti  &  Heard's 
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§  749.  To  charge  an  adulterer,  withio  the  exception  men* 
tioned  in  the  last  section,  a  mere  deliv^y  of  the  good«  by 
the  wife,  at  his  lodgings,  id  not  sufficient.  There  most  be  a 
personal  taking  by  him,  or  they  most  be  shown  to  be  in  his 
possession.^  Yet  sach  taking  on  delivery  from  her  bands 
will  do  ;^  and  so  will  a  joint  carrying  away  by  the  two.^  If 
a  wife  and  adulterer  elope  together,  curying  her  clothes,  he 
commits  larceny  of  the  clothes;  for  tmy  are  the  husband's 
property.*  So  the  point  has  been  ruled ;  but,  in  a  very  recent 
English  case,  the  judges  refused  to  sustain  a  conviction, 
where  the  wife  and  the  adulterer  were  apprehended  while 
walking  away  from  the  husband's  house  together,  he  carrying 
some  of  her  personal  apparel  in  a  bandbox ;  Cockburu,  C.  J., 
observing,  that  ^^  he  was  only  assisting  in  carrying  away  the 
necessary  wearing  apparel  of  the  wife."^  Lord  Hale  more- 
over mentions,  that,  *^  if  a  man  take  away  another  man's  wife 
against  her  will,  cum  bonis  viri,  this  is  felony  by  the  statute 
of  Westm.  2,  o.  34."^  No  reason  appears  why  this  should 
not  be  larceny  also  by  the  more  ancient  common  law. 

§  750.  Lost  Goods.  The  owner  of  goods  and  effects  need 
not  keep  a  constant  manual  possession  of  them,  to  be  pro- 
tected in  bis  rights  of  ownership.  And  though  he  forgets  the 
place  in  which  be  laid  them,  or  though  for  any  other  reason 
he  knows  not  where  they  are,  still  they  remain  his.  But  he 
may  abandon  bb  property  therein,  and  then  it  will  vest  in 
him  who  first  takes  possession  with  intent  to  appropriate 


Lead.  Cas.  199;  Reg.  v.  Tollett,  Car.  &  M.  112;  1  st  Rep.  £ng.  Crim.  Law 
Com.  A.l>.  18S4,  p.  18,  pL  14. 
^  Reg.  V.  Rosenberg,  1  Car.  &  K.  233, 1  Cox  C.  C.  21. 

*  Reg.  r.  Featherstonc,  Dean.  369,  18  Jar.  538,  26  £ng.  L.  &  Eq.  570, 
6  Cox  C-C.  376,  1  Bennett  &  Heard  Lead.  Cas.  199. 

'  Re^.  V.  Thompson,  1  Den.  C.  C.  549,  Temp.  &  M.  294,  14  Jur.  488, 
1  Eng.  L.  &  £q.  542 ;  Rex  i7.  Tolfree,  1  Moody,  243. 

*  Reg.  V.  TolleU,  Car.  &  M.  112. 

*  Beg.  V.  Fitch,  1  Dears,  k  B.  187. 

*  1  Hale  P.  C.  514, 
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them  as  his  own.     This  appropriation  is  not  larceny;  and  so 
the  offence  cannot  be  committed  of  abandoned  goods.' 

§  751.  Bat  there  is  a  distinction  between  lost  goods  and 
goods  abandoned.  Also  a  distinction  exists  between  goods 
lost  and  goods  which  the  owner  has  accidentally  left  in  a 
particular  place.  When  therefore  a  man,  having  business  in 
a  shop,  laid  his  pocketbook  on  the  table  while  getting  a  bill 
changed,  and  went  away  without  recollecting  the  pocket- 
book  ;  but,  on  missing  it,  immediately  remembered  where  be 
had  left  it ;  the  court  held,  on  an  indictment  for  stealing  it^ 
that  this  was  not  a  case  of  lost  property.^  And  the  same 
was  held,  where  a  purchaser,  at  a  market,  left  accidentally 
his  purse  on  the  prisoner's  stall,  neither  he  nor  the  prisoner 
knowing  then  of  the  mistake.^  If,  however,  the  goods  appear 
to  be  lost,  though  not  so  in  fact,  the  defendant,  who  relied 
on  this  appearance,  may  claim  to  have  the  case  treated  as 
if  they  were  lost;  for,  on  the  question  of  intent^  a  party 
honestly  misled  concerning  facts  is  to  be  judged  of  the  same 
as  if  the  facts  were  what  he  believes  them  to  be.^ 

§  752.   Assuming  goods  to  be  really  lost,  the  Tennessee 
doctrine  seems,  not  quite  certainly,  to  be,  that  no  larceny  of 


^  See  2  East  P.  C.  606;  R^.  r.  Reed,  Car.  &  M.  306,  SOS;  Reg.  r. 
Peters,  1  Car.  k  K.  245. 

*  Lawrence  r.  The  State,  1  Hnmph.  22S. 

*  Reg.  V.  West,  Dears.  402,  24  Law  J.,  x.  a.,  M.  C.  4,  18  Jnr.  1030, 29 
Eng.  L.  &  Eq.  525,  Jarvis,  C.  J.,  observiDg:  **  There  is  a  clear  di$tinctioa 
between  property  lost  and  property  merely  mislaid,  pot  down  and  left  by 
mistake  as  in  this  case,  nnder  circnmstances  which  would  enable  the  owner 
to  know  the  place  where  he  had  left  it,  and  to  which  he  wonld  naturally  re- 
tnm  for  it.  The  question  as  to  possession  by  finding  thereibre  does  not 
arise."  And  see  People  v.  Swan,  1  Parker,  9;  People  o.  MeGarreo,  U 
Wend.  460 ;  The  State  r.  Williams,  9  Ired.  140;  Rex  v,  Wynne,  1  Leaeli, 
4th  ed.  413,  2  East  P.  C.  664,  697;  Rex  v.  Sears,  1  Leach,  4tfa  ed.  415, 
note. 

*  Vol.  L  §  242;  R^.  v.  Thnrbom,  1  Den.  C.  C.  887,  S89;  Reg.  v.  Peten» 
1  Car.  &  K.  245.    And  see  2  East  P.  C.  664. 
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them  is  possible.^  Bnt  the  English  courts,  and  generally  the 
American,  allow  of  this  offence  under  circumstances.^  So 
statutory  larcenies  may  be  committed  of  runaway  slaves;  they, 
however,  not  being  generally  regarded  exactly  as  lost  property.* 
On  the  general  subject  of  lost  goods,  the  doctrines  commonly 
received  may  differ  somewhat  as  expounded  by  different  tri» 
bnnals,  but  substantially  they  are  as  follows :  The  finder  has 
the  right  to  appropriate  such  goods  to  himself,  subject  to  the 
claim  of  the  owner  on  them,  and  to  any  claim  in  the  public 
iXrhicb  a  statute  may  establish,  — a  point,  however,  depending 
much  upon  the  particular  statutory  law  of  the  State  in  which 
the  question  arises.^     He  therefore  gains,  immediately  upon 


'  Lawrence  0.  Hie  State,  1  Hntnpb.  228 ;  Porter  r.  The  State,  Mart.  & 
Yerg.  226.  So  observations  in  Morehead  t;.  The  State,  9  Humph.  685, 639. 
In  this  caae  alflo  the  court  held  that  a  runaway  slave  may  be  the  subject  of 
larceny ;  and  McKinney,  J.,  discoursed  as  follows :  *^  Lost  property  is 
looked  upon,  for  some  purposes,  as  abandoned  by  the  former  proprietor ; 
and,  as  such,  is  returned  into  the  common  stock,  or  mass  of  things ;  and 
therefore  as  belonging  to  the  first  occupant  or  finder.  And  though  the 
former  proprietor  is  entitled  to  maintain  an  action  for  the  recovery,  yet,  as 
af^inst  all  other  persons,  the  title  vests  in  the  finder.  Therefore,  though  it 
may  have  been  converted  animo  furandU  by  the  person  finding  it,  it  is  no 
larceny,  bedkuse  the  first  taking  was  lawful.  But  this  principle  properly 
applies,  perhaps,  only  to  inanimate  things,  which  cannot  be  transferred  from 
or  cease  to  be  in  the  possession  of  the  owner,  without  his  own  or  another^s 
act  or  default  It  cannot,  certainly  to  the  same  extent,  be  applied  even  to 
animals,  which  possess  the  instinct  and  power  of  motion,  and  can  remove 
AemselTes  from  place  to  place;  though  these  may  be  lost  in  some  instances, 
in  the  proper  sense  of  the  tena."  p.  637.  s.  p.,  Cash  v.  The  State,  10 
Humph.  111. 

*  Reg.  V.  Thurbom,  1  Den.  C.  C.  887,  2  Car.  &  K.  831,  Temp.  &  M.  67, 
13  Jur.  499 ;  a.  c,  Beg.  v.  Wood,  3  New  Sess.  Cas.  581 ;  Reg.  v.  Peters,  1 
Car.  &  K.  246;  Ransom  v.  The  State,  22  Conn.  153.  And  see  the  other 
eases  cited  to  the  next  section. 

*  Murray  v.  The  State,  18  Ala«  727 ;  The  State  v.  Miles,  2  Kott  &  McCord,. 
1 ;  Morehead  v.  The  State,  9  Humph.  635 ;  Cash  9.  The  State,  10  Humpk 
111 ;  The  State  v.  Williams,  9  Ired.  140;  Randal  v.  The  State,  4  Sm.  &  M. 
3491    See  Nelson  v.  Wfaetmore,  1  Rich.  318.    Bnt  see  Commonwealth  v. 
Hays,  1  Ya.  Cas.  122. 

«  And  see  The  State  v.  Jenkins,  2  Tyler,  377,  379. 
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finding,  a  special  or  particular  kind  of  property  in  the  goods  ;^ 
and,  as  we  have  already  seen,^  the  nature  of  this  special  prop- 
erty is  such,  that,  where  there  is  no  larceny  in  the  origioal 
taking,  there  can  be  none  in  any  subsequent  misappropria^ 
tion,  even  by  breaking  bulk,  with  a  full  knowledge  of  the  true 
ownership. 

§  753.  It  being  understood,  therefore;  that  the  only  larceny 
there  can  be  of  lost  goods  Ls  in  the  original  taking,  such  a 
case  stands  somewhat  on  the  doctrine  stated  in  pages  back;' 
namely,  that,  if  one  receives,  even  on  delivery  from  the  owner) 
goods  he  means  to  steal,  he  commits  the  crime,  provided  the 
consent  of  the  owner  does  not  extend  to  a  full  and  uncondi- 
tional title.  The  law  gives  to  the  finder  a  title  in  lost  goods; 
but  it  is  not  full  and  unconditional,  and  so,  if  he  takes  them, 
with  intent  to  steal,  he  commits  a  larceny,  unless  this  conse- 
quence is  prevented  by  the  operation  of  the  principles  now 
to  be  mentaoned  A  man,  knowing  the  owner  of  goods,  can- 
not lawfully  pick  them  up,  without  returning  them  to  him ; 
but  a  man  not  knowing  the  owner,  can.  The  doctrine  there- 
fore is,  that,  if,  when  one  takes  goods  into  his  bands,  he  sees 
about  them  any  marks,^  or  otherwise  learns  any  facts,^  by 
which  he  knows  who  the  owner  is,  yet  with  felonious  intent 
appropriates  them  to  his  own  use,  he  is  guilty  of  larceny; 
otherwise,  not.^    Some  of  the  cases  say,  if  he  knows  who 


^  •  Reg;  V,  Thurbom,  supra. 

•  Ante,  §  784. 

•  Ante,  §705,  708,  710,  711. 

•  Lane  t^.  People,  5  Oilman,  305;  The  State  v.  Conway,  18  ^iaso.  321; 
People  V,  McGarren,  1 7  Wend.  460 ;  Anonymous,  2  Ruas.  Crimes,  Gret. 
£d.  13. 

•  Reg.  V,  Dison,  36  Eng.  L.  &  £q.  597,  Dears.  580 ;  People  v.  Cogdell,  1 
Hill,  N.  Y.  94 ;  The  State  v.  Fez^guson,  2  McMullan,  502 ;  People  0.  Swan, 
1  Parker,  9. 

•  Reg.  V.  York,  12  Jur.  1078;  The  State  v.  Bapery  8  Der.  478;  Reg.r. 
Mole,  1  Car.  &  K.  41 7 ;  Tyler  r.  People,  Breese,  227 ;  Porter  ».  The  Stale, 
Mart  &  Yerg.  226 ;  Reg.  v.  Reed,  Car.  &  M.  306, 308 ;  Randal  v.  The  State, 
4  Sm.  &  M.  349.    But  see  The  State  v.  Jenkins,  2  Tyler,  877,  879. 
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the  owner  is,  or  has  the  means  of  ascertaining;^  but  the  bet- 
ter doctrine  is  as  above  set  down,  because  every  man  by 
advertising,  and  inquiring  can  find  the  owner,  if  he  is  to  be 
found,  while  the  guilt  of  a  defendant  must  attach  at  the 
moment,  if  ever,  without  depending  on  an  if.' 


V.  ThebUent. 

§  764.  We  saw,  in  the  previous  volume,*  that  larceny  re- 
quires a  concurrence,  with  the  act,  of  two  intents ;  namely,  a 
general  one  to  do  the  trespass,  and  a  particular  one.  Com- 
monly, however,  when  speaking  of  the  intent  in  larceny,  we 
mean  the  particular  intent ;  and  so  shall  we  through  the  fol- 
lowing sections.  This  intent  is  called  felonious.  Where  it 
does  not  exist,  there  is  no  larceny.*    A  fortiori  there  is  none 


*  The  State  v.  Weston,  9  Conn.  527 ;  Reg.  v,  Breen,  8  Ontirf.  &  Dix  C.  C. 
10;  Beg.  V.  Kerr,  8  Car.  &  P.  176;  Rex  v.  Pope,  6  Car.  &  P.  846;  Rex  v. 
Jamee,  2  Run.  Crimes,  Grea.  £d.  14;  Reg.  v.  West,  Diears.  402,  24  Law 
J.,  N.  s.,  M.  C.  4,  18  Jur.  1030,  29  £Dg.  L.  &  £q.  525.  See  Reg.  v,  Xhur- 
bom,  1  Den.  C.  C.  387,  2  Car.  &  K.  831,  Temp.  &  M.  67 ;  Ransom  v.  The 
State,  22  Conn.  153 ;  Reg.  v.  Preston,  2  Den.  C.  C.  853,  8  Eng.  L.  &  £q. 
589 ;  Rex  v.  Beard,  Jebb,  9.  In  Reg.  v.  Feten,  1  Car.  &  K.  245,  Rolfe,  B., 
obeeryet :  *'  It  is  pexlectly  well  known  that,  if  a  person  leave  any  thing  in  a 
stage-coach,  if  the  owner  can  be  found  by  inquiry,  the  party  finding  the 
thing,  and  appropriating  it  to  his  own  use,  is  guilty  of  hirceny.  [See  Rex  v. 
Wynne,  1  Leach,  4th  ed.  418,  2  East  P.  C.  664,  697 ;  Rex  v.  Sean,  1  Leachf 
4th  ed.  415,  note;  Lamb's  case,  2  East  P.  C.  664;  Roscoe  Crim.  £v.  592.] 
So,  if  it  is  found  in  a  street,  and  there  is  any  mark  by  which  the  owner  can 
be  discovered.  So,  in  the  case  where  a  gold  ornament  is  found  at  the  door 
of  a  house,  it  is  ridiculous  to  say  that  any  person  picking  it  up  would  not 

■appose  that  it  belonged  to  the  owner  of  the  house If  he  took  it 

up,  and  did  not  immediately  bring  it  to  the  prosecutor,  in  the  hopes  that,  by 
coming  next  day,  he  would  get  a  present  of  £5,  perhaps  it  might  not  amount 
to  a  larceny.  If  he  took  it  away  with  the  intention  to  appropriate  it,  and 
only  restored  it  because  the  reward  was  offered,  it  is  clear  that  he  is  guilty 
of  felony.** 

'  See  particularly  on  this  point,  Reg.  v.  Dixon,  and  People  v.  Cogdell, 
sapra. 

*  Vol.  L  §  251. 

*  Blunt  9.  Conunonwealth,  4  Leigh,  689 ;  Witt  p.  The  State,  9  MisEO. 
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where  the  taking  is  by  a  mere  careless  trespass ;  as,  "  if  the 
sheep  of  A.  strays  from  the  flock  of  A.  into  the  flock  of  B^ 
and  B.  drives  it  along  with  his  flock,  or  by  pure  mistake 
shears  it,  this  is  not  a  felony ;  bat  if  he  knows  it  to  be  an* 
other's,  and  marks  it  with  his  mark,  this  is  an  evidence  of  a 
felony."  ^ 

§  765.  Concerning  this  particular  intent,  almost  the  only 
point  beyond  controversy  is,  that  its  aim  must  be  to  deprive 
the  general  or  special  owner  of  his  entire  ownership,  in  dis- 
tinction from  any  partial  or  temporary  interest,  in  the  prop- 
erty.* Thus  if  one  takes  a  horse,  however  wrongftilly,  merely 
to  use  and  return  it;'  or  leads  the  minimal  from  a  stable 
which  he  enters  at  night,  and  rides  it  many  miles  to  a  taveni 
and  leaves  it,  his  purpose  being  simply  to  do  this,  withoat 
any  intent  to  return  it,*  he  does  not  ^ommit  larceny.  In  like 
manner,  if  a  thief  takes  a  horse  only  to  help  himself  •ofi'  with 
other  property  stolen,  he  steals  not  the  horse.*  And  where 
one,  employed  in  a  tannery,  clandestinely  removed  some 
skins  of  leather  from  the  warehouse  to  another  part  of  the 
premises,  for  the  purpose  of  delivering  them  to  the  foreman 
and  getting  paid  for  them  as  his  own  work,  the  transaction 
was  held  not  to  constitute  this  oflence.^  It  would  have  been 
otherwise  if  the  intent  had  beeii  to  sell  the  skins  to  the 


668 ;  Rex  v.  Holloway,  6  Car.  &  P.  524 ;  Reg.  ».  Godfrey,  8  Car.  &  P.  563; 
Smith  V.  Shultz,  1  Scam.  490 ;  Rex  v.  Hall,  8  Car.  k  P.  409 ;  The  State  v. 
Hawkins,  8  Port  461. 
^  1  Hale  P.  C.  507. 

*  VoL  I.  §  419,  429 ;  1  Hale  P.  C.  509 ;  Reg.  v.  Holloway,  and  the  other 
cases  below  cited;  Rex  v.  Van  Muyen,  Russ.  &  Ry.  118;  Reg.  v.  Yorke,  1 
Den.  C.  C.  835,  2  Car.  &  K.  841,  Temp.  &  M.  20. 

»  The  State  v.  Self,  1  Bay,  242. 

*  Rex  V.  Philipps,  2  East  P.  C.  662. 

■  Rex  V.  Crump,  1  Car.  &  P.  658 ;  Rex  v,  McMakin,  Russ.  &  Ry.  333, 
note. 

*  Reg.  V.  Holloway,  1  Den.  C.  C.  870,  2  Car.  &  K.  942,  Temp.  &  K  40, 
8  New  Sess.  Cas.  410,  18  Jur.  86.  This  case  is  hardly  distinguishable,  on 
principle,  from  Reg.  v.  Richards,  1  Car.  £ic  K.  582,  in  which  Undal,  C.  J^ 
ruled  the  other  way. 
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owner  ;^  for  then  there  wouM  have  been  an  intended  appro- 
priation of  the  entire  property,  instead  of  the  interest  in  it 
which  consists  in  having  done  labor  thereon.  And  a  man 
does  not  commit  larceny  of  articles  from  a  girl,  when  he 
takes  them  merely  to  make  her  come  for  them,  and  so  afford 
him  the  opportunity  of  enticing  her  into  an  act  of  fornication.' 

• 

§  75&  But,  besides  the  doctrine  of  the  last  section,  it  is 
frequently  laid  down  in  the  books,  that  the  taking  must  also 
be  lucri  causa.  That  it  must  be  animofurandi  is  a  common, 
expression,  which  really  means  nothing;  for,  —  what  is  an 
intent  to  steal?  Blackstone  observes:  ^'  The  taking  and  car* 
vying  away  roust  be  felonious;  that  is,  done  animo  furandi;- 
or,  as  the  civil  law  expresses  it,  lucri  caustic  This  requisite, 
besides  excusing  those  who  labor  under  incapacities  of  mind 
or  will,  indemnifies  also  mere  trespassers,  and  other  petty 
offenders.  As  if  a  servant  takes  his  master's  horse  without 
hi»  knowledge,  and  brings  him  home  again ;  if  a  neighbor 
takes  another's  plough  that  is  left  in  the  field,  and  uses  it 
upon  his  own  land,  and  then  returns  it;  if  under  color  of 
arrear  of  rent,  where  none  is  due,  1  distrain  another's  cattle 
or  seize  them ;  all  these  are  misdemeanors  and  trespasses^. 
but  no  felonies.  The  ordinary  discovery  of  a  felonious  intent 
is  where  the  party  doth  it  clandestinely ;  or,  being  charged 
with  the  fact,  denies  it.  But  this  is  by  no  means  the  only 
criterion  of  criminality;  for  in  cases  that  may  amount  to 
larceny  the  variety  of  circumstances  is  so  great,  and  the  com- 
plications thereof  so  mingled,  that  it  is  impossible  to  recount 
all  those,  which  may  evidence  a  felonious  intent,  or  animum 
furandi;  wherefore  they  must  be  left  to  the  due  and  attentive^ 


>  B^.  9.  Hall,  Temp.  &  M.  47,  1  Den.  C.  G.  881,  2  Car.  &  K.  947, 8  New 
Seas.  Cafl.  407,  18  Jur.  87,  where  the  servant  of  a  tallow  chandler  clandea-. 
tineiy  removed,  from  an  upper  to  a  lower  room  in  his  master's  warehouse,  a^ 
quantity  of  fat,  and  placed  it  in  the  scales,  representing  afterward  that  a. 
butcher  had  brought  it  for  sale, — this  was  held  to  be  larceny. 

*  Rex  V.  Dickinson,  Russ.  &  Ry.  420. 
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consideration  of  the  court  and  jury."  ^  Now  these  words  of 
the  commentator  seem  even  ludicrously  indefinite;  yet  really 
they  convey  about  as  exact  an  idea  as  can  be  stated,  with 
any  assurance  of  its  being  correct,  applied  in  all  the  localities 
in  which  the  common  law  is  administered.^  And  we  find 
much  difficulty,  not  only  in  saying  how  far  the  decisions  of 
.  the  different  States  conflict  with  one  another,  but  how  far 
also  the  later  decisions  overturn  the  earlier. 

§  757.  There  are  authorities  which  seem  even  to  lay  down 
the  doctrine,  that  the  thief  must  intend  to  convert  the  prop* 
erty  to  his  own  use;^  but  the  true  view,  where  the  necessity 
of  the  taking  lucri  causa  is  maintained,  is  simply  that  he 
should  intend  some  advantage  to  himself,  in  distinction  from 
mere  mischief  to  another.^  Thus  if  the  intent  is  to  make  a 
gift  of  the  article  to  a  friend,  the  offence  is  committed;^  but 
here  the  view  may  perhaps  be,  that  the  thief  first  appropri- 
ated the  thing  to  himself,  then  gave  it  away.  And  where  a 
servant  clandestinely  takes  his  master's  grain  to  feed  to  tiie 
.fiorses  of  his  master,  he  commits  larceny  of  the  grain,  —  a 
fpoint  well  settled  in  England,  though  upon  it  there  were 


^  4  Bl.  Ck)m.  232.     And  see  ante,  §  755  and  cases  there  cited. 

■  See  Vol.  I.  §  419  and  cases  there  cited. 

'  McDaniel  v.  The  State,  8  Sm.  &  M.  401,  418;  The  State  i;.  Hawkins,  8 
IPort.  461.  But  an  intent  to  convert  the  property  to  his  own  use  generally 
is  sufficient,  though  no  intent  be  shown  to  do  so  in  the  county  in  which  it  is 
•tiken.     The  State  t7.  Ware,  10  Ala.  814. 

*  Vol.  I.  §  419.     The  Alabama  court  held,  that  without  a  statutory  pn>- 
-vision  it  is  no  larceny  to  entice  a  slave  from  his  master,  with  intent  to  secure 
•  to  the  slave  his  freedom ;  because,  in  suc^  a  case,  the  party  intends  no  ben- 
efit to  himself.    The  State  v.  Hawkins,  8  Port  461.    But  the  South  Caro- 

rlina  tribunal  characterized  this  as  "  a  very  novel  and  atartling  propodtioa;'' 
.for  **  the  secret,  fraudulent  deprivation  of  the  owner  of  his  g^oods,  shows  the 
ielonious  intent,  as  well  without  as  with  the  causa  lucru"  The  State  v. 
iBrown,  3  Strob.  508,  516. 

•  Reg.  t7.  White,  9  Car.  &  P.  344.    And  see  Bex  v.  Curlisg,  Bus.  &  By. 
123. 
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formerly  some  doubts.^  Likewise  if  a  post*office  clerk  se- 
cretes a  letter  to  av^oid  the  penalty  attached  to  a  mistake  he 
has  made  concerning  it,  he  commits  a  larceny  of  the  letter.^ 
So  does  a  servant  woman  who  intercepts  and  burns  a  letter 
to  suppress  inquiries  it  may  suggest  concerning  her  char- 
acter.* 

§  758.  On  the  other  hand,  Lord  Abinger,  C.  R,  in  1S38, 
ruled,  in  a  nisi  prius  case,  that  if,  from  idle  curiosity,  either 
personal  or  political,  one  opens  a  letter  addressed  to  another, 
and  keeps  it,  this  is  no  larceny,  though  a  part  of  his  object  is 
to  prevent  it  from  reaching  its  destination.  "  The  term  lucri 
causa  infers,"  he  said,  ''that  it  should  be  to  gain  some  advan- 
tage to  the  party  committing  the  oiience.  A  malicious  injury 
to  the  property  of  another  is  not  enough."^ 

§  759.  We  have  intimations,  that,  if  one  taking  an  article 
tenders  its  full  value  in  money,  he  is,  primd  facie  at  least,  not 
guilty  of  larceny.  The  offer  of  pay  will  not  necessarily 
exempt  him,  but  Mr.  East  says,  it  is  "pregnant  evidence."^ 
This  absurd  doctrine  grows  out  of  the  supposed  necessity  of 
a,' lucri  catisa.  But,  if  we  admit  such  foundation  to  underlie 
the  law  of  larceny,  still  there  may  be  an  advantage  in  com- 
pelling another  to  sell  for  its  value  property  he  does  not  wish 
to  dispose  of,  sufficient  to  sustain  the  idea  of  lucre. 

§  760.  The  English  courts,  however,  seem  at  last  to  have 
utterly  overthrown  the  old  notion  of  lucri  causa.    "  Will  it 


>  Rex  V.  Morfit,  Ross,  k  Ry.  307 ;  Reg.  o.  Privett,  1  Den.  C.  C.  193,  2  Car. 
&  K.  114 ;  Reg.  v.  Careswell,  6  Jur.  251 ;  Reg.  v.  Usborne,  5  Jur.  200 ;  Reg. 
V.  Handley,  Car.  &  M.  547 ;  Reg.  v.  Gruncell,  9  Car.  &  P.  365. 

■  Reg.  r.  Wynti,  1  Den.  C.  C.  365,  Temp.  &  M.  82,  2  Car.  &  K.  859,  3 
New  Sess.  Cas.  414. 

*  Reg.  t;.  JoAs,  2  Car.  &  K.  236,  1  Den.  C.  C.  ICiS. 
«  Reg.  V.  Godfrey,  8  Car.  &  P.  563. 

*  2  East  P.  C.  662;  3  Greenl.  £v.  §  157;  Hammond  on  Larceny,  Pari. 
EA  p.  223,  pi.  719-721. 
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be  contended,"  said  Pollock,  C.  B.,  ^^  that  piclmig  a  man's 
pocket,  not  to  make  yourself  rich,  but  to  make  him  poofj 
would  not  be  a  larceny  ?  "  ^  And  thus,  as  long  ago  as  1815, 
where  the  prisoner  took  a  horse  which  he  backed  into  a  coal 
pit  and  killed,  his  motive  being  simply  to  prevent  the  horse 
firom  furnishing  evidence  against  another  person  accused  of 
stealing  the  animal,  the  majority  of  the  English  judges  held 
that  his  offence  was  larceny.^  The  English  Criminal  Law 
Commissioners,  in  1834,  while  regarding  the  matter  as  doubt- 
ful on  the  authorities,  proposed  the  expression  following; 
'<  The  ulterior  motive  by  which  the  taker  is  influenced  in  de» 
spoiling  the  owner  of  his  property  altogether,  whether  it  be 
to  benefit  himself  or  another,  or  to  injure  any  one  by  the 
taking,  is  immaterial."^ 

§  761.   The  questions  of  taking  food  to  preserve  one's  life^^ 
ignorance  of  law,^  drunkenness,^  carelessnesa,^  and  the  like, 


^  Reg.  V.  Jones,  1  Den.  C.  C.  188,  2  Car.  &  K.  236.  And  see  Reg.  t. 
PriveU,  1  Den.  C.  C.  193,  2  Car.  &  K.  114;  Rex  r.  Morfit,  Rnas.  &  Rj. 
307. 

'  Rex  V.  Cabbage,  Run.  k  Ry.  292.  "  Six  of  the  learned  judges,  namelj, 
Richards,  R,  Baylej,  J.,  Chambre,  J.,  Thomson,  C.  B.,  Gibbs,  C.  J.,  and 
Lord  EUenborough,  held  it  not  essential  to  constitute  the  ofienoe  of  larcenj, 
that  the  taking  should  be  lucri  causa  ;  they  thought  a  taking  fraudulently, 
with  an  intent  wholly  to  depriye  the  owner  of  the  property,  sufficient;  but 
some  of  the  six  learned  judges  thought  that  in  this  case  the  object  of  pn>> 
tecting  Uowartk  by  the  destmctiott  of  this  animal,  might  be  deemed  a 
benefit  or  lucri  causa,  Dallas,  J.,  Wood,  B.,  Graham,  B.,  Le  Blanc,  i^  and 
Heath,  J.,  thought  the  conviction  wrong."    p.  298. 

*  Ist  Rep.  £ng.  Grim.  Law  Com.  a.  d.  1834,  p.  17,  pL  3.  They  obserre: 
^  Where  the  removal  is  merely  nominal,  and  the  motive  is  that  of  mjory  to 
the  owner,  and  not  of  benefit  to  the  taker,  the  offence  is  scarcely  disdi" 
guishable  from  that  of  malicious  mischief,  which  belongs  to  a  dififereot  branch 
of  criminal  jurisprudence." 

*  Vol.  L  §  272. 

*  VoL  L  §  240.  It  may  be  shown  on  behalf  of  an  ignorant  woman  findiiig 
lost  goods,  that  she  supposed  the  finding  gave  her  a  l^al  titj^to  them.  Rig. 
V.  Reed,  Car.  &  M.  306.    And  see  Bex  v.  Hall,  8  Car.  &  P.  409. 

*  Vol.  L  §^  299. 
»  VoL  L  §  233. 
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as  affecting  the  intent,  were  disctisBed  in  the  previous  voi- 
nme. 

§  762.  In  all  cases  where  a  party,  in  good  faith,  takes  an- 
othei^s  property,  under  claim  of  title  in  himself,  he  is  exempt 
from  the  Charge  of  larceny,  however  puerile  or  unfounded  or 
mistaken  the  claim  may  be  in  faot.^  And  the  same  is  true, 
where  the  taking  is  on  behalf  of  another  believed  to  be  the 
owner.^  But  in  a  late  Massachusetts  case,  the  court,  while 
adhering  to  this  doctrine,  still  decided,  that  a  person  indicted 
for  the  larceny  of  portions  of  the  cargo  of  a  vessel,  —  he  not 
being  in  this  case  an  officer  of  the  vessel, — could  not  bring 
forward  in  his  defence  evidence  of  a  custom  for  officers  to 
appropriate  a  small  part  of  the  cargo  to  themselves ;  or  evi« 
dence  of  instances  in  which  mates  had  done  so,  under  a 
claim  of  right;  because  such  a  custom  is  wanting  in  the  ele- 
ments of  a  legal  custom,  and  because,  if  shown,  it  could  only 
apply  to  the  officers.^ 

VI.  Qmclading  Points. 

§  763.  Grand  and  Petit  Larceny.  Larceny  is  divided,  at 
common  law,  into  grand  and  petit;  but  we  discussed  this 
distinction  sufficiently  in  the  preceding  volume.*  Mr.  East, 
however,  observes :  "  If  two  steal  goods  above  the  value  of 
12d.  from  the  same  person  at  the  same  time,  this  is  grand 
larceny  in  both;  for  it  is  one  enthre  felony,  and  both  are 
guilty  of  the  whole."* 


*  Herber  v.  The  State,  7  Texas,  69 ;  Witt  r.  The  State,  9  Misso.  668 ; 
Merry  ly.  Green,  7  M.  &  W.  628 ;  The  State  t;.  Homes,  17  Misso.  879 ;  The 
State  V.  SimoDB,  Dudley,  6a.  27 ;  McDaniel  v.  The  State,  8  Sm.  &  M.  401 ; 
Bex  V.  Hall,  8  Car.  &  P.  409.     See  Vaughn  v.  Commonwealth,  10  Grat  758. 

"  Rex  r.  Knight,  2  East  P.  C.  510;  Herber  v.  The  State,  7  Texas,  69. 
*  *  Commonwealth  v,  Doane,  1  Cush.  5.    As  to  poor  people  gleaning  from 
afield,  after  harvest,  under  the  supposition  that  they  have  the  right  to  do  so, 
see  2  Buss.  Crimes,  Grea.  Ed.  10,  11 ;  Roscoo  Crim.  £v.  591. 

*  Vol.  I.  §  478,  479. 

*  2  East  P.  C.  740 ;  1  Hawk.  P.  C.  6th  ed.  c.  38,  §  82. 
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§  764.  Degree  of  Crime^  Punishmeni,  etc.  This  offence  is 
felony,^  Therefore  the  doctrine  of  principals'  and  of  acces^ 
sories'  before*  and  after^  the  fact  moat  be  attended  to;  bat 
these  points  were  examined  in  the  former  volume.  We 
shall,  however,  devote  a  subsequent  brief  chapter  in  this  vol- 
ume to  the  matter  of  receiving  stolen  goods.*  Tne  punish- 
ment also,  which  is  chiefly  of  statutory  regulation,  has  al- 
ready been  considered,  in  respect  of  its  general  principles.^ 

§765.  Atlempis — BEsprisions.  The  doctrine  of  solicita- 
tions^ and  other  attempts^  to  commit  larceny  was  also  dis- 
cussed in  the  previous  volume.  So  likewise  was  the  doctrine 
of  misprision.^^  Blackstone  mentions,  among  what  he  calb 
negative  misprisions,  ^  the  concealing  of  treasure  irove^  which 
belongs  to  the  king  or  his  grantees  by  prerogative  royal ;  the 
concealment  of  which  was  formerly  punishable  by  death ;  bot 
now  only  by  fine  and  imprisonment'"' 

§  766.  TransacHonSy  how  divisibk.  It  is  sometimes  a  ques- 
tion, whether  an  act  or  series  of  acts  amounts  to  more  than 
one  larceny ;  and,  if  to  more,  how  the  transaction  is  to  be 
divided*  This  matter  received  sbme  conHideration  in  the 
previous  volume.  It  has  a  double  aspect ;  as  respects  both  a 
particular  indictment,  and  the  defendant's  liability  on  a  sub- 

^  YoL  I.  §  47S,  479.  Cow  stealing,  under  the  statute  of  South  Carolioa, 
li  keld  to  be  A  nuademeanor.  Barton  o.  Waikins,  2  Hill,  S.  C.  674.  Butsee 
Hie  State  v.  Riplej,  2  Brev.  800.    And  see  YoL  L  §  100. 

■  YoL  I.  §  455-461. 

•  Yol.  L  §  466-471, 

•  Yol.  I  §  472-479. 

•  Yol.  I.  §  4S  7-494. 

•  Post.  tiL  Recbivino  Stolbn  Goods. 

'  Yol.  I.  §  619  et  seq.  And  see  ante,  §  50.  As  to  MisaiaRppi,  see  Sirinnej 
V.  Hke  State,  S  Sm.  &  M.  576. 

•  Yol.  L  §  525. 

•  Yol.I.§51S;  Reg.v.  Sutton,  S  Gar.  &  P.  291,  2  Moody,  29,2  Lewin,  271 

•  YoL  L  §  507-509. 

!^  As  to  treasure  trove,  see  ante,  §  696  and  note. 
"  4  BL  Com.  121. 
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sequent  one.^  The  Missouri  conrt  has  held,  that  the  stealing 
of  several  articles,  at  the  same  time  and  place,  oonstitntes 
but  one  offence,  though  they  are  owned  by  different  persons ; 
and,  where  there  were  separate  indictments,  to  the  first  of 
which  the  defeodant  pleaded  guilty,  he  was  discharged  on 
the  second  by  reason  of  his  conviction  on  the  first.^  The  like 
doctrine  was  laid  down  in  Tennessee,  in  a  case  where  all 
the  articles  stolen  belonged  to  the  same  individual.^  But  in 
South  Carolina,  a  common  carrier  having  received,  at  one 
time,  with  intent  to  steal,  a  quantity  of  cotton  belonging  to 
three  different  individuals,  the  court  held,  that  three  several 
indictments  against  him  were  proper,  and  that  a  conviction 
on  one  of  them  was  not  a  bar  to  the  others*^  In  an  English 
nisi  prius  case,  where  two  pigs  belonging  to  the  same  person 
were  taken  together ;  and  the  thief,  having  been  convicted  of 
the  larceny  of  one  of  them,  was  indicted,  while  undergoing 
bis  punishment,  for  stealing  the  other;  Cresswell,  J.,  held,  that 
this  second  proceeding  was  legally  admissible,  though  the 
proper  and  usual  oourse  would  have  been  to  include  both 
pigs  in  the  first  indietment;  yet,  on  his  recommendation,  the 
prosecutor  offered  no  evidence,  and  so  allowed  a  verdict  to 
be  taken  for  the  defendant^  And  probably  in  England,  as 
well  as  in  Missouri,  the  prosecutor  may,  if  he  choose,  lay  the 
whole  transaction  as  one  offence,  where  the  property  belongs 
to  several  different  individuals.® 

§  767.  Where,  in  a  nisi  -prius  case,  a  prisoner  was  indicted 
for  stealing  three  artioles;  and  in  proof  it  appeared,  that, 
having  taken  the  first,  he  came  in  about  two  minutes  for  the 
second,  then  in  about  half  an  hour  for  the  third  ;  Littledale, 


1  Vol  I.  §  530  and  note,  537,  6S5-689. 

'  Lorton  v.  The  State,  7  Misso.  55. 

'  The  State  v,  Williams,  10  Humph.  101. 

*  The  State  v.  Thurston,  2  McMullan,  382. 

*  Beg.  V.  Brettel,  Car.  &  M.  609. 

*  Rex  V.  Bleasdale,  2  Car.  &  K.  765;  post,  §  767;  2  Staik.  FleacL  2d  ed. 
449  and  note. 
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J.,  ruled,  that  the  carrying  away  of  the  first  two  articles  might 
be  regarded  as  one  transaction,  but  that  the  larceny  of  the 
third  was  a  separate  offence ;  the  period  of  half  an  hour 
being  too  long  an  interval  to  consider  the  former  act  as  con* 
tinuing.^  For  where  the  interval  is  not  too  long,  it  is  no 
objection  that  the  articles  are  removed  one  by  one.^  Bat 
where  a  man  was  indicted  for  stealing  coal,  by  working,  for 
a  series  of  years,  through  the  help  of  innocent  agents,  a  mine 
which  extended  into  the  lands  of  many  different  proprie- 
tors, —  Earle,  J.,  intimated  that  this  was  but  one  transaction, 
though  he  did  not  absolutely  so  direct,  and  said :  ^'  I  should 
say,  that,  as  long  as  coal  was  gotten  from  one  shaft,  it  was 
one  continuous  taking,  though  the  working  was  carried  on 
by  means  of  different  levels  and  cuttings,  and  into  the  lands 
of  different  people."* 

§  768.  Locality  of  the  Offence.  That  larceny,  like  any 
other  offence,^  is  local,  and  so  the  offender  may  be  indicted 
only  in  the  county  of  its  commission,  is  a  proposition  which 
needs  no  illustration.^  We  have  already  discussed  the  prin- 
ciples by  which  to  determine  the  county  in  which  the  law 
deems  a  crime  to  have  been  committed;^  and  have  par- 
ticularly considered  the  application  of  the  principles  to 
cases  of  goods  stolen  in  one  county  and  carried  into  another,* 
and  of  goods  stolen  under  a  foreign  jurisdiction  and  toiogbt 
by  the  thief  into  our  own.® 


>  Rex  V,  Birdseje,  4  Car.  &  P.  386. 

*  Rex  r.  Jones,  4  Car.  &  P.  217. 

■  Reg.  V.  Bleasdale,  2  Car.  &  K.  765.     See  ante,  §  356. 

♦  VoL  I.  §  552  et  seq. 

*  Coon  r.  The  State,  13  Sm.  &  M.  246. 

•  VoL  I.  §  552-567. 

'  VoL  I.  §  562,  563,  566,  686. 

•  Vol.  L  §  595-599. 
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CHAPTER  XLH. 

« 

LARCBNY,   COMPOXJin).^ 

Sect.        769.  Introdnction. 

77(^774.  Larceny  from  the  PenoD. 

776, 776.  In  the  DweUing-Hoose,  Shop,  etc 

777-783.  Of  the  Mail,  Poet  Letters,  etc 

§  769.  Obviously  larceny,  like  other  offences,  may  be  ag- 
gravated by  its  circumstances.  We  have  therefore,  under 
the  ancient  common  law,  the  crime  of  robbery,  composed 
mainly  of  larceny  and  assault*  This  crime  will  receive  sep- 
arate consideration  in  another  connection.^  Burglary,  already 
treated  of,^  has  either  a  larceny,  actual  or  attempted,  or  some 
other  felony,  for  one  of  its  ingredients.^  But  statutes,  Eng- 
lish and  American,  have  made  other  compound  larcenies, 
some  of  which  will  be  mentioned. 

§  770.  Larceny  from  the  Person,  Stat  8  Eliz.,  c.  4,  took 
away  the  benefit  of  clergy  from  persons  convicted  of  the 
"  felonious  taking  of  any  money,  goods,  or  chattels  from  the 
person  of  any  other,  privily  without  his  knowledge,  in  any 
place  whatsoever."®  " But  then,"  says  !Qlackstone,  "it  must 
be  such  a  larceny  as  standa  in  need  of  the  benefit  of  clergy; 


^  For  matter  under  this  title,  see  YoL  L  §  135, 142,  818,  419,  663.    See 
this  Yolnine,  tU.  Larceny,  Bcrglart,  Robbery. 

*  YoL  I  §  317,  419,  430,  682. 
'  Poet,  iU.  Bobbery. 

*  Ante,  til.  Burglary. 

*  Ante,  §  98,  97. 

'  For  a  fuller  statement,  and  an  exposidop  of  tins  statute,  see  2  East  P.  C 
700. 
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namely,  of  above  the  value  of  twelve  pence;  or  else  the 
offender  shall  npt  have  judgment  of  death.  For  the  stat^ 
ute  creates  no  new  offence ;  but  only  prevents  the  prisoner 
from  praying  the  benefit  of  clergy,  and  leaves  him  to  the 
regular  judgment  of  the  ancient  law.^  ^  According  to  Kilty, 
there  have  been  indictments  in  Maryland  under  this  enact- 
ment ;2  and  probably  it  was  received  as  *common  law  in 
many  of  the  other  colonies.  But,  the  plea  of  benefit  of 
clergy  having  been  generally  abolished  in  this  country ,^  and 
special  provisions  made  for  the  punishment  of  felonies  as 
well  as  misdemeanors,  this  statute  can  no  longer  have  a  prac- 
tical common  law  force  here.  Yet  the  interpretation  given 
it  by  the  English  tribunals  may  enlighten  our  own,  in  ex- 
pounding similar  words  in  our  legislative  acts.« 

§  771.  The  words,  "  privily  without  his  knowledge,"  ex- 
clude the  idea  of  open  violence;^  and  so  a  robbery  is  not 
within  this  statute.®  Neither  is  an  open  larceny,  without 
violence  ;7  and, "  in  Brown's  case,  where  the  prisoner  took  the 
prosecutor's  watch  out  of  his  pocket,  while  sleeping,  but  who 
was  thereby  awakened  just  at  the  instant,  and  caught  at  his 
watch,  but  missed  it,  Hotham,  B.,  with  the  advice  of  Aston 
J.,  left  it  to  the  jury,  whether,  under  the  circumstances  of  the 
case,  they  would  acquit  the  prisoner  oi privately  stealing,  etc., 
and  find  him  guilty  of  simple  larceny ;  as  it  could  not  be 
well  said  to  be  privately  stealing,  where  the  prosecutor  had 
seen  part  of  the  fact"®  On  principle,  however,  if  there  was 
enough  done,  unknown  to  the  prosecutor,  legally  to  consti- 
tute a  larceny,  though  there  was  done  also,  within  his  knowl- 


4  BL  Ck>m.  241.    And  see  2  East  P.  C.  701. 
Kilty  Report  of  Statutes,  168. 
Vol.  L  §  624. 
Vol.  I.  §  71. 
Vol.  L  §  185. 
2  East  P.  C.  70S. 
lb. 

Brown's  case,  2  East  P.  C.  702.    And  see  other  cases  referred  to  bj  Mr. 
East  in  the  sapi^  connection. 
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edge,  something  else  which  might  be  deemed  a  part  of  the 
same  ofience  or  not,  this  is  sufficient ;  leaving  the  question 
still  open,  whether  it  is  not  sufficient  if  the  thing  privately 
done  is  necessary  to  constitute  any  part  of  the  crime.^ 

§  772.  If  one  is  so  drunk,  or  otherwise  so  incapacitated,  as 
not  to  be  capable  of  knowing  what  is  done,  can  private  lar- 
ceny be  committed  on  him,  especially  in  a  place  not  private  ? 
Mr.  East  says :  '^  It  was  formerly  holden,  that  persons  asleep 
or  drunk  were  not  within  the  protection  of  the  act,  which 
speaks  [in  the  preamble]  of  places  of  public  resort  and  the 
like,  where  persons  were  supposed  to  use  ordinary  caution, 
and  not  expose  themselves  by  carelessness  or  misbehavior  to 
these  accidents."*  The  doctrine  finally  settled,  appears  to  be, 
that,  if  the  incapacity  were  brought  about  by  any  artifice  of 
the  thief,  bis  case  is  within  the  statute;^  while,  if,  by  the 
fault  of  the  prosecutor,  as  where  he  becomes  voluntarily 
drunk,^  or  even  possibly  by  his  carelessness,  as  where  he  acci- 
dentally falls  asleep,*  the  consequence  is  otherwise.  Where 
there  was  neither  fault  nor  carelessness  in  either  the  thief  or 
the  prosecutor,  but  the  latter  was  asleep  of  necessity,  a  steal- 
ing from  him  was  held  to  be  within  the  statute.®  But  this 
statute  of  Elizabeth  has  been  superseded  in  England  by  later 
enactments  against  larceny  from  the  person  generally,  omit- 
ting the  words  now  under  consideration;  and  most  of  the 
American  statutes  follow  the  modern  English  form. 

§  773.   The  words  of  the  Massachusetts  enactment  are, 


»  See  Vol.  L  §  467 ;  2  East  P.  C.  701,  702. 

*  2  East  P.  C.  708. 

*  Rex  V.  Branny,  2  East  P.  C.  704, 1  Leach,  4th  ed.  241,  note. 

«  Bex  V.  Gribble,  1  Leach,  4th  ed.  240,  2  East  P.  C.  706 ;  Rex  v.  Ken- 
nedy, 2  Leach,  4th  ed.  788,  2  East  P.  C.  706. 

*  Rex  V.  Thompson,  1  Leach,  4th  ed.  448,  2  East  P.  C.  705.  Bat  see 
Rex  V.  Willan,  1  Leach,  4th  ed.  495,  2  East  P.  C.  705.  Contra,  Reading's 
case,  1  Leach,  4th  ed.  240  note. 

*  Huckle/s  case,  2  Leach,  4th  ed.  789,  note ;  Rex  v.  Willan,  1  Leach,  4th 
ed.  495,  2  East  P.  C.  705. 
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"larceny  by  stealing  from  the  person  of  another."  And, 
where  the  prisoner,  at  a  railroad  depot,  took  a  bank-bill  from 
the  fingers  of  the  prosecutor  who  neither  consented  nor  re- 
sisted, saying  he  would  get  for  him  his  ticket,  and  then  dis- 
appeared, —  the  court  held  that  the  offence  was  committed. 
The  judges  deemed  it  not  necessary  the  taking  should  be 
either  open  and  violent,  or  private  and  fraudulent;  if  it  is 
with  the  knowledge  of  the  owner,  though  without  his  dis- 
sent or  resistance,  it  satisfies  equally  well  the  requirements 
of  the  statute.^  Snatching  a  thing  firom  the  hand  is  also  a 
larceny  from  the  person.^ 

§  774.  In  this  larceny,  as  in  simple,  there  must  be  an 
asportation  ;  and  there  is  an  English  case  in  which  the  ma- 
jority of  the  judges  considered,  that  lifting  the  article  half 
way  out  of  the  pocket  is  too  slight  a  severance  from  the  pe^ 
son,  though  it  would  do  in  simple  larceny.'  But,  on  the  other 
hand,  where  a  watch,  which  the  prisoner  had  drawn  out,  was 
immediately  attached  by  the  key  to  the  prosecutor's  button, 
there  was  deemed  to  be  a  severance  from  the  person,  as  well 
as  an  asportation.^ 

§  775.  Larceny  in  the  Dtvelling^House^  Shop^  etc.  Under 
the  common  law  of  England,  larcenies  firom  dwelling-houses, 
shops,  and  the  like,  are  mere  simple  larcenies;  unless  at- 
tended with  a  breaking  of  the  habitation  at  night,  when,  as 


^  Commonwealth  v.  Dimond,  8  Cush.  235.  See,  as  to  the  panisbBieiit, 
Commonwealth  v.  Nolan,  5  Cush.  288. 

'  Reg.  V.  Walls,  2  Car.  &  K.  214. 

'  Bex  i;.  Thompson,  1  Moody,  78.    See  ante,  §  699  and  note. 

*  Reg.  V.  Simpson,  Dears.  421,  18  Jur.  1030,  29  Eng.  L.  &  £q.  530. 
And  see  Reg.  v.  Hamilton,  8  Car.  &  P.  49,  where,  after  a  man  had  gone  to 
bed  with  a  prostitute,  and  had  fallen  asleep,  leaving  his  watch  in  his  bat  on 
the  table,  a  larceny  of  the  watch  by  her  was  held  not  to  be  from  his  penoo. 
See  also  Rex  v.  Thomas,  Car.  Crim.  Law,  Sd  ed.  295.  As  to  Larceny  "  from 
the  possession,"  see  Rex  v.  Robinson,  2  Stark.  485.  And  see  Rex  v.  Ihomas, 
2  East  P.  C.  605,  2  Leach,  4th  ed.  634. 
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already  explained,^  they  are  a  part  of  the  crime  of  burglary.' 
Bat  many  English  statutes  exist,  numbers  of  which  are 
early  enough  in  date  to  be  common  law  in  this  country,^  by 
which  the  benefit  of  clergy  is  taken  away  from  theft  com- 
mitted in  such  places,  under  specified  circumstances.^  Yet, 
as  already  explained,^  such  statutes  have  no  practical  opera- 
tion in  those  States  in  which  the  plea  of  benefit  of  clergy  is 
abolished ;  while  the  judicial  interpretations  of  them  may  be 
important  guides  to  the  meaning  of  like  enactments  in  the 
legislation  of  the  State.  What  is  a  dwelling-house,^  what  a 
shop,7  and  so  on,  the  reader  will  find  stated  in  the  preceding 
volume. 

§  776.  But  the  more  important  matter  is  the  proposition, 
illustrated  in  the  preceding  volume,^  that  these  statutes  apply 
only  to  things  usually  kept  in  the  place  mentioned,,  and 
kept  under  its  protection,  and  to  persons  who  are  within  the 
spirit  of  their  provisions.  If  one,  on  going  to  bed,  puts  his 
clothes  and  money  by  the  bedside,  they  are  under  the  protec- 
tion of  the  dwelling-house,  and  not  of  the  person ;  and,  there- 

»  Ante,  §  98,  97,  769. 

*  2  East  P.  C.  628 ;  4  BL  Com.  289,  240. 

'  In  a  Georgia  case,  the  court  observed :  **  Every  difficulty  might  be  ob- 
viated bj  an  indictment  under  the  Stat  12  Anne,  for  stealing  to  the  value  of 
forty  shillings  in  a  dwelling-house,  computing  the  value  of  the  goods  ac- 
cording to  American  calculation.  That  statute,  as  far  as  it  can  operate,  is 
in  force  in  this  State,  because  it  is  not  in  hostility  with  any  similar  section 
of  the  penal  code,  there  being  no  section  providing  for  the  offence  of 
larceny  from  the  dwelling-house.  The  penal  code  of  Georgia  does  not  abro- 
gate all  the  criminal  law  of  England  in  force  anterior  to  its  passage,  but 
leaves  it  as  it  was,  with  a  restriction  only  as  to  any  punishment  which 
may  be  incompatible  with  the  nature  and  purposes  of  a  penitentiary  sys- 
tem." The  State  v.  Maloney,  R.  M.  Charl.  84,  C^hariton,  J.  And  see  Vol.  I. 
511-15. 

*  For  an  enumeration  of  them,  see  4  BL  Com.  240 ;  2  East  P.  C.  628 
etseq. 

»  Ante,  §  770. 

•  YoL  I.  §  164  et  seq. ;  Rex  v.  Turner,  6  Car.  &  P.  407. 
'  VoLL§179. 

•  VoL  L  §  142. 
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fore,  one  stealing  them  commits  the  offence  of  larceny  in 
the  dwelling-house.^ 

§  777.  Larceny  of  the  Mail  and  of  Post  Letters^  by  Perum 
employed  in  the  Post*  Office^  and  others.  The  act  of  Congress 
of  March  3, 1825,  has  varions  provisions  for  the  protection  of 
the  mail  and  its  contents.  By  §  21,  ^'If  any  person  em- 
ployed in  any  of  the  departments  of  the  post-office  estab- 
lishment, shall  unlawfully  detain,  delay,  or  open  any  letter, 
packet,  bag,  or  mail  of  letters,  with  which  he  shall  be  in- 
trusted, or  which  shall  have  come  to  his  possession,  and 
which  are  intended  to  be  conveyed  by  post;  or  if  any  such 
person  shall  secrete,^  embezzle,  or  destroy  any  letter  or  packet 
intrusted  to  such  person  as  aforesaid,  and  which  shall  not 
contain  any  security  for,  or  assurance  relating  to  money,  as 
hereinafter  described,  every  such  offender,  being  thereof  duly 
convicted,  shall,  for  every  such  offence,  be  fined,  not  exceed- 
ing three  hundred  dollars,  or  imprisoned,  not  exceeding  six 
months,  or  both,  according  tx)  the  circumstances  and  aggrava- 
tions of  the  offence.  And  if  any  person,  employed  as  afore- 
said, shall  secrete,  embezzle,  or  destroy  any  letter,  packet, 
bag,  or  mail  of  letters,  with  which  he  or  she  shall  be  intrusted, 
or  which  shall  have  come  to  his  or  her  possession,  and  aie 
intended  to  be  conveyed  by  post,  containing  any  bank-note, 
or  bank  post  bill,  [the  statute  goes  on  to  enumerate  almost 
every  thing,  including  ^  promissory  note,"  within  which  words 
treasury  notes,  issued  under  the  act  of  1838,  are  held  to  be 
embraced^],  or  any  other  article  of  value,  or  any  writing  rep- 
resenting the  same;   or  if  any  such  pe^on,  employed  as 

^  Rex  V.  Thomas,  Car.  Grim.  Lav,  8d  ed.  295 ;  B^.  v.  HamiltoD,  8  Car. 
&  P.  49 ;  ante,  §  773,  note.  As  to  larceny  firom  a  coach,  see  Shaipe^s  case, 
2  Lewin,  283. 

'  Concerning  die  meaning  of  the  word  secrete,  see  The  State  p.  Williaias, 
80  Maine,  484;  R%.  v.  Wynn,  1  Den.  C.  C.  365,  Temp.  &  M.  82,  2  Ctf.  & 
K.  859,  8  New  Sess.  Cas.  414,  13  Jur.  107 ;  post,  §  7S2. 

'  United  States  v.  Hardyman,  13  Pet  176.  As  ta  reissnable  bank-notes, 
in  England,  see  Hex  v.  Banson,  Russ.  &  Ry.  282,  2  Leach,  4th  ed.  1090. 
Amd«6e  ante,  §695. 
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aforesaid,  shall  steal  or  take  any  of  the  same  out  of  any  let- 
ter, packet,  bag,  or  mail  of  letters,  that  shall  come  to  his  or 
her  possession,  —  such  person  shall,  on  conviction  for  any 
Boch  offence,  be  imprisoned  not  less  than  ten  years,  nor  ex- 
ceeding twenty-one  years."  ^  This  provision,  the  reader  per- 
ceives, extends  to  no  one  not  employed  in  the  post-office 
department  And  McLean,  J.,  has  held,  that  the  letter  or 
packet,  to  be  the  subject  of  the  offence,  need  not  be  taken 
from  the  post-office  building ;  yet  that  some  evidence  must 
be  given  of  the  genuineness  and  value  ^  of  notes  alleged  to 
have  been  stolen  from  it.^  Curtis,  J.,  has  decided,  that  a 
letter  containing  money,  deposited  in  the  mail,  for  the  pnr^ 
pose  of  ascertaining  whether  its  contents  are  stolen  on  a 
particular  route,  and  actually  sent  on  a  post  route,  is  a  letter 
intended  to  be  sent  by  post,  within  the  meaning  of  this  pro- 
vision.^ 

§  778.  Section  22,  after  providing  against  robbery  of  the 
mail,  proceeds :  '^  And,  if  any  person  shall  steal  the  mail,  or 
shall  steal  or  take  from  or  out  of  any  mail,  or  from  or  out 
of  any  post-office,  any  letter  or  packet;  or,  if  any  person 
shall  take  the  mail,  or  any  letter  or  packet  therefrom,  or  from 
any  postoffice,  whether  with  or  without  the  consent  of  the 


*  4  U.  S.  Stats,  at  Large,  107.  There  is  a  kindred  provision  in  the  act  of 
Jtdy  2, 1886,  §  32 ;  namely,  "  That  if  any  postmaster  shall  unlawfully  detain 
in  hiB  office  any  letter,  package,  pamphlet,  or  newspaper,  with  intent  to  pre- 
vent the  arrival  and  delivery  of  the  same  to  the  person  or  persons  to  whom 
such  letter,  package,  pamphlet,  or  newspaper  may  be  addressed  or  directed 
in  the  usual  course  of  the  transportation  of  the  mail  along  the  route ;  or  if 
any  postmaster  shall,  with  intent  as  aforesaid,  give  a  preference  to  any  let- 
ter, package,  pamphlet,  or  newspaper  over  another,  which  may  pass  through 
his  office,  by  forwarding  the  one  and  retaining  the  other,  he  shall,  on  con- 
viction thereof,  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  and 
imprisoned  for  a  term  not  exceeding  six  months,  and  shall,  meMreover,  be 
forever  thereafter  incapable  of  holding  the  office  of  postmaster  in  the 
United  States."    5  U.  &  Stats,  at  Large,  87. 

'  Ante,  §  694.        « 

*  United  States  v.  Nott,  1  McLean,  49%. 

*  United  States  c.  Foye,  1  Curt  C.  C.  364 ;  Vol.  L  §  818 ;  post,  §  780. 
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person  having  castody  thereof,  and  shall'  open,  embezzle,  or 
destroy  any  such  mail,  letter,  or  packet,  the  same  containing 
any  article  of  value,  or  evidence  of  any  debt,  due,  demand, 
right,  or  claim,  or  any  release,  receipt,  acquittance,  or  dis- 
charge, or  any  other  article,  paper,  or  thing  mentioned  and 
described  in  the  twenty-first  section  of  this  act ;  or,  if  any 
person  shall  by  fraud  or  deception,  obtain  from  the  person 
having  custody  thereof,  any  mail,  letter,  or  packet,  containing 
any  article  of  value,  or  evidence  thereof,  or  either  of  the  writ- 
ings referred  to,  or  next  above  mentioned,  such  offender  or 
offenders,  on  conviction  thereof,  shall  be  imprisoned  not  less 
than  two,  nor  exceeding  ten,  years.  And  if  any  person  shall 
take  any  letter  or  packet,  not  containing  any  article  of  value 
or  evidence  thereof,  out  of  a  post-office,  or  shall  open  any 
letter  or  packet  which  shall  have  been  in  a  post-office,  or  in ' 
custody  of  a  mail  carrier,  before  it  shall  have  been  delivered 
to  the  person  to  whom  it  is  directed,  with  a  design  to  ob- 
struct the  correspondence,  to  pry  into  another's  business  or 
secrets ;  or  shall  secrete,  embezzle,  or  destroy  any  such  mail, 
letter,  or  packet,  such  offender,  upon  conviction,  shall  pay  for 
every  such  offence,  a  sum  not  exceeding  five  hundred  dollars, 
and  be  imprisoned  not  exceeding  twelve  months."^  While 
this  section  is  not  directed  particularly  against  persons 
employed  in  the  post-office,  doubtless  such  persons  are 
liable  under  it,  equally  with  those  not  employed.*  These 
post-office  offences  are  punishable  only  in  the  United  States' 
tribunals;  and  are  not,  like  larcenies  at  common  law, felo- 
nies.^ 

§  779.  Under  similar  provisions  in  the  English  enact- 
ments,* haye  been  decided  some  points  a  consideration  of 
which  will  assist  in  the  interpretation  of  our  own.     We  shall 


M  U.  S.  Stats,  at  Large,  109. 

'  Rex  V.  Brown,  Russ.  &  Ry.  82,  note,  2  Rubs.  Crimes,  Grea.  £d.  Sl8; 
Vol.  I.  §  100,  586.  ^ 

'  United  States  v,  Lancaster,  2  McLean,  481. 
*  See  2  Russ.  Crimes,  Grea.  Ed.  205  et  seq. 
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notice  them  in  their  application  to  the  meanings  of  certain 
words;  as  — 

§  780.  ^  Post  Letter!^  These  words  are  not  in  oar  statutes, 
bnt  their  equivalent  is,  in  other  language.  Any  letter,  posted 
in  the  ordinary  way,  whatever  be  its  address  and  object,  is  a 
post  letter ;  as,  for  example,  one  to  a  fictitious  name,  put  into 
the  post-office  to  test  the  honesty  of  a  clerk.^  But  a  letter 
not  deposited  in  the  ordinary  way  does  not  come  within  this 
designation ;  and  accordingly  where,  on  suspicion  being  en- 
tertained of  a  letter-carrier,  an  assistant  inspector  wrote  and 
sealed  a  letter,  inclosing  in  it  a  marked  sovereign,  and  took 
an  opportunity,  while  the  carrier's  back  was  tiirned,  to  place 
it  among  letters  he  was  sorting,  —  this  was  held  not  to  be  a 
'post  letter;  and,  though  the  carrier  stole  it,  with  the  sover- 
eign, the  judges  decided  that  he  could  be  properly  convicted 
only  of  simple  larceny  of  the  money.^ 

§  781.  "  Person  Employed  tinder  the  Post- Office:^  A  letter- 
carrier  is  such  a  person,  even  while  executing,  by  direction  of 
a  postmaster,  a  commission  not  strictly  within  the  ordinary 
Kne  of  his  duty  ;^  and  so  is  any  one,  not  in  the  ordinary  se> 
vice,  while  gratuitously  assisting  a  postmaster,  at  his  request, 
in  assorting  letters.^  But  a  man,  engaged  at  a  receiving 
house  of  the  general  post-office  in  cleaning  boots,  assisting 
in  tying  up  the  letter  bags,  and  the  like,  is  not  a  servant  of 
the  post-office.^ 


^  Beg.  V.  Yoang,  1  Den.  C.  C.  194,  2  Car.  &  K.  466,  overruling  Beg.  v. 
Gardner,  1  Car.  &  K.  628.  s.  p.,  United  States  r.  Foye,  1  Curt  0.  C.  864 ; 
ante,  §  777. 

'  Beg.  V.  Bathbone,  2  Moody,  242, 1  Car.  &  M.  220.  And  see  Beg.  v. 
Uarley,  1  Car.  &  K.  89 ;  Beg.  v.  Sliepherd,  Dears.  606.  See  also  Beg.  v. 
Bickerstaff,  2  Car.  &  K.  761. 

'  Beg.  r.  Bickerstaff,  2  Car.  &  K.  761. 

*  Beg.  V.  Beason,  22  Eng.  L.  &  £q.  602. 

'  Bex  V.  Pearson,  4  Car.  &  P.  572.  A  receiving  house  is  not  a  post-office, 
bat  *'  a  place  for  the  receipt  of  letters."    lb.    As  to  the  letter's  coming 

[513] 


§  782  SPECIFIC  OFFENCES.  [BOOK  YIL 

§  782.  "  Secrete,^^  The  judges  have  held,  that  a  stamper 
at  the  post-oiSce,  who  purloins  a  letter  for  the  mere  purpose 
of  delivering  it  as  a  missorted  letter,  and  so  obtaining  the 
postage  of  it,  cannot  be  convicted  of  secreting  it,  although  it 
contains  money.  The  reason  given  is,  "  that,  as  the  statute 
extends  to  such  letters  only  as  contain  valuable  documents, 
the  security  of  the  documents  was  the  object  contemplated 
by  the  legislature ;  and,  as  the  prisoner  had  no  intention  to 
put  those  documents  in  hazard,  or  to  prevent  the  person  for 
whom  they  were  intended  from  receiving  them,  the  case, 
though  within  the  letter,  was  not  within  the  spirit  of  the  act, 
and  the  conviction  was  therefore  wrong."  ^  In  harmony  with 
this  doctrine,  it  is  also  established,  that,  if  a  carrier  takes  from 
the  post-office  a  letter,  intending  to  deliver  it  to  the  owner, 
and,  at  the  same  time,  to  embezzle  the  postage^  he  does  not 
commit  larceny  of  the  letter.^ 


into  the  prisoner's  hands  "  in  consequence  <^  his  employment,"  see  Bex  v. 
Salisbury,  5  Car.  &  P.  155. 

^  Bex  V.  Sharpe,  1  Moody,  125,  Car.  Crim.  Law,  3d  ed.  147.  See  also 
ante,  §  777,  note^ 

*  Bex  V.  Howatt,  2  East  P.  C.  604, 1  Leach,  4th  ed.  83,  note. 


Lewdness.    See  YoL  L  §  379 ;  ante,  §  13, 14. 
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CHAPTER  XLIII. 

LIBEL  AKD  SLANDER.^ 

Skct.  788.    Introduction. 
784-800.    Natore  and  Definition  of  Libel. 
601-811.    Different  Kinds  of  Libel ;  as  — 
801.    Introduction. 
802-808.    Against  Individaals,  public  and  private. 

809.  Libels  on  the  Dead. 

810.  Libels  on  the  Government. 

811.  Obscene  Libels. 
812, 818.    Verbal  Slander. 

814, 816.    Ckmclnding  Points. 

§  783.  The  subject  of  this  chapter  enters  largely  into  civil 
jorispradence ;  and  we  shall  not,  therefore,  treating  it  only  in 
the  light  of  the  criminal  law,  have  occasion  to  say  all  which 
might  well  be  said  concerning  it^  In  the  elucidations  before 
us  we  shall  consider  the  following  points:  I.  The  Nature 
and  Definition  of  Libel;  IL  The  different  Kinds  of  Libel; 
III.  The  Question  of  Verbal  Slander,  as  respects  the  Public 
Offence ;  IV.  Concluding  Points. 


^  For  matter  under  this  title,  see  VoL  L  §  232,  237,  245,  312,  367,  370, 
379,  400,  436,  513,  523,  540,  556,  560,  564,  577,  714.  See  this  volame,  tit. 
Blasphemt  axd  Pbofakekess,  Exposure  of  Pebson,  Nuisance, 
Public  Shows. 

'  There  having  been  doubts,  whether  the  crime  of  libel  exists  under  the 
common  law  of  this  country,  the  courts  of  Massachusetts  and  New  Hamp- 
shire  have  decided  that  it  does.  Commonwealth  v.  Holmes,  1 7  Mass.  336 ; 
Conunon wealth  v.  Chapman,  13  Met  68;  The  State  r.  Bumham,  9  N.  H. 
34.  And  the  entire  course  of  adjudication,  as  well  as  the  reason  of  the 
thing,  establishes  the  same  conclusion  in  the  other  States. 
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I.  Nature  and  Definition  of  LibeL 

§  784.  The  offence  of  libel  is  founded  on  the  doctriDe  of 
attempt.^  And  a  libel  may  be  defined  in  general  words  to 
be,  any  representation  in  writing,^  or  by  pictures,  effigies,^  or 
the  like,  calculated  to  create  disturbances  of  the  peace,  cor- 
rupt the  public  morals,  or  lead  to  any  act  which,  when  done, 
is  indictable.^  This  definition,  especially  as  respects  the  last 
clause  of  it,^  is  expressed  in  terms  somewhat  broader  than 
those  usually  employed  in  the  books ;  but  it  is  believed  to  be 
sustained  by  the  current  of  decision,  as  well  as  by  the  legal 
reasons  which  apply  to  the  case.  Starkie  says ;  ^'  The  offence 
[of  libel]  may  consist  in  the  tendency  of  the  communication 
to  weaken  or  dissolve  religious  or  moral  restraints,  or  to 
alienate  men's  minds  from  the  established  constitution  of  the 
state,  or  to  engender  hatred  and  contempt  of  the  king  or  his 
government^  or  the  houses  of  parliament,  or  the  administra- 
tion  of  public  justice,  or  in  general  to  produce  some  particn* 
lar  inconvenience  or  mischief,  or  to  excite  individuals  to  the 
commission  of  breaches  of  the  public  peace,  or  other  illegal 
acts."« 

§  785.  In  further  considering  this  matter,  the  following 
points  present  themselves :  First,  The  effect  of  the  libel  as  it 
tends  to  a  breach  of  the  peace;  Secondly,  Its  effect  as  it 
tends  to  the  corruption  of  public  morals ;  Thirdly,  Its  effect 
as  it  tends  to  excite  discontent  toward  the  government; 
Fourthly,  The  same,  as  it  tends  to  create  other  offences. 

^  YoL  I.  §  518.    As  to  attempts  generally,  see  YoL  I.  §  510  et  seq. 

'  Ante,  §  435. 

'  1  Hawk.  P.  C.  Ciirw.£d.p.  542,  §  2,  8;  Case  de  Libellis Famosis, 5  Co. 
125  a. 

^  And  see  Commonwealth  v.  Clap,  4  Mass.  168, 16S,  169 ;  Steele  r.  Soadh 
wick,  9  Johns.  214;  The  State  v.  Farley,  4  McCord,  817;  Case  de  Libd- 
lis  Famous,  5  Co.  125  a. 

*  See  post,  §  789. 

*  2  Stark.  Slander,  130. 
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Let  US  examine  these  points  severally;  and  consider,  Fifthly, 
What  limitations  and  restrictions,  of  the  doctrines  laid  down, 
the  law  has  established. 

§  786.  First  Breaches  of  the  Peace.  The  more  common 
tendency,  to  which  the  books,  therefore,  more  frequently 
allude  than  to  any  other,  is  to  create  breaches  of  the  peace. 
This  is  said  to  be  the  principal  ground  on  which  libels 
against  individuals  are  indictable.^ 

§  787.  Secondly.  Corruption  of  Public  Morals.  This  is 
another  common  ground  of  indictability.  On  it  rests  the 
entire  class  of  what  are  called  obscene  libels;^  and,  in  a  de- 
gree, blasphemy  and  profaneness.^ 

§  788.  Thirdly.  Discontent  toward  the  Chvemment.  Under 
this  head  we  have  all  those  publications  which,  coming  short 
of  actual  treason,  tend  to  create  disaffection  toward  the  form 
of  government  under  which  we  live,  or  toward  its  adminis- 
tration and  its  laws.  These  libels  will  be  further  considered 
in  a  subsequent  section.^ 

§^89.  Fourthly.  Tendency  to  Create  other  Violations  of 
the  Criminal  Law.  In  the  last  volume  we  considered  the 
general  doctrine,  that  any  solicitation  to  commit  a  criminal 
act  is  itself  a  crime.  This  crime  is  described  as  an  attempt.^ 
Now  the  doctrine  appears  to  be,  though  in  truth  it  is  not 
very  clearly  illustrated  by  adjudications,  that  any  publication 
which  tends  to  excite  to  any  crime  whatever,  may  be  treated 
as  a  libel;  being  thus  viewed  as  a  substantive  offence,  in 
distinction  from  a   mere  criminal   attempt.     This  matter 


^  Vol  L  §  436;  2  Stark.  Slander,  211,  212;  Commonwealtli  v.  Clap,  4 
Mass.  163, 168, 169 ;  Case  de  Libellis  Famoeis,  5  Co.  125  a. 

•  VoL  L  §  379. 

'  Ante,  §  68  et  seq. 

•  Poet,  §  810. 

•  Vol.  L  §  525,  526. 
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seems  to  have  been  regarded   in  the  same  way   also  by 
Starkie.^ 

§  790.  Fifthly.  Limitations  and  Restrictions.  In  the  law, 
the  leading  doctrine  concerning  the  limitations  of  proposi- 
tions is,  that  they  are  not  to  be  carried  to  the  violation  of 
rights,  or  the  impairing  of  privileges.  And,  in  the  applica- 
tion of  the  doctrine  under  our  present  head,  we  may  observe, 
that  the  law  of  libel  is  never  to  be  so  administered  as  to 
restrict  the  just  liberty  of  the  press.  If,  therefore,  a  partica- 
lar  publication  comes  apparently  within  the  definition  of  a 
libel,  yet  if  a  suppression  of  it  would  be  a  restraint  upon 
that  open  discussion  of  proper  subjects  which  is  essential  to 
the  liberty  of  the  people,  or  to  any  other  public  or  even  pri- 
vate right,  it  cannot  be  punished  criminally .^  Precisely  what 
are  the  liberties  of  the  press  is  a  matter  not  easily  stated,  and 
perhaps  not  understood  alike  in  all  places  and  by  all  triba- 
nals.  Light  incidentally  will  be  reflected  on  this  point  as  we 
proceed. 

§  791.  Not  only  the  liberty  of  the  press  must  be  preserved, 
but  the  liberty  of  written  discourse,  as  of  oral,  in  all  other 
relations,  where  there  is  a  duty  to  speak,  whether  the  duty 
be  due  to  one's  self  alone  or  to  the  public.^  If  therefore,  in 
good  faith,  one  member  of  an  odd  fellow's  society,^  or  of  a 
church,^  or  of  a  quaker  meeting,^  prefers,  entertains,  or  prose- 
cutes charges  against  another  member,  in  due  course  of  dis- 
cipline ;  or  if  a  member  of  a  school  district  so  writes  a  letter, 
remonstrating  against  the  appointment  of  a  particular  can- 

^  2  Stark.  Slander,  207  et  seq. 

*  This  doctrine  is  rather  reducible  from  the  cases  generallj,  and  the 
reasons  of  the  law,  than  from  any  express  decision.  And  see  Reg.  p.  Mar- 
shall, 2  Jur.  254 ;  Bex  v.  Burdett,  4  B.  &  Aid.  95, 132. 

'  The  State  t;.  Bamham,  9  N.  H.  34;  Bradley  v.  Heath,  12  Kck.  163;  1 
Hawk.  P.  C.  Curw.  Ed.  p.  544,  §  8. 

*  Streety  w.  Wood,  16  Barb.  105. 

•  Remington  v.  Congdon,  2  Pick.  310. 

•  Rex  V.  Hart,  1  W.  Bl.  886. 
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didate  as  a  teacher;^  or  if  any  person  criticizes  a  literary 
prodnctiop  or  work  of  art,  publicly  put  forth;'  or  if  one 
interested,  advertises  for  information  ;^  in  these  cases  and  all 
others  resting  on  the  like  reason,  the  ma^n  making  the  publi- 
cation, without  malice  in  his  heart,  is  not  to  be  holden  for  a 
libel,  even  though  it  contains  matter,  false  in  fact,  of  a  nature 
injurious  to  another  individual.^  Of  course,  if  he  follows  this 
apparent  duty  as  a  cloak  to  conceal  actual  malice,  the  re- 
sult is  otherwise.  Such  publications  as  are  described  in  this 
section,  are  called,  in  the  law,  privileged. 

§  792.  In  respect  to  the  proceedings  of  courts  of  justice 
and  the  like,  Hawkins  observes:  ^^It  hath  been  resolved, 
that  no  false  or  scandalous  matter  contained  in  a  petition 
to  a  committee  of  parliament,  or  in  articles  of  the  peace 
exhibited  to  justices  of  peace,  or  in  any  other  proceeding 
in  a  regular  course  of  justice,  will  make  the  complaint 
amount  to  a  libel ;  for  it  would  be  a  great  discouragement  to 
suitors  to  subject  them  to  public  prosecutions,  in  respect  of 
their  applications  to  a  court  of  justice."^  And  in  like  man- 
ner, according  to  the  general  doctrine,  when  a  case  has  been 
finally  disposed  of,  a  correct  publication  of  the  proceedings  is 
not  libellous.^  But  if  the  report,  however  correct,  is  accom- 
panied with  comments  and  insinuations  tending  to  asperse  a 
man's  character,^  or  with  statements  of  like  things  not  prop- 
erly belonging  to  the  proceedings,^  such  extraneous  matter  is 
indictable  as  libel.     And  it  has  been  laid  down,  that  a  cor- 


^  Bodwell  V.  Osgood,  3  Pick.  879. 

*  1  Stark.  Slander,  805-814;  Thompson  v.  Skackell,  Moody  &  M.  187; 
Green  v.  Chapman,  5  Scott,  840,  4  Bing.  N.  C.  92. 

'  Delany  r.  Jones,  4  Esp.  191. 

•  VoL  L  §  245.  • 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  544,  §  8 ;  1  Stark.  Slander,  289  et  seq. 
«  1  Stark.  Slander,  268 ;  1  Russ.  Crimes,  Grea.  Ed.  225. 

T  Commonwealth  v.  Blanding,  8  Pick.  804 ;  Thomas  v,  Croswell,  7  Johns. 
264,  272.  See  Clark  v.  Binney,  2  Pick.  118;  Rex  v.  Fleet,  1  B.  &  Aid. 
879. 

•  Delegal  v.  Highlej,  5  Scott,  154,  8  Bing.  N.  C.  950,  8  Car.  &  P.  444. 
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rect  account  of  the  transactions  of  a  court  cannot  be  pub- 
lished, where  it  contains  matter  of  a  scandalous,  blasphemorus, 
or  immoral  tendency;^  or  probably,  in  general,  where  are 
strong  reasons  why  the  publication  should  not  be  made. 

§  793.  The  publication  of  ez  parte  proceedings,  and  pre- 
liminary proceeding,  stands  on  somewhat  different  groand. 
"  Where  the  evidence  is  ex  parte^^  says  Starkie,  "  the  party 
charged  has  no  means  of  establishing  a  defence,  and  such 
premature  statements  tend  to  excite  undue  prejudices  against 
the  accused,  and  to  deprive  him  of  the  benefit  of  a  fair  and 
impartial  trial ;  and,  therefore,  in  several  instances,  the  pub- 
lication of  matters  of  criminal  charge,  contained  in  deposi- 
tions before  magistrates,  has  been  held  to  be  indictable."^ 
And  the  reader  need  not  be  reminded,  that  mere  preliminary 
proceedings,  which  are  not  strictly  ex  parte^  stand  on  a  like 
ground  of  reason.  And  after  the  cause  has  gone  to  its  final 
trial,  tiie  judge,  as  we  have  already  seen,^  sometimes  forbids 
by  order  of  court  the  publication  while  the  cause  is  on  trial, 
a  disobedience  to  his  order  being  a  contempt  of  the  court ; 
and,  clearly,  the  publisher  in  such  a  case  could  not  shield 
himself  from  an  indictment  on  the  ground  that  the  libel  was 
no  more  than  a  correct  report  of  the  proceedings.^ 

§  794.  The  publication  of  legislative  doings  Is  protected 
substantially  like  that  of  the  doings  of  judicial  tribunals.^ 
So  also  the  members  of  legislative  assemblies  are  not  to 
be  called  in  question  for  their  official  acts,   or  for  words 


*  Rex  V.  Carlile,  3  B.  &  Aid.  167 ;  1  Stark.  Slander,  264 ;  1  Boas.  Ciimes, 
Grea.  Ed.  226. 

*  1  Stark.  Slandec,  265 ;  Rex  v.  Fisher,  2  Camp.  563 ;  Bex  v.  Fleet,  1 
B.  &  Aid.  379 ;  Bex  v,  Lee,  5  Esp.  123.  And  see  1  Buss. Crimes,  Grea.  Ed. 
227 ;  Stiles  v.  Nokes,  7  East,  493 ;  Carr  v.  Jones,  3  Smith,  491. 

*  Ante,  §  216. 

*  See  also  Bex  v.  Burdett,  1  Ld.  Baym.  148 ;  Bex  v.  Jollifie,  4  T.  R.  235; 
Beg.  V.  Marshall,  2  Jur.  254 ;  Bex  v.  Gilham,  Moody  &  M.  165 ;  Graves  %. 
The  State,  9  Ala.  447. 

*  1  Stark.  Slander,  239  et  seq. 
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spoken  in  debate.^  Bat  if  a  member  causes  a  speech,  which 
contains  l|bellous  matter,  to  be  published,  he  is  not  protected 
in  respect  of  such  publication ;  for  the  act  is  outside  of  his 
legislative  duties.^ 

§  795.  The  truth  or  falsehood  of  any  publication  is  not 
material  as  respects  the  effect  of  it  on  the  public  or  on  indi- 
viduals. And  though  no  man  can  maintain  a  civil  action  for 
words  which  another  has  written  or  spoken  concerning  him, 
where  the  words  are  true,^  yet  their  truth  is,  at  common  laW| 
no  defence  whatever  to  a  criminal  prosecution.*  This  propo- 
sition is  usually  expressed  as  applying  merely  to  libels  on 
individuals;  but,  in  principle  and  probably  in  authority,  it 
applies  also  to  all  other  libels.^  Its  application,  however, 
cannot  strictly  extend  to  any  libels  published  under  a  duty  to 


^  Stark,  at  sup.  1  Kent  Com.  235,  note ;  May  Barh  LaW,  2d  ed.  98, 100 ; 
Coffin  9.  Coffin,  4  Man.  2.    See  Vol.  L  §  361,  362. 

*  1  Kent  Com.  235,  note ;  Rex  v.  Creevey,  1  M.  &  S.  273 ;  Bex  v.  Abing- 
ton,  1  £sp.  226,  Feake,  236.  See  Rex  v,  Williams,  2  Show.  471 ;  Rex  v. 
Wright,  8  T.  R.  293 ;  Coffin  v.  Coffin,  4  Mass.  1. 

■  1  Stark.  Slander,  229  et  seq. 

«  Vol.  I.  §  436 ;  2  Stark.  Slander,  251 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  543, 
§  6 ;  1  Russ.  Crimes,  Grea.  Ed.  222 ;  The  State  v,  Bumham,  9  K.  H.  34 ; 
Commonwealth  t;.  CUp,  4  Mass.  163,  169 ;  Cropp  v.  Tilney,  Holt,  422;  Rex 
V.  Burdett,  4  B.  &  Aid.  95,  3  B.  &  Aid.  717 ;  The  State  v.  Lehre,  3  Brev. 
446,  2  Const  App.  809;  Commonwealth  v.  Blanding,  3  Pick.  304;  Rex  t?. 
Dean  St  Asaph,  3  T.  R.  428,  note ;  Rex  v.  Withers,  3  T.  R.  428 ;  Rex 
V.  Shipley,  4  Doug.  73;  Rex  v.  Draper,  3  Smith,  391;  Rex  v.  Bicker- 
ton,  1  Stra.  498;  Rex  v.  Dennison,  Lofil,  148 ;  Case  de  Libellis  Famosis, 
5  Ca  125  a.  And  see  People  r.  Croswell,  3  Johns.  Cas.  336,  357;  2  Stark. 
Shuider,  252,  note  to  Amer.  Ed.  On  the  same  principle,  it  is  no  defence 
that  the  libel  was  copied  from  another  publication.  1  Russ.  Crimes,  Grea. 
Ed.  223;  Rex  t;.  Holt,  5  T.  R.  436;  Commonwealth  v,  Snelling,  15  Pick. 
337;  Reg.  o.  Drake,  Holt,  425;  Rex  v.  Bear,  2  Salk.  417;  Reg.  v.  Brown, 
11  Mod.  86;  Lamb's  case,  9  Co.  59  6,  Sir  F.  Moore,  813.  Of  course, 
also,  it  is  no  defence  that  the  libel  merely  echoes  a  current  report  or  rumor, 
or  otherwise  repeats  what  some  other  person  has  said.  The  State  r.  White, 
7  lied.  180. 

*  And  see  2  Stark.  Slander,  255. 
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speak  ;^  for,  in  all  such  cases,  the  inquiry  concerning  the 
motive,  as  whether  the  a6t  was  in  good  faith  or  merely  done 
as  a  cloak  for  intended  slander,  is  proper;  and  the  question 
of  the  trutl^  or  falsehood  of  what  is  said  may  be  of  vital 
importance  to  this  issue.^  And,  under  circumstances,  a  de- 
fendant convicted  of  publishing  a  libel  may  rely,  in  miti- 
gation of  punishment,  on  the  fact  of  his  having  believed  the 
publication  true,  even  where,  for  such  purpose,  he  is  not 
allowed  to  show  that  it  is  true  in  fact^  Moreover  the  court 
in  the  exercise  of  its  discretion  will  refuse  to  grant  a  criminal 
information  where  the  libel  probably  contained  only  the 
truth.* 

§  796.  The  policy  of  refusing  to  defendants  the  defence 
that  the  words  are  true,  has  been  much  questioned  both  in 
England  and  the  United  States.  Evidently  there  are  circum- 
stances in  which  a  sort  of  moml  duty  rests  on  a  person  to 
state  facts  derogatory  to  another,  while  yet  the  courts  have 
not  recognized  those  circumstances  as  bringing  the  case 
within  the  rule  which  exempts  privileged  communications,  as 
already  explained.^  On  the  other  hand,  Mr.  Starkie  forcibly 
observes  :  "•  The  admitting  truth  to  be  a  justification  against 
a  criminal  charge,  would  be  attended  with  one  difficulty  and 
mischief  so  great,  as,  without  material  alterations  in  our 
criminal  procedure,  to  be  in  effect  insuperable.  As  any  one 
may  commence  a  prosecution  for  a  libel  on  any  other  party, 
if  a  justification  of  the  truth  were  admissible,  the  character 
of  an  individual  might  be  made  the  subject  of  investigation 


^  See  ante,  §  791. 

*  Commonwealth  v.  Clap,  4  Mass.  163;  Commonwealth  v.  Blandlng,  3 
Pick.  804,  814,  816,  317;  Commonwealth  v.  Morris,  1  Va.  Cas.  176;  The 
State  V.  Buraham,  9  N.  H.  34. 

'  Rex  V,  Halpin,  4  Man.  &  R.  8,  9  B.  &  C.  65 ;  Bex  v.  Burdett,  4  B.  & 
Aid.  314.     And  see  Graves  v.  The  State,  9  Ala.  447. 

*  Rex  17.  Bickerton,  1  Stra.  498 ;  Bex  v.  Draper,  3  Smith,  391.  See  Bex 
17.  Dennison,  Loflft,  148. 

*  Ante,  §  791  et  seq. 
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without  his  authority,  even  without  bis  knowledge,  and  with- 
out his  having  any  opportunity  to  defend  himself;  thus  it 
would  be  in  the  power  of  any  two  malicious  men  most 
effectually  to  injure  and  calumniate  any  other  individual 
nnder  the  pretext  of  a  judicial  inquiry."^  A  sort  of  middle 
course  has  therefore  been  adopted  by  legislation,  in  England 
and  generally  in  this  country,  by  a  statute  providing  in  sub* 
stance  that  the  truth  may  be  given  in  evidence,  to  be  a  de- 
fence only  when  the  fact  further  appears  that  the  publication 
-was  made  with  good  motives  and  v  justifiable  ends.  In 
9ome  States,  the  statute  is  even  more  favorable  to  defend- 
ants. So  strongly,  indeed,  has  this  matter  impressed  itself  on 
the  public  mind,  that  the  provision  is  found  in  the  constitu- 
tions of  some  of  the  States.^ 

# 

§  797.  The  universal  doctrine  of  the  law,  that  there  can  be 
no  crime  without  a  criminal  mind,^  applies  of  necessity  to  the 
case  of  libel.*  But  the  courts  have  held  parties  criminal  by 
reason  of  an  intent  implied  by  law,  in  these  circumstances,  to 
a  degree  not*  witnessed  under  most  other  titles.  In  the  last 
volume,  we  saw  how  one  is  responsible  for  publications  put 
forth  by  his  servant;*  but,  when  a  man  publishes  intention- 
ally himself  matter  of  another  which  is  libellous,  he  is,  ac- 
cording to  the  general  doctrine,  held  to  have  malice  in  law 
against  that  other,  whatever  may  have  been  his  motives  in 


^  2  Stark.  Slander,  253,  254. 

'  In  England  the  provision  is  in  Stat  6  &  7  Vict  c.  96,  §  6 ;  as  to  which 
see  R«g.  V.  Newman,  1  Ellis  &  B.  268,  Dears.  85,  22  Law  J.,  x.  s.,  Q.  B. 
156,  17  Jur.  617,  18  Eng.  L.  &  Eq.  113.  As  to  the  United  States,  see  2 
Stark.  Slander,  2d  Amer.  Ed.  252,  note ;  Barthelemy  v.  People,  2  Hill,  N. 
Y.  248 ;  Commonwealth  v.  Bonner,  9  Met  410 ;  Commonwealth  v,  Snelling, 
15  Pick.  337 ;  The  State  v.  White,  7  Ired.  180 ;  Vol.  I.  §  232. 

•  Vol.  L  §  227. 

*  Commonwealth  v,  Snelling,  15  Pick.  837;  Rex  v.  Reeves,  Peake  Ad. 
Cas.  84 ;  Root  v.  King,  7  Cow.  613 ;  Rex  v.  Harvey,  3  D.  &  R.  464,  2  B.  & 
C.  257. 

»  Vol.  L  §  237. 
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fact^  And  the  principle,  that  one  is  presumed  to  intend  the 
probable  consequences  of  his  act  applies  also  to  all  other 
libels.2 

§  798.  Growing  out  of  the  doctrine  of  intent  is  the  other 
doctrine  mentioned  in  our  previous  volume,  that  the  words  are 
to  be  understood  in  the  sense  meant  by  the  party  accused.' 
Shaw,  C.^J.,  in  a  Massachusetts  case,  stated  this  doctrine  as 
follows :  "  It  is  a  geneial  rule  of  construction,  in  actions  of 
slander,  indictments  ^k  libel,  and  other  analogous  cases, 
where  an  offence  can  be  committed  by  the  utterance  of  lan- 
guage, orally  or  in  writing,  that  the  language  shall  be  con- 
strued  and  understood  in  the  sense  in  which  the  writer  at 
speaker  intended  it.  If  therefore  obscure  and  ambiguous 
language  is  used,  or  language  which  is  figurative  or  ironical, 
courts  and  juries  will  understand  it  according  to  its  trae 
meaning  and  import,  and  the  sense  in  which  it  was  intended, 
to  be  gathered  from  the  context,  and  from  all  the  facts  and 
circumstances  under  which  it  was  used."^ 

§  799.  In  like  manner,  the  form  of  the  libel  is  immaterial; 
for  if  the  language  is  ironical^  or  otherwise  so  framed  as  not 
to  convey  directly  the  idea  meant,  yet  if  it  is  adapted  to 
accomplish  the  evil  purpose,  it  is  sufficient^    Hawkins  adds, 


K»^  Commonwealth  v.  Blanding,  S  Rck.  804 ;  Commonwealth  v.  Bonner,  9 
Met  410;  Commonwealth  v.  Snelling,  15  Pick.  387;  Root  v.  King,  7  Cow. 
618 ;  Reg.  v.  Gathercole,  2  Lewin,  287.  But  see  Rex  v.  Reeyes,  Feake  Ad. 
Ca8.84. 

■  Reg.  V,  Lovett,  9  Car.  &  P.  462 ;  Rex  v.  Harvey,  8  D.  &  R.  464,  2  B.  & 
C.  257  ;  Stockdal^'s  case,  22  Howell  St.  Tr.  237,  800.  See  Taylor  r.  Hie 
State,  4  Ga.  14 ;  Commonwealth  v.  Snelling,  15  Pick.  387. 

•  VoL  I  §  245. 

•  Conunonwealth  r.  Kneeland,  20  Pick.  206,  216. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  543,  §  4 ;  Reg.  v.  Browne,  Holt,  425,  11 
Mod.  86. 

•  See  Rex  v.  Woodfidl,  Lofft,  776 ;  Rex  v.  Slaney,  5  Car.  &  P.  213;  Bex 
V.  Jenour,  7  Mod.  400. 
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^  that  a  defamatory  writing,  expressing  only  one  or  two  let- 
ters of  a  name  in  such  a  manner  that,  from  what  goes  before 
and  follows, after,  it  must  needs  be  understood  to  signify  such 
a  particular  person,  in  the  plain,  obvious,  and  natural  con- 
struction of  the  whole,  and  would  be  perfect  nonsense  if 
strained  to  any  other  meaning,  is  as  properly  a  libel,  as  if  it 
bad  expressed  ^e  whole  name  at  large;  for  it  brings  the 
utmost  contempt  upon  the  law  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions ;  and  it  is  a  ridiculous  ab- 
surdity to  say,  that  a  writing  which  is  understood  by  every 
the  meanest  capacity,  cannot  possibly  be  understood  by  a 
judge  and  jury ."^ 

§  800.  The  reader  remembers  the  proposition  of  the  former 
volume,  that  a  crime  is  committed  only  when  there  is  some 
act  added  to  the  criminal  intent^  This  proposition  indicates 
the  true  doctrine  concerning  libels,  as  indictable  offences: 
there  is  no  necessity  for  any  complete  publication,  but  an 
attempt  to  publish,  wherein  there  is  an  act  and  not  merely 
an  intent,  is  all  which  the  law  requires.'  Perhaps,  in  strict- 
ness, the  attempt  is  not  to  be  deemed  a  substantive  offence, 
but  stands  on  the  ground  of  other  attempts;  yet,  as  this 
offence  is  misdemeanor  and  not  felony,  the  distinction  is 
practically  unimportant.  The  attempt  appears  to  be  suffi- 
cient where  the  party  merely  writes  a  libel,  with  the  criminal 
intent^  And  the  full  criminal  offence  is  committed  by  send- 
ing a  libel  to  a  person,  though  it  reaches  the  ears  of  no  third 
individual.^ 


1  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  548,  §  5. 

'  Ante,  §  812. 

'  Ante,  §  528 ;  Sex  v.  Paine,  5  Mod.  168, 167. 

*  Bex  V.  Bardett,  4  B.  &  Aid.  95,  159;  Bex  v.  Paine,  5  Mod.  168,  167. 
See,  howerer,  Lamb's  case,  9  Co.  5 9. 5,  Sir  F.  Moore,  818. 

*  Phillips  V.  Jansen,  2  Esp.  624 ;  Bex  v.  Pownell,  W.  Eel.  58 ;  The  State 
If.  Aveiy,  7  Conn.  266 ;  Bex  v.  Wegener,  2  Stark.  245.  And  see,  on  the 
matter  of  this  section,  1  EUtwk.  F.  C.  Curw.  Ed.  p.  545,  546. 
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II.  TTie  Different  Kinds  of  Libel 

§  801.  The  nature  of  libel,  as  explained  under  oar  pre- 
vious subdivision,  teaches  us  concerning  the  kinds  of  libeL 
And  we  have  remaining  to  be  stated  only  some  points 
respecting  a  few  forms  which  this  offence  more  commonly 
assumes. 

§  802.  Libels  against  Individuals^  public  and  private.  The 
most  frequent  form  of  libel  is  that  which  tends  to  the  dis- 
turbance of  the  public  peace,  by  attacking  the  character  of 
some  living  person.  This  libel  may  be  defined  to  be,  any 
writing,  picture,  or  other  like  representation,  of  a  nature  to 
blacken  the  reputation  of  the  person,  or  hold  him  up  to  con- 
tempt and  ridicule.^  There  is  no  need  it  should  actually 
effect  this  object;  it  may,  indeed,  be  powerless  ;^  but  it  must 
be  calculated  to  produce  the  result  It  does  not  require  the 
imputation  of  a  crime  ;^  though  such  imputation  is  gener- 


*  1  Hawk.  P.  C.  Carw.  Ed.  p.  542,  §  1 ;  Commonwealth  v.  Clap,  4  Mas. 
163,  168 ;  Dexter  r.  Spear,  4  Mason,  115 ;  The  State  v.  Henderson,  1  Bich. 
179;  Bex  v.  Benficld,  2  Bar.  980;  HUlhouse  v.  Donning,  6  Coim.  199; 
Steele  v.  Southwick,  9  Johns.  214 ;  The  State  v,  Farley,  4  McCord,  317. 
Starkie  says :  "  It  seems  to  be  perfectly  settled,  that  any  malicioos  de&msr 
tion  of  any  person,  expressed  in  print  or  in  writing,  or  by  means  of  {uctnies  or 
signs,  and  tending  to  provoke  him  to  anger  and  acts  of  violence,  or  to  expose 
him  to  public  hatred,  contempt,  or  ridicule,  amoants  to  a  libel  in  the  indicta- 
ble sense  of  the  word.  And  since  the  reason  is,  that  such  pnUicatioos  create 
ill  blood,  and  manifestly  tend  to  a  disturbance  of  the  public  peace,  the  de- 
gree 1^  discredit  is  immaterial  to  the  essence  of  the  libel,  since  the  bw 
cannot  determine  the  degree  of  forbearance  which  the  party  reflected  upon 
will  exert,"  etc.    2  Stark.  Sbmder,  210,  211. 

'  Bex  V.  Woodfall,  Lofi^  776. 

*  The  State  v.  Henderson,  1  Bich.  179;  Clement  v.  Chives,  4  Man.  &  B. 
127,  9  B.  &  C.  172;  Hillhouse  r.  Dunning,  6  Conn.  819;  Steele  v.  Sooyi- 
wick,  9  Johns.  214;  Clark  v.  Binney,  2  Pick.  118;  Bex  v.  Pownell,  W. 
KeL58. 
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ally,  and  perhaps  always,  sufficient.^  And  "  it  seems,"  says 
Starkie,  "  that,  in  general,  where  a  defamatory  libel  reflecting 
on  the  character  of  an  individual  will  support  an  action  for 
damages,  the  publication  of  it  amounts  to  an  indictable 
offence,  inasmuch  as  it  tends  to  provoke  animosity  and  vio- 
lence, and  to  disturb  the  peace  of  society."^  But  the  reader 
should  remember,  that  the  similitude  is  not  complete  between 
libels  indictable  and  actionable. 

§  803.  Some  illustrations  of  written  words  held  not  to  be 
libellous  are  the  following:  "  The  above  druggis"^  in  the  city 
of  Detroit,  refusing  to  contribute  his  mite,  with  his  fellow 
merchants,  for  watering  Jefferson  Avenue,  I  have  concluded 
to  water  said  Avenue,  in  front  of  Pierre  Feller's  store,  for  the 
week  ending  June  27,  1846;"  the  court  observing,  that  the 
party  had  a  right  to  refuse,  and  so  the  statement  of  his 
refusal  had  no  legal  tendency  to  hold  him  up  to  ridicule  or 
contempt^  So  it  is  not  libellous  to  publish  a  positive  con- 
tradiction of  facts  sworn  to  by  a  witness ;  because  this  does 
not  imply  perjury  on  the  part  of  the  witness.*  The  following 
words  come  short  also ;  namely,  — "  Dear  Sir,  As  Mrs.  Rey- 
nal  says  she  has  been  most  cruelly  censured  without  a  cause, 
which  is  absolutely  false,  I  would  advise  her  to  beware,  lest 
facts,  which  are  stubborn  things,  be  brought  to  light,  and  you 
will  then  see  who  you  keep  under  your  roof.  She  need  not 
go  among  her  female  friends  and,  say  she  has  been  cruelly 
censured,  as  from  her  general  character,  which  is  perfectly 
and  universally  known,  we  are  sure  to  hear  all  she  says; 
yours,  &c.,  John  Farley."*  And  terms  of  mere  general  abuse 
are  not  enough.^    Accordingly  the  words,  ^  The  mayor  and 


^  The  State  v.  White,  7  Ired.  180;  HiUhouse  v.  Dunning,  6  Conn.  139 ; 
Walker  t;.  Winn,  S^Mass.  248. 
'  2  Stark.  Slander,  211,  212. 
'  People  V.  Jerome,  1  Mich.  142. 

*  Steele  v.  Southwick,  9  Johns.  214. 

*  The  State  r.  Farley,  4  McCord,  817. 

*  Tappan  v.  Wilson,  7  Ohio,  190. 
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aldermen  of  A.  are  a  pack  of  as  great  villains  as  any  that  rob 
on  the  highway,"  were  held  in  an  old  case  not  to  be  indicta- 
ble ;  the  somewhat  singular  reason  assigned  being, ''  for  what 
is  it  to  the  government  that  the  mayor,  etc^  are  a  pack  of 
rogues  ?  "  ^ 

§  804.  On  the  other  hand,  the  following  are  specimens  of 
adjudged  libels :  A  published  statement,  that  a  person  named 
has  been  guilty  of  gross  misconduct,  in  insulting  two  females 
and  some  g;gntlemen,  in  a  barbarous  manner;'  a  printed  ac- 
count of  a  ludicrous  marriage,  between  an  actress  and  a 
married  man;^  a  statement,  that  a  person  mentioned  voted 
twice  for  of&cers  on  the  same  ballot  at  a  state  election  ;^  one, 
that  the  individual  labors  under  mental  derangement^  So 
of'  the  following  words :  " '  Our  army  swore  terribly  in  Flan- 
ders,' said  uncle  Toby;  and,  if  Toby  were  here  now,  he 
might  say  the  same  of  some  modern  swearers ;  the  man  [a 
witness]  is  no  slouch  at  swearing  to  an  old  story."  For  sup- 
pose these  words  do  not  imply  perjury,  still  they  hold  up  flie 
person  to  contempt  and  ridicule,  as  being  too  thoughtless  or 
too  criminal  to  regard  the  obligations  of  a  witness,  and  un- 
worthy of  credit.®  The  same  was  held  where  a  party  to  a 
public  investigation  into  his  conduct  as  an  ofEcer,  published, 
in  a  report  of  the  investigation,  the  following  comments  on 
the  testimony  of  a  witness :  "  I  am  extremely  loath  to  impute 
to  the  witness,  or  his  partner,  improper  motives  in  regard  to 
the  false  accusations  against  me :  yet  I  cannot  refrain  from 
the  remark,  that,  if  their  motives  have  not  been  unworthy  of 
honest  mop,  their  conduct  in  furnishing  materials  to  feed  the 

^  Rex  V.  Granfield,  12  Mod.  9S.  See  Bex  v.  Baker,  1  Mod.  85;  Bex  v. 
Waite,  1  Wils.  22. 

*  Clement  v.  Chives,  4  Man.  &  B  127,  9  B.  &  C.  172. 

»  Bex  17.  Kinnersley,  1  W.  BL  294.  The  court,  on  granting  the  infonna- 
tion,  observed :  "  It  is  high  time  to  put  a  stop  to  this  intermeddling  in  pri- 
vate &milies.'' 

*  Walker  r.  Winn,  8  Mass.  8. 

*  2  Stark.  Slander,  181 ;  Bex  v.  Harvej,  2  B.  &  0.  257. 
'  Steele  o.  Southwick,  9  Johns.  214. 
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flame  of  calumny  has  been  such  as  to  merit  the  reprobation 
of  every  man  having  a  particle  of  virtue  or  honor.  They 
have  both  much  to  repent  of  for  the  groundless  and  base 
insinuations  they  have  propagated  against  me."^ 

§  805.  Of  libels  addressed  to  the  person  complaining,  the 
following  are  specimens :  '<  You  are  a  scoundrel,  and  de- 
frauded the  king  of  his  duty ;  I  will  prick  you  to  the  heart, 
and  call  you  to  an  account"^  The  same  of  a  letter,  by  a 
man  to  the  v;rife  of  another  man  (in  Connecjdcut,  wj^ere 
adultery  is  felony),  implying,  that  she  had  acted  libidinously 
toward  the  writer,  had  invited  him  to  an  adulterous  inter- 
course with  her,  and  had  sought  opportunities  for  consum- 
mating the  act;  the  object  of  the  letter  being,  to  insult  and 
abuse  her,  debauch  her  affections,  alienate  them  from  her 
husband,  entice  her  into  adultery,  and  bring  her  into  disgrace 
and  contempt.^    These  libels  were  held  to  be  indictable. 

§  806.  The  reader  need  not  be  told,  that  a  libel  on  a  cor- 
poration, or  other  collective  body  of  men,  is  indictable,  the 
same  as  on  an  individual;  if,  indeed,  the  fact  of  numbers 
defamed  does  not  add  to  the  enormity  of  the  act.^  The  libel 
need  not  even  be  against  a  particular  person.^  And  so^ 
according  to  one  case,  it  is  a  crime  to  say  of  a  corporation, 
that,  "  whenever  a  bnrgess  of  it  puts  on  his  cap  and  gown, 
Satan  enters  into  him;"^  but  doubtless  our  courts  would 
now  deem  the  words  of  this  libel  inadequate.  Probably,  for  a 
libel  by  a  corporation  in  its  corporate  capacity,  the  corpora- 
tion cannot  be  holden;  but  the  individual  members  who 
acted  in  it  can.^     Therefore  an  order,  entered,  in  the  books  of 


»  Clark  I?.  Binney,  2  Pick.  118. 

«  Rex  V.  Pownell,  W.  Kel.  68. 

'  The  State  v.  Avery,  7  Conn.  266. 

«  See  Vol.  I.  §  325,  826,  848,  852,  858,  408-4Q&;  ante,  §  121, 184. 

*  2  Stork.  Slander,  218. 

'  Bex  V.  Baker,  1  Mod.  85. 

»  VoL  I.  §  806-810. 
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a  corporation,  stating  that  a  person,  named  in  it,  against 
whom  a  verdict  for  large  damages  in  a  suit  for  malicious 
prosecution  in  carrying  on  an  indictment  for  forgery  bad 
been  rendered  and  confirmed  by  the  court,  was  actuated  by 
good  motives  in  preferring  the  indictment,  was  held  sufficient 
to  subject  the  members  making  the  order  to  an  information 
for  libel.  Said  BuUer,  J.,  ^  Nothing  can  be  of  greater  im* 
portance  to  the  welfare  of  the  public,  than  to  put  a  stop  to 
the  animadversions  and  censures  which  are  so  frequently 
ma(]^  on  courts  of  justice  in  this  country."^ 

§  807.  And  this  leads  to  the  obvious  proposition,  that  libels 
on  official  persons  are  peculiarly  reprehensible.  Therefore  it 
is  indictable  to  publish  of  one  in  his  capacity  of  petit  juror, 
in  a  civil  cause,  that  he  agreed  with  another  juror  to  stake, 
upon  a  game  of  draughts,  the  decision  of  the  amount  of 
damages  to  be  given  to  a  particular  plaintiff.^  So  it  is  held 
libellous  to  say,  "the  grand  jury  that  presented  me  are  per- 
jured rogues ; "  the  co«rt  observing :  "  The  words  are  scan- 
dalous, and  an  offence,  though  the  presentment  were  false; 
for  a  grand  jury  ought  not  to  be  called  'perjured  rogaes,' 
tlyugh  they  had  by  mistake  or  misinformation  made  a  false 
presentment"^  And,  although  it  is  lawfal  "with  decency 
and  candor  to  discuss  the  propriety  of  the  verdict  of  a  jury 
or  the  decisions  of  a  judge,"  —  yet,  if  a  publication  contains 
no  reasoning,  and  is  put  forth  with  the  view  of  bringing  into 
contempt  the  administration  of  justice,  and  not  of  illustrat- 
ing truth,  it  is  libellous.^  A  criminal  information  was  once 
granted  on  the  following  words,  in  a  letter  to  a  mayor:  "I 
am  sure  you  will  not  be  persuaded  from  doing  justice  by  any 
little  arts  of  your  town  clerk,  whose  consummate  malice  and 
wickedness  against  me  and  my  family  ^ill  make  him  do 


»  Rex  V,  Watson,  2  T.  R.  199. 
'  Commonwealth  v.  Wright,  1  Cush.  46. 
'  Rex  V.  Spiller,  2  Show.  207,  210. 

*  Rex  V,  White,  1  Camp.  359,  note.    And  see  Anonjrmons,  Lo£fl,  462 ; 
Reg.  v.  Collins,  9  Car.  &  P.  456 ;  Commonwealth  v*  Snelling,  15  Pick.  321. 
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any  thing,  be  it  ever  so  vile."^  Another,  for  publishing  of  a 
jnstice  of  the  peace  and  alderman,  that  he  was  scandalously 
guilty  of  telling  a  lie ;  **  nothing,"  says  the  report,  "  tending 
more  to  breach  of  the  peace  than  the  wprd  /i>."^  In  an 
electiye  government,  publications  concerning  a  candidate  for 
office,  or  an  incumbent  who  may  be  a  candidate,  appear  to 
be  privileged,  as  before  explained;^  but,  if  they  contain 
known  falsehood,  maliciously  put  forth,  they  are  then  libel- 
lous.* 

§  808.  The  connection  of  government  with  government 
is  so  intimate,  that  libels  on  persons  of  distinction  and  au- 
thority abroad  are  held  to  be  particularly  reprehensible.^ 
But,  for  reasons  which  sufficiently  appear  in  other  parts  of 
these  volumes,^  there  may  be  a  question,  to  what  extent  the 


>  Rex  r.  Waite,  1  Wils.  22.  ^ 

'  Bex  V.  Staples,  Andr.  228. 

'  Ante,  §  791 ;  Commonwealth  v.  Clap,  4  Man.  168, 169. 

*  Root  V.  King,  7  Cow.  613. 

*  1  Ross.  Crimes,  Grea.  Ed.  246.  Starkie  has  collected  several  cases, 
which  he  states  as  follows :  **  In  the  case  of  Rex  v.  D'Eon  [see  Rex  v.  I>'Eon, 
1  W.  Bl.  510,  3  Bur.  1518],  an  information  was  filed  against  the  defendant 
bj  the  attorney-general  for  publishing  a  libel  upon  the  Count  de  Guerchy, 
who  was  at  that  time  residing  in  this  kingdom  in  the  capacity  of  embassador 
from  the  court  of  France.  The  information  charged  the  defendant  with  an 
intention  to  defame  the  character  and  abilities  of  the  Count  de  Guerchy ;  to 
render  him  ridiculous  and  contemptible;  to  arraign  his  conduct  and  be- 
havior in  his  character  of  embassador ;  and  to  cause  it  to  be  believed  that 
he  had,  afler  his  arrival  in  this  kingdom,  been  guilty  of  unjust,  unwarranta- 
ble, and  oppressive  proceedings  towards  the  defendant  and  his  friends ;  and 
to  insinuate,  that  he  was  not  fit  or  qualified  to  execute  the  office  and  func- 
tions of  embassador.  The  defendant  was  convicted.  —  Lord  Greorge  Gor- 
don [see  Lord  George  Gordon's  case,  22  Howell  St.  Tr.  213]  was  found 
guilty  upon  an  information,  for  having  published  some  severe  reflections 
upon  the  Queen  of  France,  in  which  she  was  represented  as  the  leader  of  a 
&ction ;  and  Mr.  Justice  Ashurst  in  passipg  sentence,  observed,  that,  unless 
the  authors  of  such  publications  were  punished,  their  libels  would  be  sup- 
posed to  have  been  made  with  the  connivance  of  the  State.  —  The  defend- 


YoL  L  §  16-22,  612,  613 ;  ante,  §  228,  236-289,  504. 
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State  tribunals  can  take  cognizance  of  this  class  of  libels; 
and  the  United  States'  courts  have  no  common  law  jurisdic- 
tion.^ 

§  809.  Libels  on  the  Dead.  Any  writing  intended  to 
blacken  the  memory  of  one  deceased  is  a  libel  indictable  ;* 
"  for  it  stirs  up  others  of  the  same  family,  blood,  or  society, 


ant,  John  Vint  [see  Vint's  case,  27  Howell  St  Tr.  627],  was  found  giultj 
upon  an  information  charging  him  with  having  published  the  following  libel : 
*  The  Emperor  of  Russia  is  rendering  himself  obnoxious  to  his  subjects,  hf 
yarious  acts  of  tyranny ;  and  ridiculous  in  the  eyes  of  Europe,  by  his  incoo- 
Astency ;  he  has  lately  passed  an  edict  to  prohibit  the  exportation  of  deab 
and  other  naval  stores.  In  consequedbe  of  this  ill-judged  law,  a  hundred 
sail  of  vessels  are  likely  to  return  to  this  country  without  their  freight;' 
with  intent  to  traduce  the  Emperor  of  Russia,  and  interrupt  and  disturb  the 
friendship  subsisting  between  that  country  and  Great  Britain. — Jean  Peltier 
[see  Peltier's  case,  28  Ho#ell  St  Tr.  529]  was  found  guilty  upon  an  infbnnar 
tion,  charging  him  with  having  published  a  malicious  libel,  with  intent  to  iiSfy 
Napoleon  Bonaparte,  the  Chief  Consul  of  the  French  Republic,  and  to  excite 
and  provoke  the  citizens  of  the  said  republic  to  deprive  the  said  Napoleon 
Bonaparte  of  his  consular  dignity,  and  to  kill  and  destroy  him,  and  to  interrnpi 
the  friendship  and  peace  subsisting  between  our  Lord  the  King  and  his  sub- 
jects and  the  said  Napoleon  Bonaparte  and  the  French  republic.  Hie  most 
obnoxious  passages  of  the  libel  were  these :  *  O !  eternal  disgrace  of  France; 
—  Caesar,  on  the  banks  of  the  Rubicon,  has  against  him  in  this  quarrel,  the 
Senate,  Pompey,  and  Cato ;  and  in  the  plains  of  Pharsalia,  if  fortune  is  une- 
qual, if  you  must  yield  to  the  destinies,  Rome  in  this  sad  reverse  at  least 
remains  to  avenge  you  a  poignard  among  the  last  Roman.'  'As  for  me, 
fkr  from  envying  his  (Bonaparte's)  lot,  let  him  name  (I  consent  to  it)  his 
worthy  successor;  carried  on  his  shield,  let  him  be  elected  Emperor. 
Finally  (and  Romulus  recalls  the  thing  to  mind),  I  wish  that  on  the  morrow 
he  may  have  his  apotheosis.  Amen.'  Upon  the  trial.  Lord  Ellenboroog^ 
C.  J.,  referred  to  the  cases  of  Lord  George  Gordon  and  Vint,  and  said,  *  I 
lay  it  down  as  law,  that  any  publication  which  tends  to  disgrace,  revile,  and 
defame  persons  of  considerable  situations  of  power  and  dignity  in  foreign 
countries,  may  be  taken  to  be  and  treated  as  a  libel ;  and  particulariy  where 
it  has  a  tendency  to  interrupt  the  amity  and  peace  between  the  two  coon- 
tries.'"    2  Stark.  Slander,  216-219. 

^  See  United  States  v.  Hudson,  7  Cranch,  82;  post,  §  810. 

'  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  542,  §  1 ;  1  Ron.  Crimes,  Gi^a.  Ed  249; 
Commonwealth  v.  Clap,  4  Maai.  163, 168. 
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to  revenge,  and  to  break  the  peace."  ^  In  one  case  the  w6rds, 
^  On  Saturday  evening,  died  of  the  sraall-pox,  at  his  house  in 
Grosvenor  Square,  Sir  Charles  Gaunter  Nicoll,  Knight  of  the 
roost  honorable  order  of  the  Bath,  and  representative  in  par- 
liament for  the  town  of  Peterborough.  He  was  blessed  with 
an  ample  fortune,  which  be  enjoyed  in  a  manner  that  ren- 
dered him  in  early  years  of  life  a  truly  valuable  husband,  and 
a  friend.  He  could  not  be  called  a  friend  to  his  country ;  for 
he  changed  his  principles  for  a  red  ribband,  and  voted  for 
that  pernicious  project,  the  excise," — were  held  to  be  suffi- 
cient ;  perhaps,  in  part,  because  they  reflected  on  the  govern- 
ment^ But  there  must  be  something  more  alleged  in  the 
indictment, — a  question  of  pleading  possibly, — than  simply, 
that  the  defendant  published  the  libeL  And  an  allegation  of 
libel  on  a  private  person  deceased,  in  which  allegation  there 
was  no  charge  that  the  publication  was  made  to  bring  con- 
tempt on  his  family,  or  stir  up  hatred  against  it,  or  provoke 
his  relatives  to  a  breach  of  the  peaoe,  was  held  not  to  be 
sufficient.  Observed  Lord  Kenyon,  C.  J. :  ^  To  say,  in  gen- 
eral, that  the  conduct  of  a  dead  person  can  at  no  time  be 
canvassed ;  to  hold,  that,  even  after  ages  are  passed,  the  con- 
duct of  bad  men  cannot  be  contrasted  with  good,  would  be 
to  exclude  the  most  useful  part  of  history.  And  therefore  it 
must  be  allowed  that  such  publications  may  be  made  fairly 
and  honestly.  But  let  this  be  done  whenever  it  may,  whether 
soon  or  late  after  the  death  of  the  party,  if  it  be  done  with 
malevolent  purpose,  to  vilify  the  memory  of  the  deceased, 
and  with  a  view  to  injure  his  posterity,  as  in  Rex  v.  Critchley 
[the  case  just  stated],  then  it  comes  within  the  rule ;  then  it 
is  done  with  a  design  to  break  the  peace,  and  then  it  becomes 
illegal."  8 

&  810.   Libels  on  the  Ganemment.    The  crime  of  treason, 
as  known  at  common  law,  is  the  aggravated  form  of  one  gen- 


^  Case  de  libellls  Famosis,  5  Ca  125. 

*  Bex  V.  Critchley,  4  T.  R.  129,  note ;  post,  §  810. 

■  Bex  rt  Topham,  4  T.  B.  126, 129. 
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era!  offence  of  which  libel  on  the  government  stands  at  the 
outer  border.^  This  form  of  Ubel  consists  in  calumny  cast 
on  the  government,  of  a  tendency  to  excite  disaffection 
toward  that  order  and  system  of  governmental  arrangement 
which  the  law  has  established.^  The  object  of  this  branch  of 
our  legal  system  is  not  to  interfere  with  temperate  and  judi- 
cious discussions  of  political  questions,  or  with  discussions 
of  any  measures,  being  conducted  in  a  proper  manner,  with 
a  view  of  promoting  lawful  reform ;  but  to  check  those  up- 
risings of  mind  which  lead  to  unlawful  revolution.*  The 
English  books  have  several  cases  on  this  subject;  ba^  as 
they  may  not  in  all  respects  be  applicable  here,  the  reader  is 
recommended  to  consult  them  judiciously,  while  a  Airther 
statement  of  doctrines  seems  not  necessary  in  these  pages. 
In  this  country,  the  United  States'  tribunals  have  no  jurisdic- 
tion of  libels  against  the  national  government.^ 

§  811.  Obscene  Libels.  The  publication  of  any  writing, 
tending  to  corrupt  the  public  morals,  is  clearly  a  libel  indicta- 
ble. Hawkins  indeed  expresses  a  doubt,  whether  such  a 
writing,  "  full  of  obscene  ribaldry,  without  any  kind  of  reflec- 
tion upon  any  one,"  is  so ;  but,  whatever  question  may  have 
been*  entertained  heretofore,  "  it  is  now,"  in  the  language  of 
Mr.  Starkie,  ^<  fully  established,  that  any  immodest  and 
immoral  publication,  tending  to  corrupt  the  mind,  and  to 
destroy  the  love  of  decency,  morality,  and  good  order,  is  pun- 
ishable in  the  temporal  courts"^  of  England,  and  in  the 
common  law  criminal  tribunals  of  this  country.^    Such  is  an 


^  See  ante,  §  7S8. 

*  1  Gab.  Crim.  Law,  647 ;  2  Stark.  Slander,  160  et  seq. ;  Beg.  v.  Diake, 
11  Mod.  78 ;  Rex  v.  Fain,  Comb.  368. 

*  lb.;  Rex  r.  Woodfall,  LoSt,  776 ;  Rex  r«  Lambert,  2  Camp.  398;  B<^- 
V.  Collins,  9  Car.  &  P.  456. 

*  United  States  r.  Hudson,  7  Cranch,  82 ;  ante,  §  808. 

*  2  Stark.  Slander,  155. 

*  Commonwealth  v.  Holmes,  1 7  Mass.  S86 ;  Commonwealth  v.  Sharpless, 
2  S.  &  R.  91 ;  Bell  v.  The  State,  1  Swan,  Tenn.  42.  See  £x  parte  Sh^ 
teiy,  8  Ark.  484. 
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obscene  book,^  or  print.^  The  law  of  this  subject  appears  to 
stand  on  the  same  ground  as  that  of  the  exposure  of  the  per- 
son  already  treated.^ 


III.  The  Question  of  Verbal  Slander. 

§  812.  The  question,  whether  mere  words  uttered,  but  not 
written,  are  ever  indictable,  seems  not  clear  on  the  authori- 
ties. As  one  of  principle,  it  embarrasses  us  less ;  because, 
since  verbal .  slander  is  actionable,  *there  appears  no  reason, 
why,  in  cases  in  which  .it  operates  to  the  detriment  of  the 
public,  according  to  the  principles  of  public  detriment  un- 
folded in  our  previous  volume,^  it  should  not  be  punished. 

§  813.  We  have  seen,^  that  oral  blasphemy  is  a  crime ; 
also,  an  oral  challenge  to  fight  a  duel;®  and  the  public  utter- 
ance of  obscene  words  has  been  held,  in  Tennessee,  to  be 
Btich.^  There  are  many  cases  which  recognize  the  doctrine, 
that  verbal  slander,  especially  against  magistrates,  corpora- 
tions, and  the  like,  is  indictable.^  For  instance,  the  words, 
merely  spoken,  that  ^  the  last  grand  jury  that  presented  me 
are  perjured  rogues,"  have  been  held  sufficient.^  And  an 
information  has  been  maintained  for  singing,  in  the  streets, 
songs  reflecting  on  the  prosecutor's  children,  with  intent  to 


*  Commonwealth  v.  Holmes,  17  Mass.  886;  Rex  v.  Curl,  2  Stra.  788, 
overruling  Reg.  v.  Read,  11  Mod/ 142. 

**  Commonwealth  v,  Sharpless,  2  S.  &  R.  91 ;  Dagdale  v.  Reg.,  1  Ellis  & 
B.  435,  16  Eng.  L.  &  Eq.  880. 

*  Ante,  §  318  et  seq. 

*  VoLI.  §847et8eq. 

*  Ante,  §  69  et  seq. 

'  Vol.  I.  §  400.    And  see  ante,  §  270. 
'  Bell  V.  The  State,  1  Swan,  Tenn.  42. 

*  Vol.  I.  §  367,  400,  436;  Rex  v.  Baker,  1  Mod.>35;  Reg.  v.  Nun,  10 
Mod.  186, 187;  Rex  t;.  Darby,  8  Mod.  189,  Comb.  65;  Anonymous,  Comb. 
46 ;  Reg.  v.  Taylor,  2  Ld.  Raym.  879.  See  also  2  Stark.  Slander,  194-197, 
208,  220,  221 ;  Ex  parte  Marlborough,  1  New  Sess.  Cas.  195,  18  Law  J., 
N.  S.,  M.  C.  105,  8  Jur.  664. 

»  Rex  17.  Spiller,  2  Show.  207,  210. 

[.635] 


§  815  sPBcmo  OFFBNOBS.  [book  til 

destroy  his  domestic  happiness.^  On  the  other  hand,  theie 
are  eases  which  decide,  that,  under  the  circumstauces,  the 
particular  words  complained  of  could  not  lay  the  foundation 
of  a  criminal  proceeding ;  and  some  of  these  cases  go  far  to 
indicate,  that  no  words  are  alone  indictable  as  mere  slander; 
but  that  they  must  have  other  foundation  on  which  the  crime 
may  rest^  Unquestionably  a  court  would  not  hold  spoken 
words  to  be  indictable  under  all  circumstances  in  which  the 
same  words  written  would  be.  Perhaps  light  on  this  point 
might  be  drawn  from  the  rules  established  respecting  the  civil 
action  of  slander.  But  it  has  been  held,  that  an  indictment 
does  not  lie  for  calling  a  man  a  thief.^ 

IV.  Concldding  Points. 

§  814.  The  offence  of  libel  is  misdemeanor;^  punishable 
in  the  way  pointed  out  in  the  previous  volume.*  And  we 
have  seen,®  that  all  who  participate  in  misdemeanors  are  prin- 
cipal offenders.  Thus  ^<  if  one  repeats,  and  another  writes,  a 
libel,  and  a  third  approves  what  is  writ,  they  are  all  makers 
of  such  libel;  for  all  persons  who  concur,  and  show  their 
assent  or  approbation  to  do  an  unlawful  act,  are  guilty."^ 

§  815.  In  the  previous  volume,  we  considered  sufficiently 
the  county  in  which  this  offence,  like  other  offences,  may  be 

^  Rex  V.  Benfield,  2  Bar.  980. 

'  Rex  17.  Weltje,  2  Camp.  142;  Reg.  v.  Langley,  S  Salk.  190,  2  Ld.  Bajm. 
1029 ;  Reg.  t;.  Rogers,  7  Mod.  28 ;  Rex  v.  Burford,  1  Vent  10,  16 ;  Rex  v, 
Wrightson,  11  Mod.  166;  Rex  v.  Walden,  12  Mod.  414;  £x  parte  Chap- 
man, 4  A.  &  E.  778;  Rex  v.  Focock,  2  Stra.  1157,  7  Mod.  310;  Bex  v. 
Shaftow,  11  Mod.  195 ;  Rex  v,  Leafe,  Andr.  226 ;  Rex  v.  Bear,  2  Salk.  417, 
1  Ld.  Raym.  414,  416. 

'  Rex  V.  Freake,  Comb.  IS. 

«  1  Hawk.  P.  C.  Curw.  Ed.  p.  547,  §  21 ;  Rex  v.  Dangerfield,  S  Mod.  68; 
Case  de  Libellis  Famosis,  5  Co.  125. 

■  Vol.  I.  §  626  et  aeq. 

•  Vol.  I.  §  483-485,  499. 

'  Reg.  V,  Drake,  Holt,  425.  And  see  Rex  v.  Paine,  5  Mod.  168,  167; 
Rex  V.  Bear,  CarUL  407, 408 ;  Rex  v.  Willuuns,  2  Camp.  646. 
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alleged  to  have  been  committed.^  And,  heretofore  in  this 
chapter,  we  have  considered  the  doctrine  of  attempts.^  On 
the  principle  of  attempts,  the  transmission  of  a  sealed  let- 
ter, containing  libellous  matter,^s  indictable.^  Every  sepa- 
rate copy  of  a  libel,  which  a  defendant  publishes,  is  a  several 
publication,  subjecting  him  to  a  distinct  indictmept.^ 


^  Vol.  L  §  556,  560,  564,  577;  Commonwealtli  o.  Blanding,  8  Pick.  804; 
Bex  V.  Burdett,  8  B.  &  Aid.  717, 4  B.  &  Aid.  95 ;  Rex  v.  Jobnaon,  7  East,  65, 
3  Smith,  94 ;  Bex  v.  Watson,  1  Camp.  215 ;  Rex  v.  Williams,  2  Camp.  507. 

'  Ante,  §  800. 

*  Hodges  t7.  The  State,  5  Humph.  112. 

*  Rex  V.  Carllle,  8  B.  &  Aid.  161, 1  Chit  409. 


LICENSE  LAWS.    See  Sale  of  Iotoxigatikg  Liquor. 
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CHAPTER  XLIV. 


lord's  dat.^ 


§  816.  In  our  former  volnme  was  considered  the  general 
doctrine  concerning  the  observance  of  the  Lord's  day.*  We 
need  only  add  a  few  points  on  the  construction  and  force  of 
the  statutes. 

§  817.   A  question  has  been  made,  whether  enactments 
against   Sabbath-breaking  are  repugnant  to  constitutional 
provisions,  found  in  the  States  generally,  which  secure  to 
citizens  the  freedom  of  worship,  and  the  rights  of  conscience. 
In  Pennsylvania,  the  following  words  are  in  the  State  con- 
stitution :  ^'  All  men  have  a  natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dictates  of  their  own 
conscience ;  no  man  can,  of  right,  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  to  maintain  any 
ministry,  against  bin  consent     No  human  authority  can,  in 
any  case  whatever,  control  or  interfere  with  the  rights  of 
conscience ;  and  no  preference  shall  be  given  by  law  to  any 
religious  establishment  or  modes  of  worship."    And  this  pro- 
vision is  held  not  to  prevent  the  enforcement  of  laws  against 
Sabbath-breaking.^     A  like  doctrine  is  established  in  Arkan- 
sas.^    The  institution  of  the  Sabbath,  as  a  day  of  rest  from 
worldly  labor,  dear  as  it  is  to  him  who  reveres  its  Divine 
origin,  has  to  the  statesman  a  significance  of  a  difikrent 


^  For  matter  under  thiB  title,  see  Vol  L  §  145, 149,  378. 
■  Vol.  I.  §  S78. 

•  Specht  V.  Commonwealth,  8  Barr,  812. 

*  Shover  v.  The  State,  5  Eng.  259. 
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kind.  It  is  the  corner-stone  of  public  morality  and  happi- 
ness, viewed  merely  as  a  matter  of  civil  regulation. 

§  818.  Works  of  Necessity  and  'Charity,  The  statutes  gen- 
erally on  this  subject  except  out  of  their  inhibition  works  of 
necessity  and  charity.  The  decisions  have  not  hitherto  de- 
fined, very  clearly,  what  works  come  within  this  exception.  ^ 
A  Massachusetts  case  decides,  that  the  driver  of  a  coach, 
carrying  the  United  States'  mail  in  pursuance  of  a  contract 
with  the  postmaster-general,  does  not  violate  this  statute; 
though  a  passenger  who  rides  in  the  coach,  does.  The  court 
seemed  to  think,  that  the  constitution  of  the  United  States 
would  protect  such  a  driver,  even  if  the  State  provision  were 
distinctly  against  him.  But  the  judge  added,  that  ^  travel- 
ling,  when  from  necessity,  is  not  prohibited  by  that  section. 
By  necessity,  cannot  be  understood  physical  necessity ;  f or  a  ' 
case  in  which  any  man  is  physically  obliged  to  travel  can 
hardly  be  imagined.  But  a  moral  fitness  or  propriety  of 
travelling,  under  the  circumstances  of  any  particular  case, 
may  be  deemed  necessity  within  this  section ;  and,  d  fortiori^ 
when  the  travelling  is  necessary  to  execute  a  lawful  contract, 
it  cannot  be  considered  as  unnecessary  travelling  against  the 

prohibition  of  the  statute But  let  it  be  remembered, 

that  our  opinion  does  not  protect  travellers  in  the  stage-coach, 
or  the  carrier  of  the  mail  in  driving  about  any  town  to  dis- 
charge or  to  receive  passengers ;  and  much  less  in  blowing 
his  horn,  to  the  disturbance  of  serious  people,  either  at  pub- 
lic worship,  or  in  their  own  houses.  The  carrier  may  proceed 
with  the  mail  on  the  Lord's  day  to  the  post-office ;  he  may 
go  to  any  public-house  to  refresh  himself  and  his  horses; 
and  he  may  take  the  mail  from  the  post-office,  and  proceed 
on  his  route.  Any  other  liberties  on  the  Lord's  day  our 
opinion  does  not  warrant."^  And  if  a  person,  in  good  faith, 
without  fault  or  carelessness,^  lets  on  the  Sabbath  a  carriage 

>  Commonwealth  v.  Knox,  6  Mass.  76,  opinion  by  Parsons,  C.  J.    And 
see  United  States  v.  Hart,  Pet  C.  C.  390 ;  Flagg  v.  Millbury,  4  Cush.  243. 
«  VoL  I.  §  230-237,  242  et  seq. 
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under  the  belief  that  it  is  to  be  used  for  a  work  of  necessity 
or  charity,  while  in  fact  it  is  not  so  used,  he  commits  not  the 
offence.^ 

§  819.  Common  Labor.  The  Ohio  court  has  decided,  that 
the  inhibition  of  "common  labor"  on  the  Lord's  day  includes 
"  trading,  bartering,  selling,  or  buying  any  goods,  wares,  or 
merchandise."^  And,  in  Pennsylvania,  the  driving  of  an 
omnibus,  as  a  public  conveyance,  is  held  to  be  a  worldly 
employment,  not  lawful  on  this  day.^ 

§  820.  Further  Points.  There  are  decisions  concerning  the 
civil  effect  of  entering  into  contracts,  and  the  like,  on  the 
Lord's  day;^  but  a  consideration  of  them  is  not  within 
the  purpose  of  this  volume.  So,  also,  there  are  decisions 
concerning  judicial  and  other  similar  proceedings  on  the 
Sabbath;^  which,  however,  must  be  deferred  for  considera* 


^  Myers  v.  The  State,  1  Conn.  502.  Hawkins  observes :  "  It  is  aid  to 
have  been  agreed  by  the  court,  that  an  indictment  will  lie  on  this  statote 
[Stat  29  Car.  2,  c.  7]  against  a  baker  for  baking  loaves  of  bread  or  rolb  on 
the  Lord's  day  in  the  usual  way  of  his  trade,  because  that  is  not  a  work  of 
necessity ;  but  that  it  will  not  lie  for  baking  puddings,  pies,  or  meat  for  din- 
ners ;  for  the  Sabbath  is  more  likely  to  be  generally  observed  hy  a  baker 
staying  at  home  to  bake  the  dinners  of  a  number  of  fiimilies,  than  by  hk 
going  to  church,  and  those  families  or  their  servants  staying  at  home  to  dress 
dinners  for  themselves ;  and  this  sort  of  exercise  of  a  trade  not  only  &Ii8 
within  the  exception  of  *  works  of  necessity  and  charity,'  but  b  also  within 
the  proviso,  as  being  for  this  puipose  a  cook's  shop ;  it  being  as  reasonable 
that  a  baker  should  bake  for  the  poor,  as  that  a  cook  should  roast  or  boil  for 
them."    1  Hawk.  P.  C.  Curw.  Ed.  p.  860,  §  8. 

*  Cincinnati  v.  Rice,  15  Ohio,  225.  See  Bloom  v.  Bichards,  2  Ohio  State, 
387 ;  Sellers  v.  Dugan,  18  Ohio,  489. 

'  Johnston  v.  Commonwealth,  10  Harris,  Pa.  102. 

*  See  Bloom  o.  Richards,  2  Ohio  State,  887 ;  Hooper  v.  Edwards,  25  Ala. 
528 ;  Stackpole  v.  Symonds,  8  Fost  N.  H.  229 ;  Smith  v.  Wilcox,  19  Barb. 
581 ;  Hilton  v.  Houghton,  85  Maine,  148 ;  Richardson  v.  Kimball,  28  Mame, 
468 ;  Sellers  v.  Dugan,  18  Ohio,  489. 

*  Nabors  v.  The  State,  6  Ak.  200 ;  Bland  v,  Whitfield,  1  Jones,  N.  C. 
122 ;  Cory  v.  Silcox,  5  Ind.  870,  878 ;  The  State  v.  Schnierle,  5  RicL  299; 
Chapman  v.  The  State,  5  Blackf.  Ill ;  Keith  v.  Tutde,  28  Maine,  826. 
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tion  in  other  connections.  Some  other  points,  relating  to 
this  matter,  remain ;  bat  they  are  mostly  not  of  the  general 
interest  required  to  justify  a  particular  examination  of  them.^ 
These  statutes  extend  to  persons  who  conscientiously  keep, 
as  their  Sabbath,  another  day  of  the  week.*  They  require 
no  particnlar  criminal  intent,  other  than  the  intent  simply  to 
do  the  thing  they  forbid.* 


*  See  Commonwealtli  v.  Newton,  8  Pick.  2S4 ;  The  Stale  v.  Meyer,  1 
Speers,  305;  The  State  v,  Helgen,  1  Speers,  810;  Hall  v.  The  State,  3 
Kelly,  18 ;  The  State  v.  Williams,  4  Ired.  400 ;  The  State  v.  Brooksbank, 
6  Ired.  73. 

'  Specht  V.  Commonwealth,  8  Barr,  312.  And  see  Stansbury  v.  Marks,  2 
DalL  213. 

*  Shover  v.  The  State,  5.£ng.  269 ;  Brittin  v.  The  State,  5  Eng.  299. 
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CHAPTER  XLV. 


LOTTERIES.^ 


§  821.  Under  the  title  of  gaming,  were  discussed  principlefl 
which  have  some  application  to  our  present  title.  The  legis- 
latures of  various  States  have  enacted  stringent  provisions, 
intended  to  suppress  the  species  of  gaming  we  are  now  con- 
templating. But  these  provisions  are  so  diverse,  that  we 
shall  be  unable  profitably  to  do  much  more  than  make  refer- 
ence to  the  adjudications. 

§  822.  The  word  lottery  may  be  defined  to  be,  a  game 
whereby  a  person  paying  money  becomes  entitled  to  money, 
or  other  thing  of  value,  on  certain  contingencies,  determined 
by  lot  cast  in  a  particular  way  by  the  managers  of  the  game. 
This  definition  has  not  been  laid  down  in  words  by  the 
tribunals;  but  it  seems  to  be  in  accordance  both  with  the 
common  understanding  of  the  community,  and  with  the  ad- 
judications.^ It  has  'been  considered  unnecessary  to  a  lottery, 
that  there  should  be  any  blanks;^  but  there  must  be  some 
property  disposed  of  by  lot*  The  American  Art  Union  is 
held  to  be  a  lottery.** 


^  For  matter  nnder  this  title,  see  Vol.  I.  §  123,  125, 127.  See  ^  tqI- 
nme,  tit.  Gaming,  Gamino-House. 

'  Almshouse  v.  Art  Union,  8  Seld.  228 ;  People  v.  Art  Union,  8  SeldL  240, 
13  Barb.  577;  People  v.  Payne,  8  Denio,  88;  The  State' r.  Pinchback,  2 
Const,  y,  8.,  128;  Wooden  v.  Shotwell,  8  Zab.  465;  Conmionwealth  r. 
Chiibb,  5  Rand.  715.    See  Commonwealth  v.  Garland,  5  Rand.  652. 

*  Wooden  v,  Shotwell,  8  Zab.  465. 

*  People  V.  Payne,  8  Denio,  88. 

*  Almshouse  %\  Art  Union,  and  other  cases,  supra. 

[642] 


CHAP.  XLV.]  LOTTERIES.  §  824 

§  823.  The  question  of  the  constitutionality  of  these  re- 
strictive laws  has  been  agitated  in  various  forms,  yet  not  so 
as  to  develop  many  general  principles.^  An  act  passed  in 
Virginia,  Feb.  25, 1834,  regulating  and  substantially  abolish- 
ing lotteries,  was  held  to  be  constitutional.^  In  Missouri  are 
decisions  for  and  against  the  power  to  prohibit  lotteries, 
under  the  circumstances  therein  mentioned.^  In  South  Caro- 
lina, an  enactment  provided,  <'  That  a  tax  of  ten  thousand 
dollars  be,  and  the  same  is,  hereby  imposed  upon  every  per- 
son or  persons,  who  shall  after  the  passing  of  this  act  open  or 
keep  open  any  office  for  the  sale  of  any  lottery  tickets,  or 
who  shall  sell  within  this  State  any  lottery  tickets,  in  any 
other  lotteries  than  those  which  are  authorized  by  the  laws  of 
this  State.  And  it  shall  be  the  duty  of  the  tax  collectors  in 
the  district  where  such  lottery  offices  are  opened,  in  default 
of  the  person  or  persons  keeping  such  offices  to  return  the 
same  and  pay  the  tax  imposed  by  this  law,  to  issue  execution 
as  in  other  cases  of  defaulters."  But  the  courts  held,  that 
this  tax  could  not  constitutionally  be  collected,  until  the  lia- 
bility of  the  party  wa?  determined  by  the  verdict  of  a  jury.* 
The  Massachusetts  statute,^  authorizing  magistrates  to  issue 
warrants  for  the  seizure  of  lottery  tickets,  or  materials  for  a 
lottery,  unlawfully  had  in  possession,  is  constitutional.^ 

§  824.  There  are  statutes  against  advertising  lotteries,^  and 
agailist  having  for  sale  or  selling  lottery  tickets,^  and  the  like  ;^ 

^  See  ante,  §  514. 

'  Fhalen  v.  Commonwealth,  1  Bob.  Va.  718. 

'  The  State  v.  Sterling,  8  Misso.  697 ;  The  State  r.  Hawthorn,  9  Misso.  385. 

*  The  State  v.  Allen,  2  MoCord,  55. 
»  R.  S.  c  142. 

*  Commonwealth  v.  Dana,  2  Met  829. 

'  VoL  I.  §  125;  Commonwealth  v.  Clapp,  5  Pick.  41 ;  Commonwealth  v. 
Hooper,  5  Pick.  42 ;  People  v,  Charles,  3  Denio,  212,  610. 

*  YoL  I.  §  123 ;  The  State  o.  Scribner,  2  Gill  &  J.  246 ;  Commonwealth 
V.  Chabb,  5  Band.  715;  Commonwealth  v.  Dana,  2  Met  329;  People  v. 
Payne,  3  Denio,  88 ;  Phalen  t;.  Commonwealth,  1  Bob.  Va.  713 ;  People  v. 
Warner,  4  Barb.  314 ;  People  r.  Sturdevant,  23  Wend.  418. 

*  Freleigh  r.  The  State,  S^MIbbo.  606 ;  Commonwealth  v.  Chubb,  5  Band. 
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but  a  mere  reference  to  the  adjudications  under  them  will 
answer  instead  of  an  extended  statement. 


715;  The  State  v.  Pinchback,  2  Const,  K.  s.,  12S;  The  State  v.  Mace,  b 
Md.  337;  Commonwealth  v.  Lottery  Tickets,  5  Cosh.  S69;  Morton  v. 
Fletcher,  2  A.  K.  Idarshall,  137. 


MAGISTRATE.    See  Malfeasance  m  Office. 

MAJM.    See  Mayhem.  * 

MAINTENANCE.    See  Chahpertt  and  Maxntenancb. 
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CHAPTEE  XLVI. 


MALFEASANCE  IN  OFFICE.^ 


§  825.  In  the  previous  volume,^  we  considered  the  general 
doctrine  of  the  duty  of  officers  to  discharge  well  their  official 
duties,  and  the  circumstances  under  which  they  are  indicta- 
ble for  a  neglect  or  refusal.  In  this  chapter,  we  shall  add  a 
few  points. 

§  826.  Justices  of  the  Peace^  and  the  like.  We  have  seen,' 
that,  according  to  the  better  doctrine,  justices  of  the  peace 
and  other  inferior  magistrates  may  be  holden  criminally  for 
malfeasance,  even  in  respect  of  their  judicial  conduct  Most 
of  the  cases  in  the  English  books  concern  the  granting  of  crim- 
inal informations,  where  a  discretion  is  reposed  in  the  judge. 
In  all  of  these  cases,  the  court  requires  evidence  of  something 
more  than  mere  mistake  in  duty,  it  requires  corruption;^  and 
corruption  there  clearly  must  be  also  to  sustain  an  indictment.^ 


1  For  matter  under  this  title,  see  YoL  L  §  281,  284,  286,  240,  850,  860- 
363,  500.    See  this  volume,  tU.  Bribery,  Prison  Breach,  etc. 

*  Vol.  I.  §  as  in  the  last  note. 

*  VoL  L  §  362. 

*  Bex  V.  Halford,  7  Mod.  193;  Bex  v.  Hann,  3  Bur.  1716;  Bex  v. 
Jackson,  1  T.  B.  653 ;  Beg.  v.  Badger,  7  Jur.  216,  12  Law  J.,  n.  b.,  M.  C. 
66 ;  Anonjrmous,  16  Jur.  995,  14  £ng.  L.  &  £q.  151 ;  Bex  v.  Gotten,  W. 
Kel.  125;  Bex  v.  Baylis,  3  Bur.  1818;  Bex  v.  Justices  of  Bye,  Say.  25; 
Bex  V.  Justices  of  Seaford,  1  W.  BL  482 ;  Bex  v.  Williamson,  3  B.  &  Aid. 
582;  Bex  v.  Jackson,  Lofil,  147 ;  Bex  v.  Justices  of  Lancashire,  1  D.  &  B. 
485 ;  Bex  r.  Cozens,  2  Doug.  426 ;  In  re  Fentiman,  4  Nev.  &  M.  126,  2  A. 
&  £.  127;  Bex  v.  Davie,  2  Doug.  588;  Bex  v.  Corbett,  Say.  267;  Beg.  v. 
Badger,  6  Jur.  994 ;  Bex  v.  Friar,  1  Chit  702. 

'  YoL  L  §  362 ;  The  State  v.  Porter,  2  Const  Bep.  694 ;  Commonwealth  v. 
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Some  circumstances,  in  which  informations  have  been  grant- 
ed, and  indictments  sustained,  will  now  be  mentioned. 

§  827.  Grounds  of  Criminal  Information  and  Indictment 
against  Justices  of  the  Peace,  Informations  have  been  granted, 
for  convicting  defendants  without  summons;^  for  refusing  an 
alehouse  license,  from  motives  of  resentment;*  for  sending  a 
man  to  the  house  of  correction  without  cause  ;•  for  declining 
to  administer  an  oath,  as  the  statute  required  the  justice  to 
do;^  for  discharging  a  prisoner  on  insufficient  bail;^  for  bailing 
a  felon ;®  for  otherwise  admitting  to  bail  where  the  magistrate 
had  no  authority  ;7  for  refusing  bail,  or  particular  persons  as 
such;^  for  adding  to  an  order,  requiring  the  concurrence  of 
two  justices,  the  name  of  a  second  one;*  for  making  a  false 
return  to  a  mandamus  ;^^  for  sitting  as  magistrate  in  a  case 
in  which  he  was  personally  interested  ;^^  and  for  some  other 
improper  acts  and  omissions.^  Indictments  have  been  main- 
tained, for  issuing  a  warrant  where  there  was  no  complaint, 


Bodes,  6  B.  Monr.  171 ;  Lining  v,  Bentham,  2  Bay,  1 ;  The  State  v.  John- 
son, 2  Ba7,  385  \  The  State  i\  Gardner,  2  Misso.  23 ;  Jones  r.  People,  2 
Scam.  477.  See  The  State  v.  Leigh,  3  Dev.  &  Bat.  127 ;  The  Stote  v,  Jnfr 
tices  of  Lenoir,  4  Hawks,  194. 

1  Rex  V.  Allington,  2  Stra.  678.  See  Rex  ».  Gotten,  W.  Eel  125;  IHw 
State  V.  Odell,  8  Blackf.  396. 

•  Rex  r.  Hann,  3  Bur.  1716;  Rex  ».  Williams,  3  Bur.  1317.  Sec  Bex 
V.  Athay,  2  Bur.  653 ;  People  r.  Norton,  7  Barb.  477 

•  Rex  r.  Okey,  8  Mod.  45. 

•  Smith  9.  Langham,  Skin.  60,  61. 

•  Rex  r.  Lediard,  Saj.  242 ;  Respublica  ».  Barns,  1  Yeatea,  370.  See 
Rex  V.  Tracy,  6  Mod.  179. 

•  Rex  p.  Clarke,  2  Stra- 1216. 
»  Rex  r.  Brooke,  2  T.  R  190. 

•  Reg.  V.  Badger,  6  Jur.  994.    See  Rex  r.  Jones,  1  Wils.  7 

•  Rex  r.  Howard,  7  Mod.  307. 

•  Anonymous,  Loflft,  185. 
"  Rex  r.  Davis,  Loffl,  62. 

»  Rex  r.  Fielding,  ^  Bur.  719;  Rex  v.  Fhelps,  «  Keny.  570;  Bex  ». 
Wykes,  Andr.  238 ;  Anonymous,  Loflft,  44.  See  also  Rex  r.  Stnkdy,  1« 
Mod.  493. 
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and  proceeding  under  the  same  ]^  for  discharging  an  offender 
without  sufficient  sureties  ;^  for  not  attempting  to  suppress  a 
riot.' 

§  OSS.  Sheriffs  and  their  Deputies^  Constables^  Coroners^  and 
the  like.  The  criminal  liability  of  these  officers  for  malfeas- 
ance and  non-feasance  in  office  is  clear,  beyond  question.^ 
Thus  in  an  old  case  an  indictment  was  held  to  lie  against  a 
constable  for  refusing  to  pursue  a  hue  and  cry  against  a 
burglar;  "because  it  is  the  constable's  duty,  upon  notice 
given  to  him,  presently  to  pursue."^  And  any  like  officer  is 
thus  amenable  for  not  taking  to  prison  one  committed  on  a 
magistrate's  warrant^  So  also  is  the  keeper  of  a  jail,  for 
refusing  to  receive  a  prisoner  J  And  the  official  person  may 
be  punished  criminally  for  the  non-return  of  a  precept;^  but, 
if  his  term  of  office  expires  before  the  return  day,  the  conse- 
quence is  otherwise.^  Yet,  if  the  guilt  were  incurred  while 
be  was  an  officer,  the  indictment  may  be  found  afterward.^^ 
Whether  a  sheriff  is  responsible  as  a  criminal  for  the  wrong 
doing  of  his  deputy,  we  considered  in  the  previous  vol- 
ume.^^ 


^  Wallace  v.  Commonwealth,  2  Va.  Cas.  ISO. 

*  People  t7.  Coon,  15  Wend.  277. 

'  Respnbllca  v,  Montgomery,  1  Yeates,  419 ;  Reg.  v.  Neale,  9  Car.  &  P. 
431.  See  also  The  State  v.  Leigh,  3  Dev.  &  Bat  127 ;  The  State  v.  Jus- 
tices of  Lenoir,  4  Hawks,  194. 

*  Vol.  I.  §  860 ;  Rex  v,  Harrison,  1  East  P.  C.  382 ;  Reg.  v.  Wyat,  1  Salk. 
380,  2  L<L  Raym.  1189,  Post  127;  The  State  v.  Berkshire,  2  Cart.  Ind. 
207. 

*  Crouther's  case,  Cro.  £liz.  654. 

*  Reg.  V.  Johnson,  11  Mod.  62.  In  this  case,  it  was  held  not  to  excuse 
the  officer  that  he  kept  safely  the  prisoner  in  the  officer's  own  house,  and 
had  him  before  the  magistrate  for  examination  at  the  time  required.  See 
also  Rex  v.  Mills,  2  Show.  181 ;  £x  parte  Taws,  2  Wash.  C.  C.  853. 

'  Rex  «•-  Cope,  7  Car.  &  P.  720. 

*  Reg.  t;.  Wyat,  1  Salk.  380,  2  Ld.  Raym.  1189,  Post  127. 

*  The  State  ».  Woodside,  7  Ired.  296. 
»  The  State  v.  Sellers,  7  Rich.  868. 
"  Vol.  L  §  286. 
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§  829.  Further  Points.  There  are  some  other  points;  but 
they  are  not  of  general  application.  For  instance,  the  duty 
conferred  on  overseers  of  the  poor  in  North  Carolina^  to 
make  by-laws,  rules,  and  regulations  for  the  comfort  of  the 
poor,  is  a  discretionary  one ;  and  so  an  omission  to  dischaige 
it,  especially  if  there  is  no  corrupt  intent,  is  not  indictable.' 
In  South  Carolina,  a  jailer  comes  within  the  provisions  of 
the  act,  of  1829,  "  for  .the  punishment  of  official  misconduct 
of  district  officers;"  and  furnishing  prisoners  under  his 
charge  with  spirituous  liquors,  in  large  quantities,  is  such 
"official  misconduct,"  subjecting  him  to  criminal  liability.' 
In  Pennsylvania,  an  inspector  of  beef  is  thus  liable  for  refusing 
to  perform  his  duty.^  It  has  been  held,  in  New  Hampshire, 
that  the  selectmen  of  a  town  are  not  indictable  for  neglect- 
ing to  remove  a  school-house  to  a  new  site,  designated  by 
the  report  of  a  committee,  if  such  site  is  not  the  property  of 
the  school  district,  and  no  steps  have  been  taken  to  have  it 
laid  out  as  a  school  lot ;  for  they  could  not  make  the  removal 
without  committing  a  civil  trespass.^ 


»  R,  S.  c.  87,  §  13. 

>  The  StAte  v.  Williams,  12  Ired.  172. 

'  The  State  r.  Sellers,  7  Bich.  868. 

*  Commonwealth  t;.  Genther,  17  S.  &  R.  185. 

*  The  State  v.  Bailey,  1  Fost  N.  H.  185.  For  further  eases  illnstniting 
the  general  doctrine  of  this  chapter,  see  Rex  v.  Hemmings,  3  Salk.  187; 
Rex  V.  Commings,  5  Mod.  179;  Rex  r.  Everett,  2  Man.  &  R.  85, 8B.& 
C.  114;  Rex  v.  Barrat,  2  Doug.  465;  Rex  v.  Friar,  1  Chit  702;  Mann  v. 
Owen,  4  Man.  &  R.  449,  9  B.  &  C.  595 ;  Rex  v.  Osborne,  Comjns,  240. 
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CHAPTER  XLVII. 
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MALICIOUS  MISCHIEF.^ 

SscT.         880.  Introduction. 

881-884.  The  Property. 

886,836.  TheActoflfiMhIef. 

887.  The  Intent. 

888.  English  Statntee  as  Common  Law  in  this  oonntzy. 

889.  Concluding  Points. 

§  830.  Malicious  mischief  bears  a  close  analogy  to  larceny. 
In  the  previous  volume,  we  followed  the  definition  of  it  given 
by  the  North  Carolina  court,  that  it  is  "  the  wilful  destruction 
of  some  article  of  personal  property,  from  actual  ill-will  or 
resentment  towards  its  owner."  *  Let  us  consider  a  few  points 
not  touched,  or  only  incidentally,  in  that  volume.  They  con- 
cern, I.  The  Property;  11.  The  Act  of  Mischief;  III.  The 
Intent;  IV.  The  Question  of  English  statutes  as  Common 
Law  in  this  Country ;  V.  Concluding  Points. 

L  The  Property. 

§  831.  At  Common  Law,  In  the  former  volume,  some  inti- 
mation was  made,  that  this  offence  is  analogous  to  larceny 
to  the  extent  of  exempting  real  estate  from  being  the  subject 
of  it,  and  on  this  idea  rests  the  definition  we  have  adopted.' 
Bat  a  consideration  of  the  authorities  may,  after  aU,  lead  us 
to  doubt  whether  the  analogy  can  be  carried  so  far.     Thus 


^  For  matter  under  this  title,  see  Vol.  I.  §  263,  420,  421,  427,  439,  586. 

«  VoL  I.  §  421. 

•  VoL  L  §  421,  427. 
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Lord  Coke  says,  on  authority,  that  the  defacing  of  tombs, 
sepulchres,  or  monuments  for  the  dead,  ^<is  punishable  by  the 
common  law;"^  while,  still,  they  are  real  estate.  And  the 
doctrine  has  been  distinctly  recognized,  that  tearing  up  and 
carrying  away  copper  fixed  to  the  freehold  is  a  common-law 
misdemeanor;^  and  so,  also,  is  the  stealing  of  a  record  which 
concerns  the  realty.^  The  same  has  been  held  of  the  tearing 
of  an  account  stated  and  settled  between  the  parties, — a 
point,  however,  which  has  been  doubted.^  These  are  all 
English  cases,  of  an  early  date.  But,  in  thiq  country,  the 
decisions  concerning  the  indictability  itself  of  malicious  mis- 
chief are  not  uniform  ;^  and  so  are  they  not,  on  the  point 
now  under  consideration.  The  New  York  court  has  main- 
tained,  that  all  kinds  of  property,  real  and  personal,  may  be 
the  subject  of  this  offence.^  On  the  other  hand,  in  Maine 
the  doctrine  is,  that  an  indictment  at  common  law  will  not 
lie  for  cutting  and  girdling  fruit-trees  ;7  and,  in  North  Caro- 
lina, that  it  cannot  be  maintained  for  ^'  unlawfully,  wickedly, 
and  maliciously"  cutting  and  destroying  a  quantity  of  stand- 
ing Indian  corn.®  So  the  New  Jersey  court  has  refused  to' 
uphold  a  prosecution  for  taking  up  and  removing  a  corner- 
stone in  the  boundary  line  between  two  estates,  with  intent 
to  injure  the  owner  of  one  of  them.®  But  an  indictment  is 
held  to  lie  for  maliciously,  wickedly,  and  wilfully  killing  a 


*  8  Inst  202. 

'  Rex  V.  Joyner,  J.  Kel.  29. 

■  Rex  V.  Westbeer,  2  Stra.  1183, 1  Leach,  4th  ed.  18. 

^  Reg.  t;.  Crisp,  6  Mod.  1 75  and  note. 

•  Vol.  I.  §  421. 

*  Loomis  V,  Edgerton,  19  Wend.  419. 
'  Brown's  case,  8  GreenL  177. 

'  The  State  r.  Hehnes,  5  Ired.  864.  And  see  The  State  o.  Robinsra,  8 
Dey.  &  Bat.  180. 

•  The  State  r.  Burroughs,  2  Halst  426.  The  court  say :  "  The  offence 
charged  is  exclusively  a  private  injury,  and  in  no  way  concerns  the  pnbHc 
further  than  any  other  private  wrong.  The  cases  cited  from  Burrow  [Rex 
».  Wheatly,  2  Bur.  1127;  Rex  i?.  Storr,  8  Bur.  1698;  Rex  v.  Atkins,  8 
Bur.  1706]  are  strongly  in  point"  See  also  Commonwealth  r.  Powell,  8 
Leigh,  719. 
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COW,  the  property  of  another;^  also,  a  dog;^  also,  a  horse ;^ 
also,  for  poisoning  cattle  ;^  also,  charging  that  the  defendant 
*<  onlawfally,  wickedly,  maliciously,  and  mischievously  did 
set  fire  to,  burn,  and  consume  one  hundred  barrels  of  tar," 
etc^ 

« 

§  832.  Under  Statutes*  Under  statutes,  English  and  Ameri- 
can, a  wide  range  has  been  given  tp.  this  offence.  And  thus 
almost  every  species  of  property,  real  and  personal,  has  been 
made  the  subject  of  it  For  example,  the  words  ''  cattle,"  ® 
"beast,"" "  stack," ^  "threshing  machine,"^  "  public  property," ^^ 
"  trees,"  ^  and  a  great  variety  of  other  words,  have  been  em- 
ployed. 


*  People  V.  Smith,  6  Cow.  258. 

'  The  State  v,  Latham,  IS  Ired.  83.  The  same  under  a  statate  which 
has  the  words  '*  any  property."    The  State  v.  Sunmer,  2  Cart  Ind.  377. 

*  The  State  r.  Council,  1  Overt.  305 ;  Respublica  v.  Teischer,  1  Dall.  335. 
in  the  last-mentioned  case,  the  court  observed :  **  The  poisoning  of  chickens ; 
cheating  with  false  dice ;  fraudulently  tearing  a  promissory  note,  and  many 

other  offences  of  a  similar  description ; brealdng  windows  by  throw- 

11^  stones  at  them,  though  a  sufficient  number  of  persons  were  not  engaged 
to  render  it  a  riot ;  and  the  embezzlement  of  public  moneys,  have,  likewise, 
in  this  State,"  been  held  to  be  indictable.  See  also  The  State  v.  Landreth, 
2  Car.  Law.  Repos.  446. 

*  Commonwealth  v.  Leach,  1  Mass.  59. 

*  The  State  v.  Simpson,  2  Hawks,  460. 

*  2  East  P.  C.  1074 ;  Reg.  v.  Tivey,  1  Car.  k  K.  704,  1  Den.  C.  C.  68 ; 
Bex  V.  Austen,  Buss.  &  Ry.  490 ;  The  State  o.  Abbott,  20  Vt  537 ;  Rex  v. 
Haywood,  2  East  P.  C.  1076,  Russ.  &  Ry.  16 ;  Rex  v.  Chappie,  Russ.  &  Ry. 
77.    See  Frierson  v.  Hewitt,  2  Hill,  S.  C.  499. 

'  Tkylor  V.  The  State,  6  Humph.  285. 

'  R^c  V.  Salmon,  Russ.  &  Ry.  26 ;  Commonwealth  v.  Erskine,  8  Grat  624 ; 
Commonwealth  v.  Macomber,  3  Mass.  254. 

*  Rex  v.  Mackerel,  4  Car.  &  P.  448 ;  Rex  v,  Fidler,  4  Car.  &  P.  449 ; 
Sex  V.  West,  2  Deac.  Crim.  Law,  1687 ;  Rex  v.  Chubb,  2  Deac.  CriuL  Law, 
1687 ;  Rex  v.  Barlett,  2  Deac.  Crun.  Law,  1687 ;  Rex  v.  Hutchins,  2  Deac. 
Cnm.  Law,  1686. 

^  Read  v.  The  State,  1  Smith,  Lid.  869. 

^  The  State  v.  Town  Council,  1  Rice,  158;  Reg.  v.  Whiteman,  Dears^ 
358,  23  Law  J.,  N.  s.,  M.  C.  120, 18  Jur.  484,  25  Eng.  L.  k  Eq.  590. 
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§  833.  In  Virginia  it  is  enacted,  that  "  Any  person  who 
shall  knowingly  and  wilfully,  without  lawful  authority,  cut 
down  any  tree  growing  on  the  land  of  another,  or  destroy  or 
injure  any  such  tree,  or  any  building,  fence,  or  other  impro?e- 
ment,  or  the  soil  or  growing  crop  on  the  land  of  another, — 
or  shall  knowingly  and  wilfully,  without  lawful  authority, 
but  not  feloniously,  take  and  carry  away,  or  destroy  or  injure, 
any  tree  already  cut,  oic  any  other  timber  or  property,  real 
or  personal,  belonging  to  another,"  etc^  shall  be  indictable. 
And  the  court  has  held,  that  the  words  <'  other  timber  or  prep- 
erty "  are  not  limited  in  construction  to  property  of  the  kind 
before  mentioned;^  but  they  cover  domestic  animals,  like 
hogs.^  Under  the  statute  of  Maine,  it  is  held  to  be  unim- 
portant, whether  the  property  came  by  right  or  by  wrong  to 
the  hand  of  the  person  injured.^ 

§  834.  Injuries  to  Persons.  There  are  various  statates 
affording  protection  to  the  person  of  individuals.  Perhaps 
they  are  not  properly  to  be  considered  under  our  present  title; 
yet  a  mention  of  them  will  not  be  amiss.  The  most  import 
tant  of  these  statutes  are  against  malicious  shooting,^  and 
malicious  stabbing,^  cutting,^  and  wounding.^  And  there  are 
enactments  against  injuries  to  slaves,  intended  to  protect  this 
class  of  property.^  The  reader  will  find  some  points  of  inte^ 
est  in  the  cases  cited.^ 


*  Vd.  L  §  149. 
■  Commonwealth  v.  Percavil,  4  Leigh,  686. 

*  The  State  v.  Pike,  83  Maine,  361.  And  see  The  State  v,  Dayia,  2  Ired. 
153. 

*  VoL  I.  §  199 ;  1  East  P.  C.  412;  Reg.  v.  I^wia,  9  Car.  &  P.  523;  B^- 
V.  St  George,  9  Car.  &  P.  488 ;  Henry  v.  The  State,  18  Ohio,  32;  Rex  v. 
Beynolds,  Russ.  &  Ry.  465 ;  Rex  v.  Voke,  Rnss.  &  Ry.  681 ;  Reg.  r.  Mmphy, 
1  Crawf.  &  Dix  C.  C.  20 ;  Trimble  v.  CommonweaUJi,  2  Va.  Cas.  143. 

*  Vol.  I.  §  198.  I 

*  VoL  I.  §  198 ;  Rex  v.  Fra«er,  1  Moody,  419 ;  Rex  v.  Hunt,  1  Moody,  33.  1 
'  Vol.  L  §  192 ;  Reg.  v.  Walker,  Dean.  858,  25  £ng.  L.  3t  Eq.  589. 

*  The  State  v.  Coleman,  5  Port  82 ;  The  State  v.  Nicholas,  2  Strob.  2T8. 

*  See  also  post,  §  845. 
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IL  The  Act  of  Mischief . 

§  835.  We  have  no  minute  directions  concerning  the  act 
necessary  to^ constitute  malicious  mischief.  It  must  be  some 
damage  to  the  property,  of  a  nature  serious,  and  worthy  of  the 
law's  notice.  Mr.  East  says :  An  indictment  at  common  law 
which  charged,  that  the  prisoner,  ^  on  the  23d  of  May,  etc., 
with  force  and  arms,  at,  etc.,  one  black  gelding  of  the  value 
of  30/.,  of  the  goods  and  chattels  of  William  Collyer,  then 
and  there  being,  then  and  there  unlawfully  did  maim,  to  the 
great  damage  of  Collyer,  and  against  the  peace/'  etc.,  was 
held  by  the  judges  to  be  insufficient;  '^for,  if  the  case  were 
not  within  the  black  act,  the  fact  in  itself  was  only  a  tres- 
pass :  for  the  words  in  et  armis  did  not  imply  force  sufficient 
to  support  an  indictment"^  A  wife  cannot  commit  this 
offisnce  on  her  husband's  property.^ 

§  836.  Under  Stat9tte8.  There  are  some  points  concerning 
the  act  necessary  under  statutes ;  but  these  points  need  little 
mention,  other  than  a  reference  to  the  decisions.  In  Eng- 
land, we  have  the  act  of  demolishing  or  beginning  to  demol- 
ish a  house,^  setting  fire  to  various  property,^  damaging  it,^ 
wonnding,^  and  the  like.  In  this  country,  it  has'  been  held, 
that  to  cut  the  hair  from  the  tail  of  a  horse,  or  to  out  off  his 
mane,  is  to  "disfigure"  the  horse.^  A  statute  to  protect  the* 
owners  of  cattle,  in  respect  of  the  marks  put  upon  them,  is 
violated  in  the  "altering"  of  a*  brand,  where  a  new  brand  is 


1  Banger's  case,  2  East  F.  C.  1074. 

'  Anonymous,  6  Mod.  88. 

'  Vol.  L  §  129,  249;  Reg.  v.  HoweH,  9  Car.  &  P.  4S7;  Reg.  v.  Harris, 
Car.  &  M.  661 ;  Rex  i?.  Batt,  6  Car.  &  P.  829 ;  Rex  v.  Thomas,  4  Car.  &  P. 
237;  Bex  v.  Price,  5  Car.  &  P.  510;  Reg.  v.  Adams,  Car.  kM,  299;  Reg. 
V.  Simpson,  Car.  &  M.  669. 

*  VoL  L  §  189 ;  Bex  v.  Salmon,  Rass.  &  Ry.  26. 
»  Vol.  I.  §  191,  note. 

•  YoL  L  §  181, 192. 

'  Boyd  V.  The  State,  2  Humph.  89. 
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impressed  upon  a  cow  already  branded.^  In  South  Carolina 
a  statute  against ''  knowingly  and  wilfully  packing  or  putting 
into  any  bag,  bale,  or  bales  of  cotton,  any  stone,  wood,  trash* 
cotton,  cotton  seed,  or  any  matter  or  thing  whatsoever,  or 
causing  the  same  to  be  done,  to  the  purpose  or  intent  of  * 
cheating  or  defrauding  any  person  or  persons  whomsoever,'' 
embraces  the  putting  in  of  an  undue  quantity  of  water.^ 

III.  The  Intent. 

§  837.  The  meaning  of  the  word  "  malice"  was  stated  in 
the  previous  volume.^  Now,  the  mind,  in  a  case  of  mali- 
cious mischief,  must  act  from  malice  ;^  and,  according  to  tbe 
general  doctrine,  the  malice  must  be  against  the  owner  of 
the  property,  and  not  against  another,  or  the  property  itself; 
it  not  b^ng,  for  instance,  suiScient  where  a  man  kills  an 
animal  out  of  an  ill  mind  toward  it^  In  a  North  Carolina 
case,  for  stabbing  a  mare  belonging  to  another,  the  jury 
found  specially,  that  the  *'  defendant  took  the  mare  from  hie 
corn-field,  where  she  was  damaging  his  growing  corn,  to  a 
secret  part  of  the  county,  where  he  inflicted  the  wound,  with 
a  view  to  prevent  a  repetition  of  the  injury."  And  the  court 
held,  that  this  finding  would  not  sustain  a  conviction.  Said 
the  judge :  ^'  We  do  not  think  the  facts  found  in  this  case 
bring  the  offence  within  the  common  law  notion  of  malicioos 
mischief.  That  seems  to  be  confined  to  those  cases,  where 
the  act  is  done  in  a  spirit  of  wanton  malignity,  without 


•  Linney  v.  The  State,  6  Texas,  1. 

'  The  State  v.  Hoknan,  8  McCord,  306. 

•  Vol.  L  §  261,  268. 

«  1  East  P.  C.  412;  The  State  v,  Conncil,  1  Overt  805;  CoounonireildK 
v.  Walden,  8  Cush.  558 ;  The  State  v,  Doig,  2  Rich.  179. 

•  Vol.I.§489;  2  East  P.  G.  1072;  Rex  r.  Austen,  Ross.  &Bj.  490;  He 
State  r.  Robinson,  8  Dey.  8c  Bat  180 ;  The  State  v.  Pierce,  7  Ala.  728 ;  He 
State  V.  Jackson,  12  Ired.  829 ;  Rex  v.  Pearce,  1  Leaoh,  4th  ed.  527,  2  East 
P.  C.  1072;  Rex  o.  Kean,  2  East  P.  C.  1078, 1  Leach,  4th  ed.  527,  note; 
Rex  V.  Shepherd,  1  Leach,  4th  ed.  589,  2  East  P.  C.  1073 ;  The  State  r. 
Wilcox,  8  Yerg.  278. 
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provocation  or  excuse,  and  under  tsircnmstances  which  be- 
speak a  mind  prompt  and  disposed  to  the  commission  of  mis- 
chief. It  is  essential,  says  Blackstone,  to  the  commission  of 
this  offence,  that  it  mnst  be  done  out  of  a  spirit  of  wanton 
cruelty,  or  black  and  diabolical  revenge.^  There  may  be 
doubt  whether  all  other  tribunals  would  take  exactly  the  same 
view  of  a  like  case.^  In  England,  under  the  present  statute  of 
7  &  8  Greo.  4,  c.  30,  §  16,  and  1  Vict  c.  9,  §  2,  the  former  of 
which  provides,  ^  that,  if  any  person  shall  unlawfully  and  ma- 
liciously kill,  maim,  or  wound  any  cattle,  every  such  offender 
shall  be  guilty  of  felony,"  and  the  latter  of  which  changes  the 
punishment,  there  is  held  to  be  no  necessity  of  malice  shown 
against  the  owner  of  the  cattle.  But  this  change  of  the  rule 
iH  because  §  25  of  Stat  7  &  8  Geo.  4,  enacts,  ^  that  every  pun- 
ishment and  forfeiture  by  this  act  imposed  on  any  person  ma- 
liciously committing  any  offence shall  equally  apply 

and  be  enforced,  whether  the  offence  shall  be  committed  from 
malice  conceived  against  the  owner  of  the  property  in  respect 
of  which  it  shall  be  committed,  or  otherwise."^  Plainly,  if  the 
act  is  done  under  a  claim  of  right,  the  offence  is  not  perpe- 
trated;^ the  same  principle  applying  here  as  in  larceny.^ 

IV.  EngtisK  Statutes  as  Common  Law  in  this  Country. 

§  838.  There  are  on  this  subject  many  English  statutes, 
some  of  which  are  of  an  early  date ;  but  no  one  of  them 
can,  on  very  clear  principles,  confidently  be  said  to  be  com- 
mon law  in  this  country.®    In  a  South  Carolina  case  the 


^  The  State  v.  Landreth,  2  Car.  Law  Repos.  446,  opinion  by  Taylor,  C.  J. 

'  There  is,  however,  a  series  of  cases  stated  2  East  P.  C.  1072  et  seq., 
which  appear  to  go  fully  aa  far  as  this  North  Carolina  decision. 

'  Reg.  V,  Tivey,  1  Car.  &  K.  704,  1  Den.  C.  C.  68 ;  2  Ruas.  Crimes,  Grea. 
Ed.  544 ;  1  Gab.  Crim.  Law,  685.  See  also  Rex  v.  Sahnon,  Rass.  &  Ry.  26 ; 
Rex  r.  Uunt,  1  Moody,  93 ;  Commonwealth  v.  Walden,  3  Cush.  558. 

«  2  Russ.  Crimes,  Grea.  Ed.  545 ;  Goforth  v.  The  State,  8  Humph.  37. 

•  Ante,  §  762. 

*  Mr.  East  has  made  a  full  collection  of  them,  as  see  2  East  P.  C.  1036 
et  seq. 
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court  observed :  "  The  statutes  23  Hen.  8,  c.  1 ;  25  Hen.  8, 
c.  3 ;  and  4  &  5  Phil.  &  M.,  c.  4,  are  all  in  force  here ;  that  of 
1  Edw.  6,  c.  12,  never  was  ....  We  have  of  force  the  statnte 
37  Hen.  8,  c.  6,  against  burning  of  frames,  and  the  statnte  22 
&  23  Car.  2,  c.  7,  against  the  burning  of  any  stack,  house, 
building,  or  kiln,  maliciously  in  the  night  time ;  but  not  Stat 
Geo.  1,  c.  22,  commonly  called  the  black  act"  ^  This  result, 
however,  comes  from  express  legislation.^  The  black  act  of 
Geo.  I.  has  been  expressly  held  not  to  be  common  law  in 
Georgia.^ 

V.  Concluding'  Points, 

§  839.  This  offence,  at  common  law,  is  misdemeanor  and 
not  felony.^  In  the  United  States,  under  statutes,  it  is  some- 
times felony,  and  sometimes  misdemeanor,^-* a  point  oa 
which  the  practitioner  is  referred  to  the  local  law,  as  found 
in  the  statutes  of  his  own  State. 


^  The  State  v.  Sutcliffe,  4  Strob.  372,  897. 

■  See  Vol.  L  §  15. 

»  The  State  v.  Campbell,  T.  U.  P.  Charl.  166. 

*  Ante,  §  881 ;  Black  r.  The  State,  2  Md.  376. 

*  Black  V.  The  State,  2  Md  876 ;  Commonwealth  v.  Macomber,  3  Mmi. 
254 ;  Britton  v.  Coounonwealth,  1  Cush.  302 ;  Trimble  v.  Commonwealth, 
2  Va.  Cas.  143. 


MALICIOUS  WOUNDING.    See  VoL  I.  §  192 ;  ante,  §  834 ;  Mathsx. 
MALPRACTICE.    See  VoL  L  §  413 ;  Contempt  ;  Homicide. 
MANSLAUGHTER.    See  Homicide. 
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CHAPTER  XLVIIL 

MAKRIAGE  LAWS.^ 

§  840.  Therb  are  statutes  in  the  several  States  intended 
to  protect  the  institution  of  marriage,  by  inflicting  penalties 
on  the  parties,  and  on  magistrates,  who  violate  their  prohibi- 
tions. But  these  enactments  are  so  diverse,  and,  at  the  same 
time,  are  so  far  considered  in  the  treatise  of  Marriage  and 
Divorce  written  by  the  author  of  this  work,  that  a  particular 
consideration  of  them,  beyond  what  was  incidentally  given 
in  the  previous  volume,  seems  not  important. . 

§  841.  A  few  points  will  be  seen  in  the  cases  cited  to  this 
section.^ 


1  For  matter  under  this  title,  see  Vol.  I.  §  135, 151,  286,  385,  412,  557. 
See  this  Tolume,  tit.  Abduction,  Adultery  etc.,  Conspiracy  at  §  198, 
FoLTOAMY,  Seduction.  For  a  full  discussion  of  the  question  of  marriage, 
lee  Bishop  Mar.  &  Div.  §  29-267. 

'  The  State  v.  Bray,  13  Ired.  289 ;  The  State  v.  Loftin,  2  Dev.  &  Bat  31 ; 
The  State  v.  Mc Whinney,  5  Blackf.  364 ;  Smyth  v.  The  State,  8  £ng.  696  ; 
Bailey  v.  The  State,  34  Maine,  77 ;  Reg.  v.  James,  Temp.  &  M.  300, 14  Jur. 
940,  19  Law  J.,  N.  8.,  M.  C.  179,  1  £ng.  L.  &  £q.  552,  2  Den.  C.  C.  1. 

47'  [557] 
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CHAPTER  XLIX. 

MAYHEM  AND   STATUTORY  MAIMS.^ 

§  842.  The  common  law  offence  of  mayhem  is  defined,  in 
the  language  of  Hawkins,  to  be  "  such  a  hurt  of  any  part  of 
a  man's  body  whereby  He  is  rendered  less  able,  in  fighting, 
either  to  defend  himself  or  to  annoy  his  adversary.''*  Says 
Mr.  East:  "If  the  injury  be  such  as  disfigures  him  only, 
without  diminishing  his  corporal  abilities,  it  does  not  fall 
within  the  crime  of  mayhem.  Upon  this  distinction,  the 
cutting  off,  disabling,  or  weakening  a  man's  hand  or  finger, 
or  striking  out  an  eye^  or  foreto9th,  or  castrating  him,  or,  as 
Lord  Coke  adds,  breaking  his  skull,  are  said  to  be  maims; 
but  the  cutting  off  his  ear  or  nose  are  not  such  at  common 
law."* 

§  843.  There  are  on  this  subject  some  old  English  stat- 
utes, a  part  of  which  might  seem,  on  principle,  to  belong  to 
our  common  law,  as  being  applicable  to  our  circumstances 
and  condition  at  the  time  this  country  was  settled.*  Yet 
they  are  not  deemed  either  by  Kilty ^  or  the  Pennsylvania 
judges 7  to  have  been  received  by  us.     These  statutes  are 


^  For  matter  under  this  fitle,  see  Vol.  I.  §  192, 194,  841,  342,  388, 622. 
See  this  Tolume,  tit.  Assault,  Battery,  Homicide. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  107,  §  1.    And  see  Vol.  L  §  194, 342;  1 
East  P.  C.  393;  Reg.  o.  Hagan,  S  Car.  &  P.  167,  171. 
Chick  V.  The  Sute,  7  Humph.  161. 
1  East  P.  C.  393. 
Vol.  L§  11-15. 

Kilty  Report  of  Statutes,  53,  77,  95. 
Report  of  Judges,  3  Binn.  595  et  seq. 
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stated  by  Mr.  East  as  follows :  "  By  Stat  5  Hen.  4,  c.  5,  to 
remedy  a  mischief  which  then  prevailed  of  beating,  wound- 
iog,  imprisoning,  or  maiming  persons,  and  after  pnrposely 
*  cutting  their  tongues  or  putting  out  their  eyes'  to  prevent 
them  from  giving  evidence  against  the  perpetrators,  it  is  en- 
acted, that '  in  such  case  the  offenders  that  so  cut  tongues  or 
pat  out  the  eyes  of  any,  and  that  duly  proved  and  found  that 
such  deed  was  done  of  malice  prepensed,  shall  incur  the  pain 
of  felony.'  That  is,  as  Lord  Coke  explains  it,  if  the  act  be 
done  voluntarily  and  of  set  purpose,  however  sudden  the 
occasion.^ — By  Stat.  37  Hen.  8,  c.  6,  ijf  any  person  'mali- 
ciously, willingly,  or  unlawfully  cut  or  cause  to  be  cut  off  the 
ear  or  ears  of  any  subject,  otherwise  than  by  authority  of 
law,  chance-medley,  sudden  affray,  or  adventure,  he  shall 
not  only  forfeit  treble  damages  to  the  party  grieved,  to  be 
recovered  by  action  of  trespass,  but  shall  forfeit  101,  to  the 
king  for  every  such  offence  in  the  name  of  a  fine.'"^  We 
may  observe,  that  statutory  provisions,  like  this  latter  one, 
imposing  a  mere  forfeiture  to  the  party  and  to  the  king, 
have  not  commonly  been  understood  to  be  in  force  in  this 
country. 

§  844.  The  remaining  statutey  mentioned  by  Mr.  East, 
bears  date  1670,  after  the  first  colonial  settlements  here,  but 
sufficiently  early  to  meet  the  requirements  of  the  rule  in  other 
colonies.^  It  is  Stat  22  &  23  Car.  2,  c.  1,  "  commonly  called 
the  Coventry  act,  from  the  circumstance  of  its  having  passed 
on  occasion  of  an  assault  made  on  Sir  John  Coventry  in  the 
street,  and  slitting  his  nose,  by  persons  who  lay  in  wait  for 
him  for  that  purpose,  in  revenge  as  was  supposed  for  some 
obnoxious  words  uttered  by  him  in  parliament  It  enacts, 
'  that,  if  any  person  or  persons  shall,  on  purpose  and  of  mal- 
ice aforethought,  by  laying  in  wait,  unlawfully  cut  out  or 
disable  the  tongue,  put  oqt  an  eye,  slit  the  nose,  cut  off  a 
nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any 
subject ;  with  intention,  in  so  doing,  to  maim  or  disfigure  him 

1  See  post,  §  846.  *  1  East  F.  C.  893,  894.  '  See  Vol.  I.  §  18. 
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in  any  the  manners  before  mentioned;  that  then  the  peison 
or  persons  so  ofTendiug,  their  counsellors,  aiders,  and  abetton, 
knowing  of  and  privy  to  the  offence  as  foresaid,  shall  be 
declared  to  be  felons,  and  suffer  death  as  in  cases  of  felony 
without  benefit  of  clergy.'  But  not  to  work  corruption  of 
blood,  forfeiture  of  dower,  or  of  the  lands  or  goods  of  the 
offender."^  The  meaning  of  the  words  "  slit  the  nose,"*  and 
of  some  other  words  mentioned  in  this  statute,  may  be  found 
in  our  previous  volume.  Mr.  East  also  gives  an  extended 
exposition  of  it;  but  the  reader  need  not  be  here  burdened 
further  with  the  matter.* 

§  845.  American  Legislation.  The  legislation  of  the  United 
States  seems  to  have  been  modelled  chiefly  on  the  English; 
yet  the  statutes  of  the  States  differ  considerably  from  it  and 
from  one  another.  No  general  statement  of  them  will  repay 
the  perusal.  Some  mention  of  them  may  be  found  in  the 
.cases  cited  to  this  section.^  In  this  connection  also  may  be 
!noted  the  injuries  to  persons  alluded  to  under  a  previous 
Jtitle.« 

4  846.   Further  Points.     In  the  previous  volume  were  con- 

rsidered,  the  meaning  of  the  word  maim;^  the  effect  of  a 

maiming  of  one's  self;  or  of  another,  at  bis  request;^  and 

some  other  points.     The  words  "malice  aforethought,"  in 

»  1  East  P.  C.  394. 
«  Vol.  I.  §  195. 

•  See  also  1  Hawk.  P.  C.  Curw.  Ed.  p.  IDS,  109. 

^  The  State  v.  Abram,  10  Ala.  928 ;  The  State  v.  Simmons^  8  Ala.  497; 
The  State  v.  Briley,  8  Port  472;  The  State  v.  Absence,  4  Port  S97;  Ed^- 
ridge  i\  The  State,  25  Ala.  SO ;  The  State  v,  Ck>len]an,  5  Port  82 ;  Adams 
v.  Barrett,  5  Ga.  404 ;  Commonwealth  v.  Newell,  7  Mass.  245 ;  The  State  v. 
Girkin,  1  Ired.  121;  The  State  v.  Crawford,  2  Dev.  425;  The  State  v. 
l^airs,  Coxe,  453 ;  Soott  v.  Commonwealth,  6  S.  &  R.  224 ;  Chick  r.  Ute 
State,  7  Hamph.  161 ;  Commonwealth  v.  Lester,  2  Va.  Cas.  198;  Moore  r. 
The  State,  4  Chand.  168. 

•  Ante,  §  ^4. 

•  Vol.  L  §  192, 194.    And  see  The  State  t7.  Briley,  8  Port  472. 
'  VoL  I  §  342,  888. 
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these  BtatuteB,  do  not  irequire  premeditation.*  To  constitute 
a  biting  off  of  the  ear,  the  whole  ear  need  not  be  taken  away ; 
if  enough  is  removed  to  impair  the  personal  appearance,  and 
render  the  individual  less  comely,  no  more  is  required ;  but 
there  must  be  as  much  as  this  done.' 

f  847.  Hawkins  says :  **  It  is  to  be  observed,  that  all  maim 
IB  felony.  It  is  said,  that  anciently  castration  was  punished 
with  death,  and  other  maims  with  the  loss  of  member  for 
member.  But  afterwards  no  maim  was  punished  in  any  case 
with  the  loss  of  life  or  member,  but  only  with  fine  and  im- 
prisonment"^ And  Mr.  East  observes :  "  All  maims  are  said 
to  be  felony ;  because  anciently  the  offender  had  judgment  of 
the  loss  of  the  same  member,  etc.,  which  he  had  occasioned 
to  the  sufferer;  but  now  the  only  judgment  which  remains  at 
common  law  is  of  fine  and  imprisonment ;  from  whence  the 
offence  seems  to  have  been  afterwards  considered  more  in 
the  nature  of  an  aggravated  trespass.  Lord  Coke  accord- 
ingly classes  it,  as  an  offence  'under  all  felonies  deserving 
death,  and  above  all  other  inferior  offences.'  But  particular 
statutes  have  extended  both  the  crime  and  the  punishment."^ 
In  this  country,  the  common  law  offence  of  mayhem  is  not 
generally  considered  to  be  a  felony,  unless  committed  by  cas- 
tration, and  then  perhaps  it  is.'^ 

^  Ante,  §  843 ;  The  State  v.  Girkin,  1  Ired.  121 ;  The  State  v.  Crawford, 
2  Dey.  425  -^  The  State  v.  Simmons,  3  Ala.  497.  As  to  "  wilfully,"  see  The 
State  V.  Abram,  10  Ala.  928. 

'  The  State  o.  Girkin  and  The  State  v.  Crawford,  supra;  The  State  v. 
Abram,  10  Ala.  928. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  107,  §  8.    And  see  Vol.  I.  §  622. 

•  1  East  P.  C.  898. 

•  Commonwealth  v,  Newell,  7  Mass.  245 ;  Adams  v.  Barrett,  5  Ga.  404 ; 
Commonwealth  i;.  Lester,  2  Va.  Cas.  198.  And  see  The  State  v.  Absence, 
4  Port  397. 


MEETING,  ILLEGAL.  See  Disordeblt House,  Unlawful  Assembly. 

MISCHIEF.    See  Malicious  Mischief. 

MURDER.    See  Homicide. 

NOXIOUS  TRADES.    See  post,  §  851  et  seq. 
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CHAPTER  L. 


NUISANCE.^ 


§  848.  The  subject  of  nuisance  has  been,  iu  these  volames, 
already  treated  in  most  of  its  forros,  and  in  the  unfolding  of 
most  of  its  general  principles,  as  the  reader  will  see  by  cod- 
sulting  the  references  at  the  foot  of  this  page.  Bat  there 
remain  a  few  points  for  consideration  here.  And,  in  the  first 
place,  a  general  observation  may  be  made,  that  all  the  acts 
put  forth  by  man,  which  tend  directly  to  create  evil  conse- 
quences to  the  community  at  large,  may  be  deemed  noi* 
sances  where  they  are  of  such  magnitude  as  to  require  the 
interposition  of  the  courts.  But,  in  determining  what  are 
such  acts,  we  are  compelled  to  look  to  the  adjudications; 
because  justice  must  travel  in  a  uniform  way,  while  yet  it 
does  bear  the  burden  of  a  real  equity. 

§  849.  In  the  next  place,  the  reader  should  carry  in  his 
mind  the  distinctions,  illustrated  in  our  previous  volame, 
between  nuisance  abatable  and  nuisance  indictable.^  Our 
present  chapter  looks  only  to  it  in  the  latter  aspect  We 
shall  not  need  to  discuss  here  the  general  doctrine,  but  shall 


'  For  matter  under  this  tilJe,  see  Vol  I.  §  97,  281,  2S7,  250,  S07>^09,  di4, 
827,  848,  851-858,  878,  874,  892,  488,  586,  556,  686,  69S-708.  See  ^ 
volume,  §  18,  14 ;  also  tiL  Barratry,  Bawdt-Hocbb,  BLASpHEinr  aki> 
Frofanexess,  Carrtikq  Concealed  Weapons,  Common  Scold,  Dis- 
orderly House,  Drunkenness,  Eavesdropping,  Exposure  of  Pbb- 
soN,  Gaming-house,  Hawkers  and  Peddlers,  Libel,  Lobd*s  Day, 
Lotteries,  Sale  of  Intoxicating  Liquor,  Sepulture,  Threaten- 
ing Letters,  Way. 

•  Vol.  L  §  69a-708. 
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proceed  to  a  consideration  of  some  forms  of  nuisance  which 
are  not  mentioned  in  thb  volame  under  separate  titles. 

§  850.  Nuisances  injurious  to  Public  Health.  These  nui- 
sances were  discussed  sufficiently  in  the  previous  volume,  to 
which  the  reader  is  referred.^ 

§  851.  Offensive  Trades,  The  carrying  on  of  offensive 
trades,  in  populous  places,  is  indictable  on  the  ground  of 
injury  to  the  public  health,^  and  also  of  disturbance  of  the 
public  convenience.*  There  is  no  necessity  for  both  of  these 
grounds  to  exist  together  in  a  particalar  case;  but,  if  the 
senses,  for  instance,  are  offended  by  the  smell,^  or  by  the 
noise,^  it  is  sufficient.  How  many  persons  must  be  put  to 
inconvenience  or  be  injured,  to  render  the  nuisance  indictable, 
is  a  question  discussed  in  our  former  volume.® 

§  852.  The  reader  has  no  doubt  called  to  mind  the  fact, 
that  the  community  is  as  much  benefited  by  its  members  car- 
rying on  useful  trades,  as  having  pleasant  homes  in  which 
to  reside.  And,  growing  out  of  this  fact,  comes  another; 
namely,  that  whenever  a  man  has  established  himself  in  busi- 
ness, remote  from  habitations,  those  who  settle  afterward 
near  him  have  no  right  to  complain  of  the  ofTensiveness  of 
this  business ;  and,  therefore,  he  is  not  indictable  for  continu- 
ing it^    Even,  if,  after  the  coming  of  inhabitants,  he  makes 


1  Vol  L  §  873-876. 
«  Vol.  I  §  874. 

•  VoL  I.  §  892. 

*  Bex  17.  Neil,  2  Ciur.  &  P.  485 ;  Bex  v.  White,  1  Bur.  888 ;  Bex  v.  Pieroe, 
%  Show.  827;  Commonwealth  v.  Brown,  18  Met  865.  And  see  Aldred's 
case,  9  Ca  bl  h;  People  i;.  Cunningham,  1  Denio,  524 ;  Bex  t;.  Dave^,  5 
£ap.  217. 

*  AnonymooB,  stated  2  Show.  827.  See  The  State  v.  Biggs,  22  Vt  821 ; 
Cammmiwealth  v.  Smith,  6  Cosh.  80 ;  Bex  v.  Smith,  2  Stra.  704 ;  Vol.  I. 
§  892,  898. 

•  VoL  I.  §  852,  858. 

'  Ellis  V.  The  State,  7  Blackf.  584 ;  Bex  v.  Cross,  2  Car.  &  P.  488. 
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in  the  form  of  it  some  slight  changes,  and  so  renders  its  nox« 
ious  character  slightly  different  in  •  kind  but  not  in  degree,  he 
may  still,  it  seems,  rely  on  his  prior  occupancy  of  the  place. 
And  so  of  course  may  his  successors  stand  on  bis  acquired 
rights.^  Even,  according  to  an  English  nisi  prius  case,  a  man 
may  set  up  a  new  manufactory  in  the  neighborhood  of  old 
ones,  if  the  new,  though  noxious,  does  not  materially  enhance 
the  discomfort  of  the  community;^  but  otherwise,  if  it  in* 
creases  the  mischief.^  But  no  man  can  gain  a  right  to  cany 
on  an  oflfensive  trade,  by  prescription,  where  he  cannot  plead 
this  prior  occupancy,*— a  proposition,  however,  a  little  weak- 
ened by  some  English  cases.^  We  have  seen,^  that  an  inde* 
cent  exposure  of  the  person  is  indictable,  though  done  by 
bathing  in  an  open  sea,  immemorially  used  for  such  batbiag 
before  inhabitants  came  there.  The  reason  of  this  distinction 
is  obvious ;  because  there  is  plainly  a  difference  between  a 
necessary  trade  and  a  mere  innocent  recreation.  And  this 
distinction  suggests  another;  namely,  between  such  trade, 
and  an  immoral  business, — the  latter  clearly  not  being  prO" 
tected  by  any  prior  occupancy  of  the  ground. 

§  853.  Hawkins  observes :  ^  It  hath  been  holden,  that  it  is 
no  common  nuisance  to  make  candles  in  a  town,  because 
the  needfulness  of  them  shall  dispense  with  the  uoisomenesf 
of  the  smell.  But  the  reasonableness  of  this  opinion  seems 
justly  to  be  questionable,  because,  whatever  necessity  there 
may  be  that  candles  be  made,  it  cannot  be  pretended  to  be 
necessary  to  make  them  in  a  town ;  and  sorely  the  trade  of 
a  brewer  is  as  necessary  as  that  of  a  chandler;  and  yet  it 
seems  to  be  agreed,  that  a  brew-house,  erected  in  such  an 

^  I  do  not  see  any  case  exactly  coyering  the  points  stated  in  the  last  two 
periods ;  but  they  are  embraced  within  the  doctrine  of  the  cases  cited  in  the 
next  two  notes. 

*  Rex  V.  Neville,  Peake,  91. 

*  Rex  V.  Watts,  Moody  &  M.  2S1. 

*  People  V.  Cunningham,  1  Denio,  524. 

*  Rex  V.  Watts,  Moody  &  M.  2S1 ;  Rex  v,  Neyille,  Peake,  »1, 91. 

*  Ante,  §  323. 
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inconvenient  place  wherein  the  business  cannot  be  carried 
on  without  greatly  incommoding  the  neighborhood,  may  be 
indicted  as  a  common  nuisance ;  and  so,  in  the  like  case, 
may  a  glass-house,  or  swine-yard."^  Among  other  nuisances, 
may  be  mentioned  a  lime-kiln,^  a  manufactory  of  acid  spirit 
of  sulphur,^  and  a  soap-boiling  establishment^  But  the 
criterion  is  not,  what  business  is  carried  on;  but  what  is 
the  effect  of  the  business,  as  creating  a  nuisance  or  other- 
wise.  * 

§  854.  Combustibk  Articles.  The  keeping  of  large  quan- 
tities of  gunpowder  in  populous  places,  being  calculated  to 
endanger  the  public  safety,  is  indictable.^  In  a  New  York 
case,  the  majority  of  the  court  were  of  opinion,  that  the  mere 
keeping  of  it,  near  the  dwellings  of  divers  citizens,  and  near 
a  public  street,  does  not  come  up  to  the  mischief  intended 
by  the  common  law ;  but  it  must  be  kept  in  a  manner  and 
place  to  be  dangerous.^  The  Tennessee  court  held,  that  a 
powder  magazine,  in  which  large  quantities  of  gunpowder 
are  stored,  when  erected  in  a  populous  part  of  la  city,  is 
per  86  a  nuisance.^  We  sometimes  meet  with  statutes  and 
by-laws  relating  to  this  subject.^  In  an  old  case  it  seems  to 
have  been  held,  in  analogy  to  the  rule  concerning  offensive 
trades,^  that,  if  the  place  in  which  the  gunpowder  is  kept 
was  used  for  the  purpose  before  the  building  of  other  houses 


^  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  694,  §  10. 
'  Aldred's  case,  9  Ca  57  b. 

*  Rex  V.  White,  1  Bur.  838. 

*  Bex  V,  Fierce,  2  Show.  827.  As  to  a  blacksmith's  shop  in  a  village,  see 
Bsy  V.  Lynes,  10  Ala.  63. 

»  Vd.  L  §  892. 

*  People  v»  Sands,  1  Johns.  78. 

'  Cheatham  v.  Shearon,  1  Swan,  Tenn.  213.  See  also  Williams  v.  East 
India  Company,  8  East,  192,  201 ;  Trueman  v.  Casks  of  Gunpowder, 
Thacher  Crim.  Cas.  14. 

*  Williams  v.  Augusta,  4  Ga.  509. 

*  Ante,  $  852. 
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in  the  neighborhood,  it  is  not  indictable.^  >  This  doctrine  is 
perhaps  correct ;  yet  possibly  distinctions  may  appear  to  cast 
a  shadow  over  it 

§  855.  Wooden  Buildings  and  the  like.  There  are  statutes 
and  ordinances,  for  the  protection  of  populous  places  against 
fire,  forbidding,  under  qualifications  of  varions  kinds,  the  erec* 
tion  of  wooden  buildings.  These  provisions  diifer  somewhat; 
and,  therefore,  we  need  only  refer  to  our  former  volume,  in 
which  some  points  of  interpretation  are  stated,^  and  to  the 
cases.^  So  there  are  legislative  enactments. against  the  erec* 
tion  of  buildings  in  particular  localities,  for  particular  par* 
poses.* 

§  866.  Qmcluding  Points,  We  need  hardly  say,  that  nuis- 
ance at  common  law  is  misdemeanor,  in.  distinction  from 
felony.  Hawkins  adds :  ^  It  is  said,  that  one  convicted  of  a 
nuisance  done  to  the  king's  highway,  may  be  commanded  by 
the  judgment  to  remove  the  nuisance  at  his  own  costs;  and 
it  seemeth  to  be  reasonable,  that  those  who  are  convicted  of 
any  other  common  nuisance  should  also  have  the  like  judg- 
ment"^ This  order  for  abatement  is  not  a  necessary  part  of 
the  judgment,  nor  is  it  strictly  in'the  nature  of  pnnbhment* 
If  the  defendant  has  abated  the  nuisancei  it  is  to  be  taken 
into  the  account  in  his  favor.^     So  also  nxay  be  the  fact,  that 


^  Anonymous,  1 2  Mod.  842. 

•  Vol.  I.  §  125,  177. 

'  Stewart  v.  Commonwealth,  10  Watts,  S06 ;  Tuttle  ou  The  State,  4  Conn. 
68;  Booth  v.  The  State,  4  Conn.  65;  Daggett  v.  The  State,  4  Conn.  60; 
Doagiass  v.  Commonwealth,  2  Rawle,  262;  The  State  o.  Brown,  16  Comi. 
54 ;  Rex  r.  Gregory,  2  Nev.  &  M.  478,  5  B.  &  Ad.  555. 

•  Rex  17.  Watts,  2  Car.  &  P.  486. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  695,  §  14,  15. 

•  Vol.  I.  §  701 ;  Campbell  v.  The  State,  16  Ala.  144. 

•  Reg.  V,  Macmichael,  8  Car.  &  P.  755.  See  also  Bex  ».  Qwj^  t  Kcay. 
807 ;  Rex  v.  Green,  1  Keny.  879. 
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he  acted  only  as  agent  for  another.^  But  the  reader  need 
not  be  told,  that  such  considerations  are  only  in  mitigation, 
not  entitling  the  defendant  to  an  acquittal  as  of  right. 


^  The  State  v.  Bell,  6  Fort  865. 


OBSCENE  LIBEL.    See  ante,  §  ^1. 
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CHAPTER  LI. 

OBSTRUCTma  JUSTICE  AND  OOVEBNHBNT.^ 

§  857.  The  last  volume  contains  a  general  expositioo  of 
the  principles  which  determine  the  indictability  of  acts.  In 
the  course  of  that  exposition  we  had  occasion  to  exaroiDe 
the  topic  of  this  chapter,  so  far  as  to  leave  little  now  for 
consideration.' 

§  858.  A  statute  of  Alabama  orovides,  that,  "if  any  pe^ 
son  shall  knowingly  resist  or  oppose  any  officer  of  this  State 
in  serving,  or  attempting  to  serve,  or  execute,  any  legal  writ 
or  process  whatsoever,"  he  shall  be  punished  in  a  way  pointed 
out.  And  the  court  has  held,  that,  to  bring  a  case  within 
this  law,  there  must  be  an  active  opposition ;  and  that  merely 
taking  charge  of  a  debtor's  property,  keeping  it  out  of  the 
officer's  view,  and  refusing,  when  called  on  by  the  officer,  to 
produce  it,  is  not  enough.^ 

§  859.  In  Vermont  a  statute  provides  a  punishment,  "if 
any  person  or  persons  shall  impede  or  hinder  any  officer, 
judicial  or  executive,  civil  or  military,  under  the  aatbority  of 
the  State,  in  the  execution  of  his  office."  And,  under  the 
construction  of  the  statute,  if  a  man  takes  from  a  justice 
of  the  peace  a  writ  which  he  refuses  to  give  back  to  him, 


^  For  matter  under  this  title,  see  YoL  I.  §  249,  250,  818,  358,  859,  864, 
865,  484,  491. 

•  See  Vol.  L  §  587  et  seq. 

*  Cmmpton  v.  Newman,  12  Ala.  199. 
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and  thereby  stops  proceedings  in  the  case,  he  does  not  com- 
mit the  statutory  offence,  whatever  may  be  his  liability  at 
common  law.^ 


>  The  State  v.  Lovett,  8  VtllO.  See  further,  on  points  of  this  kind, 
The  State  v.  Hailej,  2  Stroh.  73 ;  The  State  v.  Henderson,  15  Missa  486 ; 
The  State  v.  Nojes,  25  Yt  415. 


OBSTRUCTING  RIVERS  AND  OTHER  WAYS.    See  Way. 
OFFICIAL  MISCONDUCT.    See  Malfeasance  in  Office. 
OPEN  LEWDNESS.    See  ante,  §  IS,  14. 
PEDDLING.    See  Hawkers  and  Peddlers. 
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CHAPTER  LIL 

PERJURY.^ 

ft 

Sect.  860.  Introduction. 

861-872.  Kind  of  Oath  and  the  TribanaL 

873-878.  Qncstlon  of  Mflferialitjr. 

879, 880.  The  Testimony  as  being  False. 

88]r-888.  The  Intent, 

88i.  Ku^sh  Statates  aa  Goaunoa  Law  bera. 

886-487.  Conclnding  Pomta. 

§  860.  Perjury  is  the  wilfol  giving,  under  oath,  in  a  jadi- 
cial  proceeding  or  course  of  justice,  of  false  testimony  mate* 
rial  to  the  issue  or  point  of  inquiry.^    The  offence  may  be 


>  For  matter  under  thii  tide,  see  Vol  L  §  79, 238, 816,  865, 417, 485, 518^ 
626,  628,  645,  646. 

'  The  foUowiog  are  some  of  the  defioitioiia  of  perjniy :  —  ' 

Hattlins.  "  Perjury,  by  the  common  Liw,  seemeth  to  be  a  wiUiil  fabe 
oath,  by  one  who,  being  hiwfally  required  to  depoee  the  trath  in  any  pR>> 
ceeding  in  a  course  of  justice,  swears  absolutely  in  a  matter  of  some  codm- 
quence  to  the  pomt  in  question,  whether  he  be  beHeved  or  not"  1  HawiE- 
P.  C.  Curw.  Ed.  p.  429. 

Lord  Cok^  ^  Peijury  is  a  crime  committed  when  a  lawful  oath  is  mil- 
istered  by  any  that  hath  authority,  to  any  penon,  in  any  judicial  prooeedr 
ing,  who  sweareth  absolutely  and  falsely  in  a  matter  material  to  the  issue  or 
cause  in  question,  by  their  own  act,  or  by  the  subornation  of  others."  8  Inst 
164.  This  definition  is  followed  substantially  by  Blackstone,  4  Bl.  Com. 
187;  and  by  Gabbett,  1  Gab.  Grim.  Law,  791. 

.  Russell — follows  Hawkins;  only,  by  a  misprint,  probaUj,  he  has  the 
words  *^  court  of  justice"  instead  of  **  course  of  justtoe.**  2  Bos.  Climes, 
Grea.  Ed.  596.    The  same  in  Bac.  Ab.  Hl  Peijury. 

Bume — writing  of  the  Scotch  law — defines  perjury  to  be  the  ^^joSiad 
afliimation  of  falsehood  upon  oath."  I  Hume  CiiB.  Law,  2d  ed.  860.  See 
also  1  Alison  Grim.  Law,  465. 
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contemplated  after  the  following  order :  I.  The  Kind  of  Oath, 
and  the  Tribunal  before  which  it  is  taken ;  11.  The  Question 
of  Materiality  to  the  Issue  or  Point  of  Inquiry  ;  III.  The  Tes- 
timony as  being  False;  IV.  The  Intent;  V.  English  Statutes 
as  Common  Law  here ;  VI.  Concluding  Points. 


I.  TThe  Kind  of  Oath^  and  the  Tribunal 

§  861.  In  the  statutes  of  England  and  the  several  United 
States,  are  provisions  on  this  subject ;  which  we  need  not  dis- 
cuss, since  every  practitioner  will  examine  for  himself  the 
legislation  of  his  State,  Yet  some  allusion  to  statutes  will 
be  necessary  in  connection  with  our  examination  of  common 
law  doctrines.  The  principle  chiefly  to  be  elucidated  under 
this  sub-title  is,  that  the  oath  must  be  one  required  in  some 
judicial  proceeding  or  course  of  justice,  and  must  be  taken 
substantially  in  the  form  directed  by  law,  before  an  officer 
authorized  to  administer  it. 

§  862.  As  to  the  form  of  the  oath,  where  it  is  prescribed 
by  statute,  the  statute  is  to  be  construed  in  some  sense  as 
directory  only;^  so  far,  at  least,  that  a  departure  from  the 
words,  in  matter  not  of  substance  but  of  form  merely,  does 
not  exempt  the  person  taking  it  from  the  pains  of  perjury.' 
If,  however,  the  substance  of  the  statute  is  not  followed,  no 
perjury  can  be  assigned  of  the  oath.^  This  doctrine  seems  to 
be  just,  though  the  authorities  which  support  it  are  not  very 
numerous.  Lord  Coke  says :  ^  An  oath  is  an  affirmation  or 
denial  by  any  Christian  of  any  thing  lawful  and  honest, 
before  one  or  more  that  have  authority  to  give  the  same,  for 
advancement  of  truth  and  ftght,  calling  Almighty  God  to 
fitness  that  his  testimony  is  true.     And  it  is  twofold,  either 


^  See  Vol.  I.  §  152. 

*  The  State  v.  Dayton,  8  Zab.  49 ;  Sharp  9.  Wilhite,  2  Humph.  434.  And 
•ee  The  State  v.  Shreve,  1  Southard,  297 ;  The  State  v.  Keene,  26  Maine, 
88;  The  State  v.  Whisenhurst,  2  Hawks,  458. 

■  Aflhbum  V.  The  State,  15  6a.  246. 
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assertorium  ut  de  prtsterito,  sicut  testes,  etc.,  sen  pramissorium 
de  futuroy  sicut  judices,  justiciarii,  officiariij  etc.  So  as  an 
oath  is  so  sacred,  and  so  deeply  concerneth  the  oonsciences 
of  Christian  men,  as  the  same  cannot  be  ministered  to  any, 
unless  the  same  be  allowed  by  the  common  law,  or  by  some 
act  of  parliament.  Neither  can  any  oath,  allowed  by  the 
common  law  or  by  act  of  parliament,  be  altered  but  by  act 
of  parliament  It  is  called  a  corporal  oath,^  because  he 
toucheth  with  his  hand  some  part  of  the  holy  scripture."* 

§  863.  The  witness  need  not  have  been  brought  into  court 
by  a  subpcena,^  nor  need  he  be  compellable  to  testify;  for, 
if  he  actually  does  give  evidence  under  oatb,  the  conse- 
quence is  the  same  whether  he  gives  it  reluctantly  or  volun- 
tarily.^    And,  if  a  party  in  a  cause  becomes  a  witness  for 


^  In  an  Indiana  case  the  court  held,  thalfthe  tenns  *' corporal  oatb"  t^ 
"solemn  oath  ".are  synon^rmouB ;  and  that  an  oath  taken  with  the  had 
uplifted  is  properly  described  by  either  term  in  an  indictment  for  perjorfi 
Jackson  v.  The  State,  1  Cart  Ind.  184,  Smith,  Ind.  124.  &  p.,  The  Stale 
v.  Norris,  9  N.  H.  96,  the  court  observing:  '*  The  term  corporal  oath  most 
be  considered  as  applying  to  any  bodily  assent  to  the  oath  of  the  witness.** 

*  S  Inst  165.  Alison,  in  his  work  on  the  Scotch  law,  says :  **  Certaia  fo^ 
malities  are  required  in  the  administration  of  oaths;  and  it  is  indispensable 
that  such  as  are  fixed  by  law  or  custom  should  have  been  obserred  in  the 
oath  which  is  the  subject  of  an  indictment  for  peijuiy.  Hios,  if  the  oath  is 
.not  reduced  to  writing  in  situations  where  by  law  or  custom  it  should  hare 
been  done ;  or  if  the  oath  of  a  witness  or  party  has  not  been  read  OTer  to 
him  before  signing;  or  if,  after  being  read  orer,  it  has  not  been  agned  ddier 
by  the  deponent,  or  the  presiding  commissioner  or  judge ;  or  if  the  ju^ 
has  refused  to  take  down  any  explanation  which  the  deponent  requested  to 
have  added  after  hearing  it  read  over ;  ^r  if  the  oath  has  been  emitted  ver- 
'bally,  the  pannel  has  modified  or  explained  away  his  story  ;-^  in  idl  these 
situations,  the  law  considers  the  peijury  as  not  having  been  committed.  In 
some  of  them  there  is  not  the  finished  and  deliberate  intention  to  assert  a  fSds^ 
hood  on  oath  which  the  law  deems  indispensable  to  the  offence ;  in  others,  die 
deposition  has  not  been  duly  authenticated  or  proved  to  have  been  accu- 
rately taken  down,  and,  therefore,  the  proper  evidence  is  wanting  on  which 
ithe  crime  is  to  be  substantiated."    1  Alison  Crim.  Law,  474. 

'  Commonwealth  v.  Knight,  19  Mass.  274. 

*  Anonymous,  8  Salk.  248,  Cro.  £liz.  486. 
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himself,  ander  circumstances  in  which  his  testimony  is  not 
by  law  receivable,  he  may  still  commit  the  crime  of  perjury;^ 
though  a  contrary  conclusion  seems,  in  one  case,  to  have 
been  drawn.^  But  an  applicant  for  naturalization  does  not, 
according  to  a  South  Carolina  decision,  commit  this  offence 
by  swearing  falsely  as  to  bis  residence  in  the  State  previous 
to  his  application ;  because,  said  the  court,  ^'  the  act  of  Con- 
gress, of  1802,  is  express,  that  the  oath  of  the  applicant  shall, 
in  no  case,  be  allowed  to  prove  his  residence."  When  a 
party  offers  himself  as  a  witness,  and  is  accepted,  his  oath 
may  have  weight  in  determining  the  issue ;  but  here,  ^  it  was 
merely  voluntary  and  impertinent;  as  if  a  party  filing  a 
declaration  in  the  court  of  common  pleas  should  think  proper 
to  make  oath  of  its  truth."  ^  Thus  are  distinguished  these 
two  classes  of  cases. 

§  864.  The  oath  must  be  administered  by  one  having  legal 
authority;  otherwise  there  is  no  perjury  in  false  testimony 
given  under  it*  If,  for  example,  it  is  administered  by  a  judge 
of  a  State  tribunal,  out  of  the  territorial  jurisdiction  of  the 
State  ;^  or  by  a  master  in  chancery  in  a  matter  pending 
before  the  admiralty  court  ;^  or  by  any  proper  officer  acting 
under  an  invalid  appointment ;?  there  can  be  no  perjury. 


^  The  State  v.  Holier,  1  Dev.  263 ;  Van  Steenbergh  v,  Kortz,  10  Johns. 
167 ;  Montgomery  0.  The  State,  10  Ohio,  220 ;  Sharp  v,  Wilhite,  2  Humph. 
484 ;  The  State  v.  Keene,  26  Maine,  SS ;  Haley  v,  McPherson,  3  Humph. 
104.    And  see  The  State  v.  Whisenhurst,  2  Hawks,  458. 

'  The  State  v.  Hamilton,  7  Misso.  300.  And  see  Lamden  v.  The  State,  5 
Homph.  83 ;  post,  §  870. 

>  The  State  v.  Helle,  2  HiU,  S.  C.  290.  And  see  Silver  v.  The  State,  17 
Ohio,  365 ;  post,  $  867,  876.  ^ 

*  Bex  V.  Wood,  2  Russ.  Crimes,  Grea.  Ed.  632 ;  McGragor  v.  The  State, 
1  Smith,  Ind.  179, 1  Cart  Ind.  232;  The  State  v.  McCroskey,  3  McCord, 
308  \  Bex  tf.  Hanks,  3  Car.  &  P.  419.    See  post,  §  869  and  note. 

'  Jackson  v.  Humphrey,  1  Johns.  498. 

'  Beg.  1;.  Stone,  Dears.  251,  22  Law  J.,  n.  b.,  M.  C.  14, 17  Jur.  1106,  22 
Eng.  L.  &  Eq.  598. 

'  1  Hawk.  P.  C.  Curw.  Ed.  p.  431,  432,  {  4 ;  Muir  v.  The  State,  8  Blackf. 
154.     See  Beg.  v,  Newton,  *1  Car.  &  K.  469 ;  Mahan  v.  Berry,  5  Missa  21. 
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■ 

And,  moreover,  the  case  must  be  one  of  which. the  tribunal 
or  magistrate  has  jurisdiction.^  Bat  an  oath  administered  by 
a  clerk  of  the  court  is  the  same,  ordinarily,  as  administeted 
by  the  judge;  a  point  subject,  perhaps,  to  etatatory  excep- 
tions in  some  Iqcalities.^ 

§  865.  In  the  application  of  the  doctrines  stated  in  the  last 
section,  many  difficulties  arise ;  and,  moreover,  many  qnes- 
tions  are  involved  of  a  nature  local  to  piarticolar  States. 
Perhaps  nothing  better  can  be  said  in  illoatmtion  of  tVm 
topic  further,  than  to  mention  some  points  adjudged.  la 
the  United  States  court, — a  statute  providing  a  punishment 
<4f  any  person,  in  any  case,  matter,  hearing,  or  other  pro- 
ceeding, vp^hen  an  oath  or  affirmation  shall  be  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the 
United  States,  shall,  upon  the  taking  of  such  oath  or  affirma- 
tion, knowingly  and  wilfully  swear  or  affirm  falsely,''  — 
McLean,  J.,  has  held,  thai  an  oath  administered  by  the  cleik 
of  a  court,  not  required  by  law  or  by  order  of  the  court,  ii 
extrajudicial;^  and,  though  false,  lays  no  foundation  for  an 
indictment^ 

§  866.  According  to  a  doctrine  mentioiied  in  the  previous 
vplume,^  the  State  tribunals  cannot  punish  breaches  of  the 
United  States'  laws,  even  though  an  act  of  congress  under- 
takes to  give  them  the  authority.  Neither  can  perjjury  against 
the  United  States  be  punished  in  the  States,  as  an  offence 


^  Wyld  V.  Cookman,  Cro.  £112.  492,  pi.  9;  Piune's  case,  YelT.  Ill; 
The  State  v.  Alexander,  4  Hawks,  182^  The  State  v.  Hajward,  1  Kott& 
McCord,  546 ;  TheState  v.  Wyatt,  2  Hsyw.  56 ;  Oommonwealtii  v.  White,  8 
Pick.  453 ;  The  State  v,  Farlong,  26  Maine,  69 ;  Boling  ».  Luther,  2  Taylor, 
202 ;  Pankey  v.  People,  1  Scam.  80 ;  Montgomery  v,  Tlie  State,  10  Ohio, 
220 ;  Reg.  v.  Ewington,  2  Moody,  228 ;  Clark  r.  Ellis,  2  Blackf.  8. 

'  Serrer  v.  The  State,  2  Blackf.  85 ;  McGragor  «.  The  State,  1  South, 
Ind.  179,  1  Cart  Ind.  232. 

•  Post,  §  870. 

*  United  States  v.  Babcock,  4  McLean,  113. 
»  Vol.  L  §  616. 
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against  the  State.^  Bat,  nevertheless/ the  judges  do  hold, 
that  a  justice  of  the  peace  or  other  State  officer,  authorized 
to  administer  oaths,  may  be  so  empowered  by  federal  law  as 
to  render  the  false  testifying  pursuant  to  the  oath  a  crime 
punishable  in  the  courts  of  the  United  St^tes.^  An  oath 
required  to  be  administered  by  the  collector  of  customs  may 
be  sufficiently  administered,  under  the  acts  of  congress,  by 
his  deputy.^  Perjury  against  the  United  States  is  not  in- 
dictable as  a  common  law  offence,  but  only  under  the  acts  of 
congress,^  And,  of  course,  the  case  must  come  within  those 
acts.^ 

§  867«  The  following  cases  show  in  what  circumstances 
the  false  testimony  is  perjury :  A  defendant  in  a  cause  know- 
ingly gives  in  a  false  plea  on  oath,  where  an  oath  to  the 
j^a  is  required.^  One  maliciously  tenders,  under  oath,  arti- 
cles of  the  peace  which  are  untrue  ;7  or  a  false  affidavit  in 
aid  of  a  bill  in  equity*praying  an  injunction,^  or  in  aid  of  a 
petition  for  a  writ  of  habens  corpus.^  A  person,  called  into 
court  on  a  summary  process,  makes  a  false  affidavit  to  rid 
himself  of  the  charge.^^  One,  brought  before  the  tribunal  to 
serve  as  a  juror,  answers  corruptly  to  questions  proposed  by 
the  judge  concerning  his  competency.^     A  person  takes  a 


>  Olie  State  v.  Adams,  4  Blackf.  146 ;  The  State  r.  Fike,  15  N.  H.  88. 

'  United  States  v.  Bailey,  9  Pet  288 ;  United  States  v.  Winchester,  2 
McLean,  185. 
'  United  States  v.  Barton,  Gilpin,  489 ;  Vol  I.  §  79. 

*  YoL  I.  f  16-22;  Anon^rmous,  1  Wash.  C.  C.  84. 
'  United  States  vw  Kendrick,  2  Mason,  69. 

*  The  State  v.  Boberts,  11  Humph.  589.    See  Commonwealth  v.  LittOQ, 

6  Grat  691 ;  ante,  {  863. 

'  Bex  r.  Pamell,  2  Bnr.  806. 

>  Bex  V.  White,  Moody  k  M.  271.   See  Bex  v.  Dndman,  2  Glyn  &  J.  889,. 

7  D.  &  B.  324,  4  B.  &  C.  850. 

*  White  V.  The  State,  1  Sm.  &  M.  149. 
»  Bex  r.  Crossley,  7  T.  B.  815. 

u  The  State  v.  Wall,  9  Terg.  847. 
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false  oath  under  the  insolvent  debtor's  act;^  or  falsely  swears, 
in  New  York,  to  ai\  affidavit  for  the  purpose  of  obtaining  a 
certiorari  to  remove  into  the  higher  court  a  judgment  ren- 
dered by  a  justice  of  the  peace;*  or  testifies  falsely  before  a 
grand  jury,^  or  falsely,  after  a  conviction,  on  the  questioif  of 
mitigation  of  sentence.*  In  these  and  many  other  cases,  the 
crime  is  perjury. 

§  868.  Hawkins  says :  "  It  seems  to  be  clearly  agreed,  that 
all  such  false  oaths  as  are  taken  before  those  who  are  anj 
ways  intrusted  with  the  administration  of  public  justice,  in 
relation  to  any  matter  before  them  in  debate,  are  properly 

perjuries It  hath  been  holden,  that  not  only  such  per* 

sons  are  indictable  for  perjury,  who  take  a  false  oath  in  a 
court  of  record,  upon  an  issue  therein  joined,  but  also  all  those 
who  forswear  themselves  in  a  matter  judicially  depending 
before  any  court  of  equity,  or  spiritual  court,  or  any  other 
lawful  court,^  whether  the  proceedings  ^therein  be  of  record  or 
not,  or  whether  they  concern  the  interest  of  the  king  or  sab- 
ject.  And  it  is  said  to  be  no  way  material,  whether  such 
false  oath  be  taken  in  the  face  of  a  court,  or  persons  author- 
ized by  it  to  examine  a  matter,  the  knowledge  whereof  is 
necessary  for  the  right  determination  of  a  cause ;  and  there- 
fore, that  a  false  oath  before  a  sheriff,  upon  a  writ  of  inqairy 


^  Commonwealth  v.  Calvert,  1  Ya.  Cas.  181.  See  Respublica  v,  Wrigbt, 
1  Teates,  205. 

«  Pratt  V.  Price,  11  Wend.  127. 

'  Beg.  V.  Hughes,  1  Car.  &  K^  619.  And  see  Commonwealth  v.  Ficker- 
ing,  8  Grat.  628 ;  Commonwealth  v.  Parker,  2  Cufih.  212.  The  same,  under 
Hie  statute  of  Indiana.  The  Stato  v,  Offntt,  4  Blackfl  855.  Abo,  nader 
iida  Indiana  statute,  the  same  of  an  affidavit  for  the  eontinaance  of  a  cause. 
The  State  v.  Johnson,  7  Blackf.  49. 

*  The  State  v.  Keenan,  8  Bich.  456.  See  Stephens  v.  The  State,  1  Swan, 
Tenn.  157. 

*  For  instance,  a  court  baron.  Anonymous,  1  Mod.  55 ;  Anonjrmons,  1 
Sid.  454. 
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of  damages,  is  as  much  punishable  as  if  it  were  taken  before 
the  court  od  trial  of  the  cause."  ^ 

§  869.  The  test  to  determine,  whether  the  oath  is  such  as 
renders  a  violation  of  it  perjury,  is,  whether  it  is  administered 
in  a  course  of  justice,^  The  offence  cannot  be  founded  on  a 
(lere  oath  of  office.^  But  the  Connecticut  court  held,  that  it 
may  be  committed  in  the  examination  of  a  poor  debtor  before 
a  justice  of  the  peace ;  because,  although  the  proceeding  is 
not  judicial,  yet  it  is  in  a  course  of  justice.^  And,  in  another 
case,  this  tribunal  went  the  further  length  to  hold,  that  an  oath 
before  an  ecclesiastical  council,  in  a  course  of  discipline,  ia 
sufficient,'^ — a  proposition  which,  in  all  probability,  would 
not  be  universally  maintained.^  Yet,  on  the  strength  of  the 
case  last  alluded  to,  the  South  Carolina  court  not  only  de- 
cided, that  perjury  may  be  assigned  on  an  oath  administered 
by  a  justice  of  the  peace  on  the  investigation  of  a  matter 
submitted,  by  a  rule  of  court  to  which  the  parties  had  con« 
sented,  to  arbitration,  —  a  case,  clearly,  of  a  proceeding  in  a 
course  of  justice, —  but  laid  down  also  the  broad  proposition^ 
''  that  when  an  oath  is  administered  in  the  course  of  a  pro- 
ceeding sanctioned  by  the  express  enactment  of  the  legisla- 
ture, or  by  the  common  consent  and  usage  of  mankind,  and 


'  1  Hawk.  P.  C.  Curw.  Ed.  p.  430,  §  8. 
See  cases  cited  i1lfi:t^  to  this  section  ^  also  Comiiionweahli  v»  Warden,  It 
Met  406. 

'  The  State  tr.  Daytont  8  Zab.  49.  There  may  he  varioiis  reasons  for  this 
proposition.  Hawkins  says :  '*  The  notion  of  perjniy  is  confined  to  such  pub* 
lie  oaths  only  as  affirm  or  deny  some  matter  of  fiict,  contrary  to  the  knowl- 
edge of  tke  parfy ;  and,  therefore,  it  doth  not  extend  to  any  promissory 
oadis  whatsoever  [see  post,  §  878].  From  whence  it  cleariy  follows,  that  no 
officer,  public  or  priyate,  who  neglects  to  execute  his  office  in  pursnance  of 
his  oath,  or  acts  contrary  to  the  purport  of  it,  is  indictable  lor  peijnry  in 
respect  of  such  oath ;  yet  it  is  certain  that  his  offence  is  higUy  aggrayated 
by  being  contrary  to  his  oath,  and  therefore,  that  he  is  liable  to  the  sevei^r 
fine  on  that  account"    1  Hawk.  P.  C.  Curw.  £d.  p.  481. 

*  Arden  v.  The  State,  11  Conn.  408. 

*  Chapman  v.  Gillet,  2  Conn.  40. 

*  See  post,  §  870. 
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firom  which  a  temporal  loss  to  any  one  arises,  it  is  perjory  to 
swear  falsely."  ^  The  oath  cannot,  according  to  another  case, 
be  administered  by  the  arbitrators  themi:«elves,  who  have  no 
power,^  but  must  be  by  an  officer,  as  a  justice  of  the  peace, 
authorized  to  administer  oaths.^  The  Missouri  tribunal  held, 
not  altogether  in  conffict  with  this  doctrine,  that  when  the 
submission  to  arbitrators  is  by  parol,  out  of  court,  a  witne^ 
cannot  commit  perjury,  though  duly  sworn  by  a  justice  of 
the  peace.* 

§  870.  We  are  thus  led  to  the  general  proposition,  that  no 
extrajudicial  oath  will  sustain  an  indictment  for  this  offence.^ 
Therefore,  in  South  Carolina,  swearing  to  an  account,  to 
render  it  in  before  an  administrator,  has  been  held  to  be 
extrajudicial,  not  subjecting  the  party  falsely  swearing  to  an 
indictment.^  A  like  doctrine  has  been  held,  in  Tennessee,  as 
applicable  to  a  case  in  the  court  of  chancery,  wherein  there 
was  no  right  to  administer  the  oath.^  So  ''a  false  oath," 
says  Hawkins,  ''  taken  by  one  upon  the  making  of  a  bar- 


1  The  State  v.  Stephenson,  4  McCk>rd,  165.    See  post,  §  S70. 

*  Ante,  §  864. 

'  The  State  v.  McCroskey,  3  McCord,  808.    See  also  Reg.  r.  HaDett,  i 
Den.  C.  C.  237,  15  Jar.  433,  20  Law  J.,  n.  8.,  M.  C.  197.    Hawkins  says: 
**  It  seemeth  clear,  that  no  oath  whatsoever  taken  before  persons  acting 
merely  in  a  private  capacity,  or  before  those  who  take  npon  tiiem  to  admin- 
ister oaths  of  a  public  nature  without  legal  authority  fi>r  their  so  doing,  or 
before  those  who  are  legally  authorized  to  administer  some  kinds  of  oatbs, 
but  not  those  which  happen  to  be  tdken  before  them,  or  even  before  those 
who  take  npon  them  to  administer  justioe  by  virtue  of  an  authority  seem- 
ingly colorable,  bot  in  truth  unwarranted  and  merely  void,  can  ever  amonot 
to  perjuries  in  the  eye  of  the  law,  because  they  are  of  no  manner  of  foite, 
but  are  altogether  idle.''    1  Hawk.  F.  C.  Curw.  £d.  p.  431,  §  4.    Seeante, 
§862. 

*  Mahan  v.  Berry,  5  Misso.  21. 

*  Pegram  v.  Styron,  1  Bailey,  595;  Lamden  v.  The.  State,  5  Hiimpk8S; 
Waggoner  v.  Richmond,  Wright,  173;  Bex  t;.  Foster,  £u8&  &  By.  459; 
Jackson  v.  Humphrey,  1  Johns.  498. 

*  Pegram  v.  Stjron,  supra. 

^  Lamden  v.  Hie  State,  supra.    See  ante,  §  863. 
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gain,  that  the  thing  sold  is  his  own,  is  not  punishable  as 
perjury."^ 

§  871.  Thus  we  are  led  to  the  farther  proposition,  that  not 
only  must  the  tribunal  have  jurisdiction  of  the  cause,  as  be- 
fore explained,^  but  the  cause  must  be  properly  in  court'  If, 
for  instance,  it  is  abated  by  the  death  of  a  party,  there  is  no 
perjury  in  the  false  swearing.^  But  where  there  is  in  the 
proceedings  a  mere  formal  defect,  which  is  amendable;^  or 
where,  the  affidavit  being  out  of  court,  there  is  an  error  or 
omission  in  the  jurat,  which  must  be  amended  before  it  can 
be  used  for  the  purpose  for  which  it  was  taken,^  the  actual 
use  of  it  not  being  essential  to  the  offence  ;7  or,  probably,  in 
all  cases  of  defective  proceedings  which  are  voidable  merely 
and  not  void  ;^  or,  a  fortiori,  where  the  judge  at  the  trial  per- 
mits the  cause  to  go  on  upon  a  pleading  not  sufficiently  defi- 
nite,^ or,  by  agreement  of  parties,  before  an  inadequate 
number  of  jurors;^®  there  may  be  perjury  committed.  If  the 
final  judgment  has  been  reversed  on  writ  of  error,  any  false 
swearing  at  the  trial  may  still  be  proceeded  against  by  indict- 
ment.^^ And  if  the  cause  goes  to  the  jury,  and  they  give  no 
credit  to  the  false  testimony,  the  result  is  not  different.^ 


1  1  E[awk.  P.  C.  Cnrw.  Ed.  p.  431. 

*  Ante,  §  864. 

'  See  cases  cited  to  this  section,  infra ;  also  Beg.  o.  Scotton,  8  Jur.  400 ; 
Reg.  V.  Ewington,  Car.  &  M.  819. 

*  Kex  v.  Cohen,  1  Stark.  511. 

*  Pippet  t7.  Beam,  1  D.  &  R.  266,  5  B.  &  Aid.  684 ;  Bex  v.  Christian, 
Car.  &  M.  888 ;  The  State  v,  Layalley,  9  Misso.  824. 

*  Rex  V.  Hailey,  Byan  &  Moodj  N.  P.  94, 1  Car.  &  P.  268.    See  Cook 
p.  Staats,  18  Barb.  407. 

'  Bex  V.  Hailey,  supra;  Bex  v.  Crosslej,  7  T.  B.  815;  Bex  v.  Christian, 
Car.  &  M.  888. 
'  Van  Steenbergh  v.  Kortz,  10  Johns.  167. 

*  The  State  v.  Keene,  26  Maine,  38. 
»  The  State  ».  Hall,  7  Blackf.  25. 

"  Beg.  r.  Meek,  9  Car.  &  P.  513. 
"  Hamper's  case,  3  Leon.  230. 
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§  872.  A  false  affidavit  may  be  of  a  nature  to  be  indicta- 
ble as  a  misdemeanor,  on  common  law  principles,  while  it 
doed  not  amount  to  the  technical  offence  of  perjury.^  Thus, 
while  perjury  cannot  be  assigned  on  a  foreign  affidavit,^  if  a 
person  knowingly  uses  it  here,  being  false,  be  commits  an 
indictable  misdemeanor,  in  attempting  to  pervert  public  jos- 
tioe.^  And,  in  England,  a  false  oath  taken  before  a  surrogate, 
to  deceive  him  into  granting  improperly  a  marriage  certifi- 
cate, though  not  perjury,  is  a  criminal  misdemeanor.^ 


II.  Question  of  MateriaMty. 

§  873.  The  oath  must  not  only  be  administered  by  com- 
petent authority,  and  before  a  court  or  magistrate  having  just 
•legal  right  to  proceed  in  the  cause,  but  the  testimony  given 
under  it  must  be  pertinent  and  material  to  the  question  in  con- 
isroversy.^  Some  of  the  authorities  add,  that  it  must  also  be  of 
a  nature  to  prejudice  some  person  or  the  State.®    But  clearly 

^  Bex  V.  O'Briaii,  2  Stra.  1144,  7  Mod.  378;  Ex  parte  Overton,  2  Bose, 
267 ;  Rex  v.  De  Beauvoir,  7  Car.  &  P.  17. 

'  Maflgrave  v.  Medex,  19  Yes.  652. 

'  Omealy  v.  Newell,  8  East,  864.  As  to  false  evidence  given  here,  under 
a  commission  from  a  tribtmal  in  a  foreign  country,  see  Calliand  v,  Vaogiiui, 
1  B.  &  P.  210. 

*  Beg.  V.  Chapman,  1  Den.  C.  C.  482,  Temp.  &  M.  90, 18  Jar.  885, 18  Lsw 
J.,  N.  8.,  M.  C.  152. 

'  That  is,  according  to  the  issue  as  it  stands  at  the  time  the  testimony  is 
given.    Bullock  v.  Koon,  4  Wend.  581. 

•  Bex  o.  Aylett,  1  T.  B.  63;  Conunonwealth  v.  Knight,  12  Maes.  274; 
The  State  v.  Ammons,  8  Murph.  128;  Martin  o.  Miller,  4  MisBO.  47; 
Pankey  v.  People,  1  Scam.  80 ;  Beg.  v.  Overton,  Car.  &  M.  655 ;  Comnum- 
wealth  r.  Pickering,  8  Grat  628 ;  Beg.  v.  Phillpotts,  2  Den.  C.  C.  302, 8  Eng. 
L.  &  £q.  580 ;  Beg.  v.  Yates,  Car.  &  M.  132,  5  Jur.  636 ;  McMurry  v.  T^ 
State,  6  Ala.  324 ;  White  v.  The  State,  1  Sm.  &  M.  149 ;  Bex  v.  Dme,  1 
Sid.  274;  Weathers  v.  The  State,  2  Blackf.  278;  The  State  o.  Hayivaid, 
1  Nott  &  McCord,  546;  Steinman  r.  Mc Williams,  6  Barr,  170;  Common- 
wealth V.  Parker,  2  Cush.  212;  The  State  v.  Hattaway,  2  Nott  &  McCord, 
118 ;  Hinch  r.  The  State,  2  Misso.  158 ;  Studdard  v.  Linvitle,  8  Hawks,  474. 
In  The  State  v.  Dodd,  8  Murph.  226,  Henderaon,  J.,  observed:  '« We  know 
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this  latter  ingredient  is  a  mere  formal  one ;  because,  if  the 
false  testimony  is  to  the  purpose,  it  tends  of  course  to  produce 
such  injury.  It  need  not  affect  the  principal  issue,  but  only 
a  collateral  one  ;^  as,  for  instance,  "if  the  credit  of  a  witness 
is  in  question,  and  another  person  to  support  it  swears  falsely, 
it  is  perjury."'  Neither  need  it  be  sufficient  of  itself  alone  to 
produce  the  wrong  result;  if  it  is  a  part,  or  link,  it  is  suffi- 
cient^ So  there  is  no  rule  making  any  distinction,  whether 
it  comes  voluntarily  from  the  witness,  in  answer  to  no  ques- 
tion put,  or  is  responsive  to  a  particular  inquiry ;  for,  in  either 
case,  the  witness  is  sworn  to  speak  the  truth.*  And,  of 
course,  a  promise  cannot  be  material  to  any  issue;  and  a 
mere  promissory  oath,  or  promissory  statement  under  oath, 
is  no  perjury.^ 

§  874.  The  (^estion,  of  what  particular  matter  is  to  be 
regarded  as  material,  is  one  of  difficulty,  involving  the  whole 
science  of  judicial  evidence.  The  fact  that  the  judge  admit- 
ted the  evidence  is  not  conclusive ;  neither  is  all,  concerning 
which  a  witness  may  properly  be  interrogated,  such  matter 
as  comes  within  the  definition  of  material ;  because  great 
latitude  is  allowed  on  crossrexaminations.     Hawkins,  an  au- 


of  no  rale  or  criterion  by  which  an  act  can  be  ascertuned  to  be  criminal,  but 
that  of  ita  being  against  the  interest  of  the  State.  A  false  oath  is  only  inju* 
nous  to  the  State,  or  even  to  an  individual,  when  it  tends  to  prevent  right. 
Therefore,  to  coDstitute  perjury,  it  must  be  to  some  material  fact  tending 
to  injure  some  person.  If  it  be  entirely  immaterial,  it  cannot  affect  any 
one ;  it  wants  a  necessary  ingredient  to  constitute  it  an  offence  against  soci- 
ety." If  an  oath  has  been  broken  by  giving  false  testimony  adyantageous  to 
the  government,  still  the  prosecuting  authority  may  proceed  against  the 
giver  of  the  testimony  for  perjury.    Agar's  case,  Sir  F.  Moore,  627. 

1  The  State  v.  Keenan,  8  Rich.  456 ;  The  State  v.  Lavalley,  9  Misso.  824 ; 
Commonwealth  v.  FoUard,  12  Met.  225. 

'  Bex  V.  Creep,  Holt,  535, 1  Ld.  Raym.  257,  Comyn,  43,  note,  Comb.  460, 
10  Mod.  195. 

*  The  State  v.  Dayton,  3  Zab.  49;  Commonwealth  v.  Pollard,  12  Met. 

225. 

*  Commonwealth  v.  Knight,  12  Mass.  274. 

*  1  Hawk.  P.  C.  Curw.  £d.  p.  431.    See  ante,  <  869  and  note. 
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tbority  of  himself,^  observes  as  follows :  ^  It  seemeth  dear, 
that,  if  the  oath  for  which  a  man  is  indicted  of  peijory,  be 
wholly  foreign  from  the  pm'pose,  or  altogether  immateriil, 
and  neither  any  way  pertinent  to  the  matter  in  qnestion,  nor 
tending  to  aggravate  or  extenuate  the  damages,  nor  likdy  to 
induce  the  jury  to  give  a  readier  credit  to  the  substantial  part 
of  the  evidence,  it  cannot  amount  to  perjury,  because  it  is 
merely  idle  and  insignificant  As  if,  upon  a  trial  in  which 
the  question  is,  whether  such  a  one  was  compos  or  not,  a  wit- 
ness introduoes  his  evidence  by  giving  a  history  of  a  joorney 
which  he  took  to  see  the  party,  and  happens  to  swear  falsely 
in  relation  to  some  of  the  circumstances  of  the  journey.  Also 
it  hath  been  adjudged,  that,  wh^re  a  witness,  being  asked  by 
a  judge  whether  A.  brought  a  certain  number  of  sheep  from 
one  town  to  another  all  together?  answered,  that  be  did  so; 
where  in  truth  A.  did  not  bring  them  all  t<%ether,  bat  part 
at  one  time  and  part  at  another,  yet  such  witness  was  not 
guilty  of  perjury ;  because  the  substance  of  the  question  was, 
whether  A.  did  bring  them  at  all  or  not,  and  the  manner  of 
bringing  them  was  only  a  circumstance.  And  upon  the  same 
ground  it  is  said  to  have  been  adjudged,  that,  where  a  wit- 
ness being  asked,  whether  such  a  sum  of  money  were  paid 
for  two  things  in  controversy  between  the  parties  ?  answered, 
t(^at  it  was,  where  in  truth  it  was  paid  only  for  one  of  tbem  by 
agreement,  such  witness  ought  not  to  be  punished  for  perjuiy ; 
because,  as  the  case  was,  it  was  no  way  material  whether  it 
were  paid  for  one  or  both.  Also  it  is  said  to  have  been  le- 
t^olved,  that  a  witness  who  swore  that  one  drew  his  dagger 
.and  beat  and  wounded  J.  S.,  where  in  truth  he  beat  him  with 
.a  staff,  was  not  guilty  of  perjury,  because  the  beating  only 
•was  material.^ 

§  875.  ^<  But,"  adds  the  same  author,  '<  perhaps  in  all  these 
.cases  it  ought  to  be  intended,  that  the  question  was  pat  in 
.  such  a  manner  that  the  witness  might  reasonably  apprehend, 

*  See  Vol  I.  §  60. 

'  1  Hawk.  P.  C.  Curw.  Ed.  p.  483,  §  8 ;  lb.  8tb  ed.  c  69,  $  8. 
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that  the  sole  design  of  putting  it  was  to  be  informed  of  the 
Bnbstantial  part  of  it,  which  might  induce  him  through  inad- 
vertency to  take  no  notice  of  the  circumstantial  part,  and 
give  a  general  answer  to  the  substantial ;  for  otherwise,  if  it 
appear  plainly,  that  the  scope  of  the  question  was  to  sift 
him  as  to  his  knowledge  of  the  substance,  by  examining  him 
strictly  concerning  the  circumstances,  and  he  give  a  particu- 
lar and  distinct  account  of  the  circumstances,  which  after^ 
wards  appears  to  be  false ;  surely  be  cannot  but  be  guilty  of 
perjury,  inasmuch  as  nothing  can  be  more  apt  to  incline  a 
jury  to  give  credit  to  the  substantial  part  of  a  man's  evidence, 
than  his  appearing  to  have  an  exact  and  particular  knowl- 
edge of  all  the  circumstances  relating  to  it  And,  upon  these 
grounds,  I  cannot  but  think  the  opinion  of  those  judges  very 
reasonable,  who  held,  that  a  witness  was  guilty  of  perjury, 
who,  in  an  action  of  trespass  for  breaking  the  plaintiff's  close 
and  spoiling  it  with  sheep,  deposed  that  he  saw  thirty  or  forty 
sheep  in  the  said  close,  and  that  he  knew  them  to  be  the 
defendant's,'  because  they  were  marked  with  such  a  mark, 
which  he  knew  to  be  the  defendant's  mark,  where  in  truth 
the  defendant  never  used  such  a  mark ;  for  the  giving  such  a 
special  reason  for  his  remembrance  could  not  but  make  his 
testimony  more  credible  than  it  would  have  been  without  it ; 
and,  though  it  signified  nothing  to  the  merits  of  the  cause 
whether  the  sheep  had  any  mark  at  all  or  not,  yet,  inasmuch 
as  the  assigning  such  a  circumstance  in  a  thing  immaterial 
had  such  a  direct  tendency  to  corroborate  the  evidence  con- 
cerning what  was  most  material,  and  consequently  was 
equally  prejudicial  to  the  l>arty,  and  equally  criminal  in  its 
own  nature,  and  equally  tending  to  abuse  the  administration 
of  justice,  as  if  the  matter  sworn  had  been  the  very  point  in 
issue,,  there  doth  not  seem  to  be  any  reason  why  it  should 
not  be  equally  punishable.  But  I  cannot  find  this  matter 
anywhere  thoroughly  settled  or  debated,  and  therefore  shall 
leave  it  to  every  man's  own  judgment,  which,  from  the  con- 
sideration  of  the  circumstances  of  each  particular  case,  may 
generally  without  any  great  difficulty  discern  whether  the 
matter  in  which  perjury  is  assigned,  were  wholly  impertinent, 
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idle,  and  insignificant,  or  not,  which  seems  to  be  the  best 
rule  for  determining  whether  it  be  punishable  as  perjury  or 
not."i 

§  876.   The  reader  will  consult  the   authorities  cited  at 
§  873 ;  but  a  few  points  adjudged,  within  the  general  doc- 
trine, will  be  of  assistance  to  him.     Testimony  tending  to 
aggravate  the  damages  or  punishment  is  material.*    So  also, 
in  a  late  case,  the  English  judges  announced  the  broad  doc- 
trine, that  "every  question,  on  crosd-examination,  that  goes 
to  the  credit  of  a  witness  is  material ;"  and  will  lay  the  foun- 
dation of  an  indictment,  if  a  false  answer  is  given.*    There 
is  great  difficulty  in  practically  applying  this  latter  rule ;  and 
precisely  how  far  the  American  courts  will  carry  it,  cannot 
now  be  safely  stated.^     Another  point  is,  that,  if  a  witness 
denies  on  his  oath  a  promise  which  the  statute  of  frauds  re- 
quires to  be  in  writing,  he  does  not  commit  this  offence; 
because  the  promise  by  parpl  does  not  bind  the  party,  and  so 
the  proof  of  it  by  parol  tends  not  to  establish  any  question  ia 
issue.^    But,  in  Massachusetts,  where  the  courts  hold,  that 
one  summoned  as  a  trustee  of  a  defendant  may  discharge 
himself  on  showing  a  payrqent  of  the  money  upon  a  usurions 
contract;  if,  after  such  discharge,  on  a  controversy  concern- 
ing the  oath  of  the  trustee,  the  principal  defendant  denies 
under  oath  the  existence  of  the  usurious  contract,  be  com- 
mits, the  denied  being  false,  the  offence  of  perjury.^    And,  in 
the  case  of  a  written  agreement  attempted  to  be  impeached 
in  a  court  of  equity  for  fraud,  if  the  defendant  denies,  in 


»  1  Hawk.  P.  C.  Curw.  Ed.  p.  484,  §  8,  cL  2 ;  lb.  6th  ed.  c  6d,  §  8,  d.  2. 

*  Stephens  v.  The  State,  1  Swan,  Tenn.  157;  The  State  v.  Korxis,  9  N. 
H.  96. 

'  Beg.  r.  Oyerton,  2  Moody,  268  (and  see  the  Amexican  note),  Car.  & 
M.  655. 

*  Staddard  v,  Linrilie,  3  Hawks,  474,  overmling  The  State  v.  Stnt,  1 
Murph.  124. 

*  Rex  V.  Dunston,  Ryan  &  Moody  N.  P.  109;  Rex  v.  Benesech,  Feake 
Ad.  Cas.  98.    And  see  ante,  §  868  ;  1  Russ.  Crimes,  Grea.  £d.  601. 

*  CommonweaUh  v.  Parker,  2  Cush.  212. 
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answer  to  the  bill,  parol  qaalifications  of  the  agreement,  this 
denial,  when  false,  amounts  to  perjury.^ 

§  877.  Where  an  affidavit  to  procure  a  search-warrant,  on 
a  charge  of  felony,  is  false,  the  affidavit  is  equally  the  subject 
of  indictment,  whether  a  particular  person  is  mentioned  as 
the  guilty  one  or  not^  In  like  manner,  where  three  or  more 
are  jointly  proceeded  against  for  an  assault,  the  acts  of  each 
of  them  are  admissible  in  proof  against  the  others,  and  so 
testimony  concerning  them,  if  false,  is  perjury.^  Hume,  writ- 
ing of  the  Scotch  law,  says,  "  it  will  be  difficult  to  ground, 
in  any  case,  a  relevant  charge  of  perjury  upon  a  mere  omis- 
sion;"^ but,  clearly,  this  distinction,  points  only  to  the  diffi- 
culty of  making  proof,  for  witnesses  are  sworn  to  tell  the 
whole  truth.^ 

§  878.  There  are  circumstances  in  which  the  opinion  of 
the  witness  becomes  important  to  the  question  at  issue.  If, 
in  these  circumstances,  he  swears  falsely  to  his  opinion,  he 
commits  perjury ;  though,  usually,  there  is  difficulty  in  estab- 
lishing the  offence  in  proof.^  And,  growing  doubtless  out  of 
the  difficulty  of  proof,  the  doctrine  is  laid  down,  that  perjury 
cannot  be  committed  where  the  testimony  goes  to  the  ques- 
tion of  the  legal  construction  of  an  instrument  in  writing.*^ 


>  Begi  V.  Yates,  Car.  &  M.  1S2,  5  Jur.  686 ;  1  Boss.  Crimes,  Grea.  Ed. 
602. 

*  Carpenter  v.  The  State,  4  How.  Missis.  163. 
»  The  Stote  v.  Norris,  9  N.  H.  96. 

*  1  Hume  Crim.  Law,  2d  ed.  8611 

*  United  States  p.  Conner,  8  McLean,  578;  Commonwealth  v.  Cook,  1 
Bob.  Ya.  729.  See  Bex  v.  Moody,  5  Car.  &  F.  28 ;  s.  c.  nom.  Bex  v.  Mudie, 
1  Moodj  &  B.  128. 

*  Beg.  r.  Schlesinger,  10  Q.  B.  670, 12  Jar.  288,  17  Law  J.,  n.  s.,  M  C. 
29 ;  Fergus  v.  Hoard,  15  IlL  857 ;  The  State  v.  Lea,  8  Ala.  602 ;  Patrick  v. 
StDoke,  8  Strob.  147 ;  The  State  v.  Cruikshank,  f  Blackf.  62;  Bex  v.  Fed- 
lej,  1  Leach,  4th  ed.  825.  See  1  Hawk.  F.  C.  Curw.  Ed.  p.  483,  §  7  and 
note;'  1  Gab.  Crim.  Law,  798;  1  Boss.  Crimes,  Grea.  £d.  597;  1  Alison 
Grim.  Law,  468. 

''  Bex  V.  Crespigny,  1  Esp.  280 ;  The  State  v.  Wodverton,  8  Blackf.  452. 
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Now,  there  are  eases  in  which  the  matter  of  constaiction, 
being  a  question  of  law  for  the  court,  could  not  be  made  the 
subject  of  relevant  testimony  by  a  witness ;  but,  in  cases  not 
involving  this  principle,  no  reason  appears  why,  if  a  witness 
falsely  swears  to  such  construction,  and  proof  can  be  adduced 
clearly  establishing  his  knowledge  of  the  law  to  be  the  re- 
verse of  his  testimony,  he  should  not  be  holden  the  same  as 
for  any  other  false  swearing.  Where  the  words  of  the  wit- 
ness were,  that  a  person  named  "  did  feloniously  steal,  take, 
and  carry  away  a  rifle,"  etc.,.  this  charge  of  stealing  was  held 
to  be  a  statement  of  fact,  and  not  of  law.^ 

IIL  The  Tesiimon$f  as  being  False. 

§  879.  The  testimony  must  be,  as  we  shall  see  by  and 
by,^  corrupt;  and  from  this  proposition  may  be  inferred  the 
further  one;  that  it  must  be  false.  But,  if  the  witness  sup- 
poses he  is  testifying  falsely,  it  is  corrupt  as  to  him,  and  a 
perversion  of  the  truth  in  a  course  of  justice ;  it  is  therefore 
perjury,  though  in  fact  what  he  says  is  true.' 

§  880.  If  a  witness  testifies  —  either  in  two  different  cases, 
or  in  one  case  at  different  examinations,  or  at  one  examina- 
tion—  to  two  opposite  things,  irreconcilable  with  each  other, 
he  commits  perjury  in  making  the  false  statement,  but  not  in 
making  the  true  one.*  And  though  what  he  said  when  he 
told  the  truth  may  be  shown  in  evidence  against  him  on  the 
indictment  for  telling  the  falsehood,  yet  there  must  be  testi- 
mony outside  of  his  own  contradictory  statements  showing 
which  of  the  two  is  false.^ 


^  Hoch  p.  People,  8  Micli.  552.    And  see  The  State  o.  Lea,  3  Ala.  602. 
»  Post,  §  881  et  seq. 

•  VoKI.  §316;  3  Inst  166. 

•  Martin  p.  Miller,  4  Misso.  47 ;  Maynard's  case,  1  Vent  182. 

•  1  Hume  Crim.  Law,  2d  ed.  366 ;  Dodge  v.  The  State,  4  Zab.  455 ;  YJe%. 
».  Hugbes,  1  Car.  &  K.  519.  The  majority  of  the  judges,  in  People  v.  Bux^ 
den,  9  Barb.  467,  seemed  to  be  of  opinion,  that  the  circumstances  and  form 
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IV.  The  Intent. 

§  881.  A  question  of  some  difficulty  has  arisen  on  this 
subject ;  namely,  whether  perjury  requires  the  specific  intent 
to  swear  falsely,  or  whether  it  is  committed  by  false  swearing 
produced  by  gross  carelessness  concerning  the  evidence,  or 
by  other  evil  mind.  The  reader  is  referred  to  Chapter  IX. 
(concerning  the  intent),  of  the  previous  volume,  for  a  fuller 
statement  of  this  distinction.  Hawkins  says :  ''  It  seemeth 
that  no  one  ought  to  be  found  guilty  [of  this  offence],  with- 
out clear  proof  that  the  false  oath  alleged  against  him  was 
taken  with  some  degree  of  deliberation ;  for,  if,  upon  the 
whole  circumstances  of  the  ccu^e,  it  shall  appear  probable  that 
it  was  owing  rather  to  the  weakness  than  perverseness  of  the 
party,  as  where  it  was  occasioned  by  surprise,  or  inadver- 
tency, or  a  mistake  of  the  true  state  of  the  question,  it  cannot 
but  be  hard  to  make  it  amount  to  voluntary  and  corrupt  per- 
jury, which  is  of  aU  crimes  whatsoever  the  most  infamous 
and  detestable."^  But  this  view  comes  short  of  meeting  the 
exact  difficulty. 

§  882.  That  perjury  must  be  what  the  law  calls  wilful  and 
corrupt,  is  well  settled.^  Even  an  indictment  which  charges 
the  defendant  with  having '^  falsely"  and  maliciously  given  in 
the  false  testimony,  is  not  sufficient,  unless  it  also  alleges  that 
the  swearing  was  "  wilful"  or  was  "  corrupt ;"  or,  perhaps,  the 
two  words  must  be  united.^  A  mere  mistake  of  the'fact49  is 
not  therefore  enough.^    And,  if  a  man  states  the  truth  to  a 

of  the  second  statement  may  be  such  as  to  render  it  sufficient  in  proof  of 
perjoiy  in  the  first,  ivitiiont  other  external  evidence. 
^  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  429,  §  2. 

*  Wyld  9.  Cookman,  Cro.  Eliz.  492,  pL  9 ;  Bex  v.  Smith,  2  Show.  165 ; 
United  States  v.  Babcook,  4  McLean,  118 ;  The  State  v.  Cariand,  3  Dev. 
114.  ' 

'  Bex  V,  Bichards,  7  D.  &  B.  665 ;  s.  c.  nom.  Bex  o.  Stephens,  5  B  &  C. 
846. 

*  Beg.  V.  Muscot,  10  Mod.  192, 195 ;  Bex  v.  DeBeauv(nr,  7  Car.  &  P.  17 ; 
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lawyer  who  reduces  the  statement  to  writing,  and  then 
makes  oath  to  the  writing  under  persuasion  of  thi?  legal 
adviser  in  whom  he  has  confidence,  that  it  differs  not  from 
the  oral  statement,  he  cannot  be  convicted  of  perjury,  tboogh 
in  fact  the  writing  is  wrong.^ 

§  883.  But  the  difficulty  still  remains,  whether,  under  all 
circumstances,  there  must  be  in  the  mind  of  the  witness  the 
specific  intent  to  swear  to  what  is  not  true.  There  is  a  New 
Yofk  case,  tried  before  Walworth  while  circuit  judge,  in 
which  he  clearly  stated  to  the  jury,  that  intoxication  is  do 
defence  to  an  indictment  for  perjury.'  If  this  latter  propo- 
sition is  universally  correct,  the  result  is,  that  men  may  com- 
mit perjury  without  the  specific  intent  mentioned.'  On 
the  other  hand,  Baldwin,  J.,  laid  it  down  on  one  occask)D, 
that  rash  and  reckless  disregard  of  the  truth,  where  there 
is  not  belief  in  the  mind  of  the  witness  that  he  is  Bwea^ 
ing  falsely,  is  not  sufficient;  though  his  testimony,  in  fact 
false,  would  have  been  made  correct  if  he  had  used  caution. 
This  learned  judge  added :  ''  His  negligence  or  carelessness 
in  coming  to  that  belief  or  conclusion  of  the  mind,  witboat 
taking  proper  pains  to  enable  him  to  ascertain  the  truth  of 
the  facts  to  which  he  swears,  does  not  make  his  oath  comipt, 
and  peijury  cannot  be  wilful  where  the  oath  is  according  to 


Beg.  V.  Fontiune,  Morean,  11  Q.  B.  1028;  Commonwealth  v.  Cook,  1  Bob- 
Ya.  729 ;  The  State  v.  Lea,  3  Ala.  602. 

^  United  States  t7.  Stanley,  6  McLean,  409.  And  see  United  States  t. 
Conner,  3  McLean,57S,McLean,J.,inthi8la8tca9eobserYing:  "Themaiiin 
is  admitted,  that  ignorance  of  the  law  constitutes  no  excuse  for  the  commis- 
sion  of  a  crime.  But  the  intention  with  which  the  act  is  done  must  ^nt  a 
character  to  the  act.  A  man  may  innocently  commit  homicide.  If,  in  doing 
a  lawful  act,  he  should  unintentionally  kill  a  feEow  creature,  he  is  m  no 

sense  guilty  of  a  crime.    A  bankrupt acts  fiuriy  in  snbauttiiig  the 

fitcts  to  his  counsel,  and,  by  acting  under  his  advice,  he  shows  a  desire  to 
conform  to  the  law;"  so  tiiat,  where  he  maktes  a  mistske  by  an  omisBkA 
from  his  schedule,  he  does  not  conmiit  peijury. 

■  People  ©.  Willey,  2  Parker,  19. 

'  See  the  chapter  on  Dmnkenness,  YoL  L  §  298  et  teq. 
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the  belief  and  conviction  of  the  witness  as  to  its  truth."  ^ 
And,  on  the  whole,  the  doctrine  best  supported  seems  to  be, 
as  stated  in  our  previous  volume,  that  the  intent  must  be  spe- 
cific,  to  swear  untruly.* 


V.  English  Statutes  as  Common  Law  here. 

§  881.  There  are  some  old  English  statutes  on  the  subject 
of  perjury,  but  they  seem  not  to  have  been  regarded  as  of 
force  in  this  country ;  and,  indeed,  there  is  no  view  we  can 
take  of  them  making  them  of  much  importance  to  the  jurid- 
ical inquirer  here.  They  may  be  found,  with  the  expositions 
of  the  English  courts,  stated  in  the  English  books.  Perhaps 
a  reference  to  them  will  be  convenient,  occasionally,  to  our 
practitioners.^ 

VL  Concluding  Points. 

§  885,  Degree  of  Crimea  and  the  Punishment.  "  Before  the 
conquest,"  says  Lord  Coke,  "perjury  was  punished  some- 
times by  death,  sometimes  by  banishment,  and  sometimes  by 
corporal  punishment,  etc."*  But  afterward  the  usual  penalty 
of  misdemeanor — being  imprisonment,  fine,  and  the  like  — 
came  to  be  universal ;  and,  since  then,  if  not  at  all  times,  this 
oflfence  has  been  merely  a  misdemeanor  at  common  law,  and 
not  felony.^  In  some  of  the  States,  as  Georgia,^  it  is  made 
felony  by  force  of  the  statutes.^ 


^  United  States  v.  Shellmire,  Bald.  870,  378. 
«  Vol.  I.  §  233. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  436  et  seq.;  2  Rasa.  Crimes,  Grea.  Ed.  604 
etseq. 

«  3  Inst  168. 

*  8  Inst.  163 ;  Case  of  False  Affidavits,  12  Co.  128 ;  Ryalls  v.  Beg.  18  Jur. 
269,  18  Law  J.,  x.  s.,  M.  C.  69 ;  Bex  v.  Wallengen,  1  Sid.  106 ;  Manney's 
case,  12  Co.  101 ;  Beg.  v.  Dunn,  12  Jur.  99 ;  Bex  v.  Johnson,  2  Show.  1,  4 ; 
2  Chit.  Crim.  Law,  818. 

*  A.  v.  B.,  B.  M.  CharL  228, 

^  And  see  De  Bemie  v.  The  State,  19  Ala.  28. 
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§  886.  Attempts.  "We  have  seen,^  that  peijury,  thon^  a 
substantive  crime,  partakes  of  the  nature  of  an  attempt  Yet 
this  crime  must  be  so  far  carried^  that,  if  one,  for  instance, 
merely  writes  an  affidavit,  which  is  not  used,  he  is  not  goilty 
of  the  complete  offence  of  perjury;^  though,  if  it  is  sworn  to, 
being  false,  yet  not  tendered  in  court,  he  does  become  folly 
guilty .8  Yet,  by  acts  short  of  the  full  offence,  he  may  perpe- 
trate the  attempt  to  commit  perjury ;  which  attempt  is  in- 
dictable* on  principles  mentioned  in  our  previous  volome.' 
For  example,  if  one  takes  an  oath  before  an  officer  not  an- 
thorized  to  administer  it,  intending  it  shall  be  used  in  a 
course  of  justice,  he  is  punishable  fof  an  attempt,  the  same 
as,  if,  the  officer  being  authorized  as  he  supposed  him  to  be, 
he  would  then  be  for  the  offence  complete.® 

§  887.  Subornation  of  Perjury.  The  doctrine  is  familiar, 
that,  if  one  procures  another  to  commit  a  misdemeanor,  and 
the  other  commits  it,  the  procurer  is  indictable  for  the  act 
done  by  the  other,  the  same,  precisely,  as  if  his  own  hand 
had  performed  it.^  This  principle  applies  in  peijury;*  bat, 
as  a  mere  name  given  to  the  procuring,  it  is  call^  8ab<»ma- 
lion  of  perjury.  Yet,  in  fact,  it  is  perjury  itsrff.  It  requiiw 
that  the  offence  be  actually  committed  by  the  pertson  operated 
on;®  while,  however,  if  it  is  not  so  committed,  the  sdicita- 


»  Vol.  I.  §  316. 

•  Rex  V.  Taylor,  Holt,  684. 

•  Ante,  §  871. 

•  Reg.  0.  Stone,  Dean.  2M,  22  Law  J.,  k;  b.,  M.  C.  24, 17  Jnr.  UO^i 
22  Eng.  L.  &  £q.  593 ;  post,  §  887. 

•  Vol.  I.  §  610  et  seq. 
'  Reg.  V.  Stone,  supra. 
'  Vol.  I.  §  488. 

"  And  see  United  States  r.  Staats,  8  How.  U.  S.  41. 

•  Vol.  I.  §  865;  1  Hawk.  P.  C.  Curw.  Ed.  p.  485;  8  Inst  167;  1  Ro» 
Crimes,  Grea.  Ed.  596 ;  Rex  v.  Johnson,  2  Show.  1,4;  Cominonwealth  v* 
Douglass,  5  Met  241. 
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tion  is  an  indictable  attempt,^  according  to  principles  already 
safficiently  discussed.^ 


^  1  Hawk.  P.  C.  Curw.  Ed.  p.  485,  §  10;  Rex  v.  Phillips,  Cas.  temp. 
Hardw.  241 ;  Rex  r.  Johnson,  2  Show.  1,.2;  Reg.  v.  Darby,  7  Mod.  109. 
*  VoL  L  §  525,  526. 


PETIT  LARCENY.    See  Vol.  I.  §  478, 479,  622,  627, 628,  645, 646.   And 

flee  ante,  tiL  Larcekt. 
PETIT  TREASON.    See  YoL  I  §  468, 480,  680.  And  seejKMt,  tU.  Tbba- 

80K. 
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CHAPTER  LITL 


PIRACY.^ 


§  888.  The  reader  remembers  the  doctrine,  that  the  tribu- 
nals of  the  United  States  have  no  jurisdiction  at  common 
law.^  Piracy,  therefore,  being  an  offence  committed  out  of 
the  States,  —  unless  indeed  may  be  excepted  some  localities 
which  are  both  on  the  high  seas  and  within  a  particnlai 
State,  —  cannot  be  punished,  except  under  a  statute  enacted 
by  congress.  On  the  third  day  of  March,  A.  D.  1819,  the  fol- 
lowing section  was  adopted :  "  That  if  any  person  or  persons 
whatsoever,  shall,  on  the  high  seas,  commit  the  crime  of 
piracy,  as  defined  by  the  law  of  nations,  and  such  offender 
or  offenders  shall  afterwards  be  brought  into  or  found  in  the 
United  States,  every  such  offender  or  offenders  shall,  upon 
conviction  thereof,  before  the  circuit  court  of  the  United 
States  for  the  district  into  which  be  or  they  may  be  brought, 
or  in  which  he  or  they  shall  be  found,  be  punished  with 
death."  ^  But  the  next  section  provides,  "  That  this  act  shall 
be  in  force  until  the  end  of  the  next  session  of  congress;" 
and,  though  other  parts  of  it  were  afterward  made  perpet- 
ual, this  section  was  not*  There  was,  however,  passed  at 
the  next  session,  the  provision,  that  the  foregoing  section  'Ms 
hereby  continued  iri  force,  as  to  all  crimes  made  punishable 
by  the  same,  and  heretofore  committed,  in  all  respects  as 
fully  as  if  the  duration  of  the  said  section  bad  been  without 


^  For  matter  under  this  tide,  see  Vol  L  §  S44,  580,  654. 

•  VoL  I.  §  16-22. 

*  3  n.  S.  Stats,  at  Large,  c  77,  §  5,  p.  510. 

«  Dunlop's  Digest  of  United  Stated  L&vn,  p.  598,  note. 
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limitation."^  And,  though  we  may  perhaps  infer,  that  the 
word  "  heretofore"  was  written  by  mistake  of  the  engrosser  of 
the  statute  for  hereafter^  yet  thus  it  stands  in  all  the  printed 
editions  of  the  United  States'  laws,  one  edition  of  which,  if 
not  ail,  was  carefully  read  by  the  original  rolls,  is  made  by 
act  of  congress  evidence  in  court,  and  bears  the  highest 
marks  of  correctness.  The  effect  of  the  provision,  as  it 
stands,  was  to  enable  the  tribunals  to  punish  the  offence 
where  it  had  been  committed  already.* 

§  889.  Since,  therefore,  we  have  no  piracy  as  recognized 
under  the  law  of  nations,  or  the  common  law,  over  which 
our  tribunals  bave  jurisdiction,  there  seems  to  be  no  propriety 
in  entering  into  a  discussion  of  the  common  law  offence,  in 
these  commentaries.  But  the  reader  is  the  rather  referred  to 
some  amthorities  and  books  which  he  may  consult  if  occasion 
requires.* 


>  Act  of  May  15, 1820,  3  U.  S.  Stats,  at  Large,  c.  113,  §  %  p.  600. 

■  See  VoL  I.  §  105. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  261 ;  2  East  P.  C.  792;  4  BL  Com.  71 ;  3 
Cbit.  Crim.  Law,  1090 ;  1  Buss.  Crimes,  Grea.  Ed.  94,  and  see  the  Ameri- 
can note;  1  Gab.  Crim.  Law,  814;  Roscoe  Crim.  Et.  832;  2  Deac.  Crim. 
Law,  1027 ;  3  Inst  111 ;  3  U.  S.  Stats,  at  Large,  p.  510,  note.  Mr.  Whar- 
ton has  treated  the  subject  in  its  American  aspect ;  and  X»  his  book  I  refer 
the  reader.  He  has  fallen  into  the  error — Wha^rt  Crim.  Law,  §  2825, 
2831  — of  supposing  that  Stat  March  3, 1819,  §  5,  is  made  perpetual  by  Stat 
May  15, 1820,  §  2.  I  have  not  examined  his  chaptjer  to  ascertain  whether  the 
other  parts  of  it  are  correct  or  not  The  reader  may  consult,  also,  the  fol- 
lowing cases  :— 

Cases  illustrating  Common  Lata  DoptrineSf  exhibited  either  in  the  coih 
struction  of  statutes  or  otherwise.  The  Marianna  Flora,  11  Wheat  1; 
United  States  v.  Gibert,  2  Sumner^  19;  United  Stotes  v.  TuUy,  1  Gallis. 
247;  The  Antelope,  10  Wh^t  66;  United  States  v.  Jones,  3  Wash.  C.  C. 
209,  228;  Adams  v.  People,  1  Comst  173, 177;  United  States  v.  Pirates,  5 
Wheat  184 ;  United  States  p.  Pahner,  8  Wheat  610. 

Under  English  Statutes.  The  Magellan  Pirates,  18  Jur.  13,  25  Eng.  L.  & 
£q.  595 ;  Bex  v.  Ciprling^  Russ.  &  By.  123 ;  Beg.  v.  McGregor,  1  Car.  &  E. 
429. 

Under  American  Statutes  and  Treaties.  United  States  v.  Jones,  3  Wash. 
C.  C.  209 ;  United  States  v.  Tully,  1  Gallis.  247 ;  United  States  v.  Smith,  5 
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§  890.  There  are,  however,  various  statutes  punishing  spe- 
cific acts,  of  a  nature  akin  to  piracy,  as  such ;  but  these 
the  reader  will  consult  in  the  collections  of  United  States' 
laws  which  he  may  have  at  hand.  Questions  coDceming 
piracy,  either  statutory  or  at  common  law,  do  not  often  arise; 
and,  when  they  do,  time,  sufficient  fqr  a  full  examination  of 
the  reports  of  decisions  is  usually  given ;  and  no  statntoij 
expositions  of  ours  could  save  such  examination,  unless 
these  pages  were  to  be  incumbered  with  the  matter  to  an 
extent  quite  out  of  proportion  to  its  practical  importance. 


Wheat  158 ;  United  States  v,  Firates,  5  Wheat  184 ;  United  States  t. 
Palmer,  8  Wheat  610;  United  States  v.  Klintock,  5  Wheat  144;  Bridsh 
Prisoners,  1  Woodb.  &  M.  66 ;  United  States  v.  Howard,  8  Wash.  C.  C. 
840. 
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CHAPTER  LIV. 


POLYGAMT.^ 


§  891.  The  subject  of  polygamy  does  not  often  arise ;  and 
it  baa  been  already  treated,  in  some  of  its  aspects,  by  tiie 
author  of  tiiese  volumes  under  the  general  title  of  Marriage 
and  Divorce.^  There  remain,  however,  a  few  points  to  be 
stated. 

§  892.  Polygamy  can  be  committed  only  where  the  second 
marriage  is  in  the  same  State  in  which  the  indictment  is 
found|^  —  a  difficulty  sometimes  removed  by  the  statute. 
Thus  in  England  the  words  on  this  point  are,  ^  whether  the 
second  marriage  shall  have  taken  place  in  England  or  else- 
where."^ And  in  Massachusetts  the  enactment  makes  in- 
dictable one  who,  having  a  former  wife  alive,  ^  shall  marry 
another  person,  or  shall  continue  to  cohabit  with  such  second 
husband  or  wife,  in  this  State."  ^  Clearly  the  place  where 
the  first  marriage  was  celebrated  is  quite  immaterial;  be- 
cause marriage  is  an  institution  of  international  as  well  as 
of  local  law,  and  so  a  marriage  abroad  is  of  the  same  va- 
lidity here  as  one  at  home.®  But  the  offence  of  polygamy, 
consisting,  not  in  being  married  illegally  and  the  marriage 
void,  but  in  the  act  of  entering  into  this  void  arrange- 


^  For  matter  under  this  tide,  see  Vol  L  §  139,  879. 

>  Bishop  Mar.  &  Div.  §  202-209. 

'  People  9.  Mosher,  2  Parker,  195;  Patnam  v,  Putnam,  8  Pick.  488. 

*  Stat  9  Gea  4,  c.  81,  §  22;  Reg.  v.  Topping,  Dears.  647,  86  Eng.  L.  & 
£q.  614. 

»  2  R.  S.  c.  180,  §  2. 

•  Bishop  Mar.  &  Div.  §  29,  68,  144,  719. 
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ment,  the  consequence  first  above  stated  necessarily  foUows 
from  the  doctrine  that  crimes  are  local  And,  suppose  the 
second  marriage  would  be  void  on  the  ground  of  too  near 
consanguinity  or  affinity,  though  no  former  husband  or  wife 
were  living,  it  is  still  a  violation  of  the  statutes  against 
polygamy.! 


^  Reg.  V.  Brawn,  1  Car.  &  K  144. 


POWDER    See  ante,  §  854. 

PRETENCES,  FALSE.    See  Cheats,  False  PRSTEircEB. 
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CHAPTER  LV. 

PRISON  BREACH,  RESCUE,  AND  ESCAPE.^ 

Sect.  898-896.  Introduction. 

896.  The  se'veral  Offences  viewed  as  Accessorial. 

897-910.  The  sabstaotive  Offence  of  Prison  Breach. 

911-916.  The  substantive  Offence  of  Rescue. 

917-980.  The  substantive  Offence  of  Escape. 

§  893.  These  offences  are  so  analogous  that  they  cannot 
well  be  treated  separately.  Prison  breach  is  a  breaking  and 
going  out  of  prison  by  one  lawfully  confined  there.  Rescue 
is  a  deliverance  of  a  prisoner  from  lawful  custody  by  a^y 
third  person.^  Escape  is  the  allowing,  voluntarily  or  negli* 
gently,  of  a  prisoner  lawfully  in  custody  to  leave  his  confine- 
ment. Also,  where  the  prisoner  himself  goes  away  from  the 
place  of  custody  without  a  breaking  of  prison,  the  ofience 
in  him  id  called  escape. 

§  894.  These  several  offences  are  to  be  regarded  in  a 
double  aspect.  In  the  first  place,  the  act  by  which  they  are 
committed,  is,  oftentimes  but  not  always,  such  as  constitutes 
the  offender  an  accessory  after  the  fact  to  the  crime  of  the 
person  assisted.  In  the  n^xt  place,  the  identical  act  is  fre- 
quently, but  not  always,  a  substantive  crime  also.  That  is, 
the  thing  done,  which  we  are  to  contemplate  in  this  chapter, 
may  be  either  that  of  an  accessory  after  the  fact,  or  of  a 
person  committing  a  substantive  offence,  or  both  of  these 

^  For  matter  under  these  titles,  see  Vol.  I  §  2S1,  284,  236, 268,  278,  864, 
488,  490,  491,  600. 

'  Blackstone  defines  rescne  to  be  "the  forcibly  and  knowingly  freeing 
another  from  an  arrest  or  imprisonment"    4  BL  Com.  181. 
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together ;  in  which  last  case,  the  indictment  may  charge  it  as 
being  either,  at  tjie  election  of  the  power  which  prosecutes.^ 
This  is  a  distinction  of  the  highest  importance;  and  lawyers 
and  legal  authors,  overlooking  it,  have  gone  far  astray  in 
their  judgments  concerning  this  subject 

§  895.  In  our  further  examination  of  the  questions  lying 
before  us  in  this  chapter,  we  shall  consider  the  following 
points:  L  The  several  Offences  viewed  as  Accessorial; 
11.  Prison  Breach ;  III.  Rescue ;  IV.  Escape ;  under  which 
last  three  heads  we  shall  treat  of  the  offence  as  a  substantive 
one,  alluding  occasionally,  however,  to  it  as  accessorial. 

I.  The  Several  Offences  viewed  as  Accessorial 

§  896.  In  the  foxmer  vplumci  we  discussed  at  large  the 
crime  of  becoming  accessory  to  others'  crimes.  The  doctrines 
there  I^id  down  will  guide  the  reader  in  respect  to  the  matter 
here  before  him.  At  the  san^e  timCi  let  us, mention,  that  an 
accessory  after  the  fact,  in  ^  felony,  is  a  person  who  in  any 
way  aids  the  principal  felon,  whom  he  knows  to  have  com- 
mitted  the  act*  And  it  has  been  observed,  '^  that  a  man  may 
become  an  accessory  to  a  felony  after  the  fact,  by  assisliing  a 
felon  convict,  being  in  custody  under  a  sentence  of  transpor- 
tation, to  escape  out  of  prison ;  prpvided  it  be  such  an  assist- 
ance as  doth  in  law  amount  to  a  receiving,  harboring)  or 
comforting  such  felon."  ^  But  this  is  only  a  particular  form 
of  aiding  the  felon ;  and  the  offence  may  be  equally  commit- 
ted by  any  other  assistance  given  -.him  at  any  time  after  hia 
felony  is  done,  either  by  way  of  escape  from  confinement,  or 
by  harboring  or  concealing  him,  knowing  of  faisgaHtjit 
being  immaterial  whether  he  has  been  arrestedi^or  otherwise 
proceeded  against,  or  not^ 


»  VoL  L  §  491. 

'  Lord  Ilardwicke  in  Rex  v.  Burridge,  3  F.  Wina.  489, 495. 
*  The  State  v.  Cnthbert,  T.  U.  F.  CbarL  13 ;  Gonunoawealtli  «.  MiUer,  2 
Ashm.  61. 
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IL  2%e  Substantive  Offence  of  Prison  Breach. 

§  897.  The  oflTence  of  prison  breach  we  have  already  de- 
fined to  be,  a  breaking  and  going  out  of  prison  by  one  law- 
fnUy  confined  there.^  Under  the  ancient  common  law  of 
England,  it  was  a  felony,  whatever  the  Cause  of  the  imprison- 
ment }  provided,  of  course,  that  the  imprisonment  was  law- 
ftil.^  Accordingly  the  statute  de  frar^entibus  prisondm,  1 
Edw.  2,  Sfat  2,  ameliorated  this  severity  of  the  law  in  cases 
of  misdemeanor,  by  providing^  "  that  none  frohi  henceforth 
that  breaketh  prison  shall  have  judgment  of  life  or  member 
for  breaking  of  prison  only,  except  the  cause  for  which  he 
wass  taken  and  imprisoned  did  require  such  judgment,  if  he 
had  been  convict  thereupon  according  to  the  law  arid  custom 
of  the  realm,  albeit  in  times  past  it  hath  been  used  other- 
wise."^ 

§  898.  There  is  no  room  for  question,  that  this  statute  is 
eommon  law  in  the  United  States;  and  that,  by  force  of  it, 
combined  with  the  anterior  common  law,  any  prisoner,  who 
frees  himself  from  lawful  imprisonment,  by  what  the  law 
Calls  a  breaking,  commits  a  felony  or  a  misdemeanor,  accord- 
ing as  the  cause  of  imprisonment  was  a  crime'  of  the  one 
grade  or  the  other.^  But  it  must  be  understood,  that  a  mere 
breaking,  in  the  ordinary  acceptation  of  the  word,  is  not  suffix 
cient  to  constitute  this  offence :  the  prisoner  must  make  his 
exit  also.^  Evidently  the  mere  breaking,  done  with  intent  to 
escape,  would  constitute  an  indictable  attempt* 


•  Ante,  §  898. 

'  S  Inst  589 ;  1  Hale  P.  C.  607 ;  AnoDymous,  1  Dyv  99,  pL  60. 

'  For  expositions  of  this  statute,  see  2  Inst  689 ;  2  Hawk.  P.  C.  Curw. 
Ed.  184 ;  1  Hale  P.  C.  608.    And  see  Commonwealth  v.  Miller,  2  Ashm.  61. 

«  See  2  Hawk.  P.  C.  Curw.  Ed.  p.  188,  f  1,  p.  186  et  seq.  aAd  §  21  ;•  4  BL. 
Com.  180 ;  Rex  v.  Haswell,  Buss.  &  Ry.  458. 

•  2  Hawk.  P.  a  Cnrw.  Ed  p.  186,  §  12. 

•  As  to  the  doctrine  of  attempts,  see  VoL  L  §  510  et  seq. 
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§  899.  Bat,  to  come  within  this  rule,  the  process  oa  which 
the  party  is  committed  mnst  be  criminal,  and  not  civii.  So, 
indeed,  it  seems :  though  Hawkins  says,  tliat,  according  to 
the  better  opinion,  before  the  statute  de  frangeniibus  prii' 
onam^  a  prison  breach  was  felony,  "if  the  party  were  law- 
fully in  prison  for  any  cause  whatsoever,  wheth^  criminal  or 
civiLi  and  whether  he  were  actually  in  the  walls  of  a  prison, 
or  only  in  the  stocks,  or  in  the  custody  of  any  person  who 
had  lawfully  arrested  him."^  And  Lord  Coke  perhaps  feivora 
the  same  view ;  for  he  says :  "  It  appeareth  by  our  andeat 
authors  of  the  law,  that,  if  a  prisoner,  whatsoever  ike  coMse 
was  for  which  he  was  committed,  had  broken  the  king's  prison, 
and  escaped  out,  it  was  felony."^  In  like  manner,  it  was 
r<uled  at  nisi  prius  in  England,  to  be  indictable  at  commoa 
law,  if  one  aids  a  prisoner  to  escape  from  custody,  thongb  be 
be  confined  under  the  remand  of  the  oommissioners  for  the 
relief  of  insolvent  debtors,  and  not  on  any  criminal  charge^' 
Yet,  in  opposition  to  this  view,  we  have  the  distinct  state- 
ment of  Hawkins  himself,  that  for  an  escape  to  be  indictable, 
the  confinement  "must  be  for  a  criminal  matter;  and^''  be 
even  adds,  "some  are  said  to  have  holden  that  no  escape 
is  criminal  but  where  the  commitment  is  for  felony."^  To 
make  a  distinction  between  escape  and  prison  breach  on 
this  point  is  utterly  impossible ;  and,  on  the  whole,  since  a 
confinement  on  civil  process  is  merely  for  the  benefit  of  a 
private  party,  we  can  hardly  deem  a  breaking  from  it  indkta- 
ble,  unless  something  is  at  the  same  time  done,  which,  on 
grounds  distinct  from  those  now  under  consideration,  gives  it 
an  indictable  quality.  There  are  doubtless  many  cases  in 
which  the  act  will  be  indictable  on  such  other  grounds. 

§  900.  When  the  imprisonment  is  unlawful,— either  be- 
cause there  is  no  proper  warrant  of  commitment,  a  wamint 


»  S  Hawk.  P.  C.  Curw.  Ed.  p.  188,  §  1. 

•  2  Inst  589. 

•  Beg.  V.  Allan,  Car.  &  M.  295,  5  Jur.  296.    And  see  Vol  L  }  SM. 

•  2  Hawk.  P.  C.  Curw.  Ed.  191,  §  8. 
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being  necessary,  or  because  there  is  no  lawful  right  to  detain 
without  warrant, — the  offence  is  not  perpetrated,  though  the 
prison  is  broken.  But  where  the  imprisonment  is  lawful, 
though  the  party  imprisoned  is  not  guilty  of  what  is  laid  to 
his  charge,  he  commits  the  substantive  crime  we  are  consid- 
ering whenever  he  breaks  the  prison  and  thereby  escapes.^ 

§  901 .  Moreover,  to  constitute  this  offence,  the  prison  must 
be  broken.  What  is  a  breach  of  the  prison,  what  is  a  lawful 
arrest,  and  what  is  the  dereliction  for  which  the  imprisonment 
must  be  had,  to  make  ground  for  committing  the  crime  of 
prison  breach,  are  matters  not  much  discussed  in  the  modern 
books,  and  not  very  satisfactorily  in  the  ancient  ones.  6ab- 
bett,  the  Irish  author,  whose  work  is  little  used  in  this  coun- 
try,  has  discussed  the  various  branches  of  the  criminal  law, 
as  they  stand  in  the  old  books,  so  clearly  as  renders  a  quo- 
tation  from  him,  on  this  point,  quite  as  satisfactory  as  the 
making  of  any  new  form  of  statement  would  be.  And  this 
is  done  the  more  readily,  because  evidently  much  that  is 
found  in  the  old  books,  relating  to  the  three  heads  of  Prison 
Breach,  Rescue,  and  Escape,  is  not  correct  as  there  staled ; 
while,  at  the  same  time,  we  have  not  sufficient  adjudica- 
tions of  a  modern  date  to  render  valuable  any  exposition 
of  the  modern  law,  other  than  is  contained  in  the  foregoing 
sections.  The  mere  opinions  of  a  law  writer  would  not  be 
regarded  binding  on  the  courts,  however  confidient  he  might 
himself  be  of  their  correctness. 

§  902.  Says  Gabbett'  —  let  us  cite  his  authorities  as  well 
as  his  text — prison  breach  'Ms  where  a  party  effects  his  own 
escape  by  force,  whether  he  were  actually  within  the  walls  of 
a  prison  or  only  in  the  stocks,  or  in  the  custody  of  any  con- 
stable or  private  person  who  had  lawfully  arrested  him. 
Such  breach  of  prison,  or  even  the  conspiracy  to  break  it, 

^  2  Hawk.  P.  C.  Cnrw.  £d.  p.  185 ;  2  Inst  590 ;  Commonwealth  v.  Miller, 
2  Aahm.  61.. 
'  1  Gab.  Grim.  Law,  S05  et  seq. 
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was  felony  at  the  common  law ;  for  whatever  cause,  criminal 
or  civil,  the  party  was  lawfully  imprisoned:^  but  the  severity 
of  the  common  l^w  was  mitigated  by  the  statute  defrangeih 
tibus  prisonam^  1  Edw.  2,  St.  2?  So  that  to  break  prison  and 
escape,  when  lawfully  committed  for  any  treason  or  felony, 
remains  still  felony  at  the  common  law ;  and  to  break  prison 
when  lawfully  confined  on  any  inferior  charge,  was,  by  this 
statute,  punishable  only  as  a  high  misdemeanor,  by  fine  and 
imprisonment.^  We  must  here  notice  the  several  points 
which  have  been  ruled  upon  the  construction  of  this  statute. 

§  903.  "  What  is  aprisofij  and  a  lawful  imprisonmenli  toUhin 
Stat.  1  Edw.  2,  St.  2.  First,  then,  it  is  laid  down  as  a  clear 
principle,  that  any  place  whatsoever  wherein  a  person  under 
a  lawful  arrest  for  a  supposed  crime  is  detained,  whether  in 
the  stocks,  or  in  the  street,  or  in  the  common  jail,  or  the 
house  of  a  constable  or  private  person,  is  properly  a  prison 
within  the  meaning  of  the  statute;  for  imprisonment  is 
nothing  else  but  a  restraint  of  liberty ;  and  the  statute  there- 
fore extends  as  well  to  a  prison  in  law,  as  a  prison  in  deed.^ 
But  the  imprisonment  must  be  a  lawful  one:  and  with 
respect  to  this  point  it  is  clear,  that  if  a  person  be  taken 
upon  a  capias  awarded  on  an  indictment  against  him  for  a 
supposed  treason  or  felony,  be  is  within  the  statute  if  be 
break  the  prison,  whether  any  such  crime  were  or  were  not 
committed  by  him,  or  any  other  person ;  for  there  is  an  accu- 
sation against  him  on  record  which  makes  his  commitnient 
lawful,  however  innocent  he  may  be ;  and  though  the  prose- 
cution be  ever  80>  groundless.^  And  so  if  an  innocent  person 
be  committed  by  a  lawful  miUimus  on  such  a  suspicion  of 
felony,  actually  done  by  some  other,  as  will  justify  hisim* 
prisoument,  though  he  be  not  indicted,  he  is  within  the  stat- 
ute if  he  break  the  prison ;  for,  as  he  wab  legally  in  cnstodyy 

^  1  Hale,  607-609;  2  Hawk.  c.  IS,  §  1 ;  2  Inst  5S9 ;  4  BL  Com.  ISO. 
'  For  this  statute,  see  ante,  §  897. 

*  4  BL  Com.  180. 

^  8  Hawk.  c.  18,  §  4;  2  Inst  589.    See  ante,  §  669. 

*  2  Hawk.  c.  18,  §  5. 
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he  ought  to  have  submitted  to  it  till  he  had  been  discharged 
by  due  course  of  law.^  But,  if  no  felony  at  all  were  done, 
and  the  party  be  not  indicted,  no  mittimus  for  such  a  sup- 
posed crime  will  make  him  guilty,  within  the  statute,  for 
breaking  the  prison ;  his  imprisonment  being  unjustifiable.' 

§  904.  **  How  far  the  offence  depends  vpon  the  nature  or 
lawfulness  of  the  mittimus.  And  though  a  felony  were  done, 
yet  if  there  were  no  just  cause  of  suspicion  either  to  arrest 
or  commit  the  party,  his  breaking  of  the  prison  will  not  be 
felony,  if  the  mittimus  be  not  in  such  form  as  the  law  re- 
quires ;  because  the  lawfulness  of  his  imprisonment  in  such 
a  case  depends  wholly  on  the  mittimus :  but  if  the  party  were 
taken  up  for  such  strong  causes  of  suspicion  of  felony  as  will 
be  a  good  justification  of  his  arrest  and  commitment,  it 
seems  that  it  will  be  felony  in  him  to  break  the  prison, 
though  he  happen  to  have  been  committed  by  an  informal 
warrant ;  for  the  necessity  of  a  mittimus  from  a  magistrate 
depends  rather  on  the  constant  settled  practice  of  justices  of 
the  peace,  than  any  direct  law;  and  therefore  it  seems  difii- 
<^ult  to  itiaintain  that  the  informality  of  such  a  mittimus 
should  make  it  lawful  for  the  prisoner  to  break  the  prison ; 
when,  by  the  ancient  common  law,  any  private  person  mighty 
of  his  own  authority,  justify  both  an  arrest  and  commitment 
for  treason  or  felony,  on  a  reasonable  cause  of  suspicion.' 

§  905.  <*  How  far  it  depends  upon  the  nature  of  the  crime 
for  which  the  party  is  confined.  As  to  the  nature  of  the  crime 
for  which  the  party  must  be  imprisoned,  in  order  to  make  his 
breaking  the  prison  felony  within  the  meaning  of  the  statute 
1  Edw.  2,  it  is  clear,  from  the  express  words  of  the  act,  that, 
if  the  crime  for  which  the  party  is  charged  in  the  mittimus  do 
not  require  judgment  of  life  or  member,  and  the  offence,  in 
truth,  be  no  greater  than  the  mittimus  doth  suppose  it  to  be, 
hie  breaking  the  prison  will  not  amount  to  felony.    And  it  is 

^  2  Hawk.  c.  18,  §  6.  *  2  Hawk.  c.  18,  §  7. 

'  2  Hawk.  c.  18,  §  8 ;  1  Hale,  610. 
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also  clear,  that,  to  make  the  prison-breaking  a  felony,  the 
offence  for  which  the  party  was  imprisoned  must  be  a  capital 
one  at  the  time  of  his  breaking  the  prison,  and  not  become 
such  by  matter  subsequent:  as  where  A.  is  committed  to 
prison  for  a  dangerous  wound  given  to  B.,  and  breaks  the 
prison,  and  then  B.  dies ;  for  though,  to  some  intents,  such 
offence  be  esteemed  capital  from  the  time  of  the  first  act,  yet, 
as  it  was  in  truth  but  a  trespass  at  the  time  of  the  breaking 
of  the  prison,  and  it  was  then  uncertain  whether  it  would 
ever  become  capital,  and  becomes  such  afterwards,  ab  initio^ 
by  fiction  only,  for  some  special  purposes,  such  fiction  shall 
not  exclude  the  party  from  the  advantages  of  this  beneficial 
law  (1  Edw.  2).  Yet  an  offender  breaking  prison  while  it  ia 
uncertain,  whether  his  offence  will  become  capital,  is  highly 
punishable  for  his  contempt,  by  fine  and  imprisonment^  Bat 
it  is  not  material,  whether  the  offence  for  which  the  party  was 
imprisoned  were  capital  at  the  time  of  the  passing  of  the 
statute  (1  Edw.  2),  or  was  made  so  by  subsequent  statutes; 
for  the  object  of  the  statute  was  to  restrain  the  common  law 
(which  made  all  breaches  of  prison  felonies)  to  the  cases  of 
imprisonment  for  capital  offences ;  and  therefore,  when  an 
offence  is  made  a  capital  one,  it  is  as  much  out  of  the  benefit 
of  the  statute  (1  Edw.  2)  as  if  it  had  been  always  so.'  It  is 
also  to  be  observed,  that,  though  the  offence  for  which  the 
party  is  committed  be  supposed,  in  the  mittimuSi  to  be  of 
such  a  nature  as  requires  a  capital  judgment,  yet,  if,  in  the 
event,  it  be  found  to  be  of  an  inferior  nature,  and  not  to  re- 
quire such  a  judgment,  it  seems  that  the  breaking  of  the 
prison  on  a  commitment  for  it  cannot,  by  this  statute,  be 
felony ;  as  the  words  are, '  except  the  cause  for  which  he  was 
taken  and  imprisoned  require  such  a  judgment'  And,  on 
the  other  hand,  if  the  offence  which  was  the  cause  of  the 
commitment  be  of  such  a  nature  as  requires  a  capital  judg- 
ment, but  be  supposed,  in  the  minimus,  to  be  of  an  inferior 
degree,  it  will,  as  it  seems,  be  felony  within  the  meaning  of 


[6M] 


*  2  HawL  c  18,  §  14. 

'  2  Inst  593 ;  2  Hawk,  c  19,  §  IS. 
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the  statate;  since  the  fact  for  which  be  was  arrested  and 
coinmitted  does,  in  tmtb,  require  jadgraent  of  life,  though 
the  nature  or  l}uality  of  the  offence  be  mistaken  in  the  mit' 

§  906.  ^  A  party  aitamted  is  within  the  stcUute.  A  party 
actually  attainted  of  the  crime  charged  against  him,  who 
breaks  his  prison,  is  as  clearly  within  the  meaning  of  the 
statute,  as  one  under  an  accusation  only ;  though  the  offence 
of  one  already  attainted,  not  requiring  any  second  judgment, 
is  not  therefore  within  the  predse  words  of  the  statute, 
namely,  ^  except  the  cause  for  which  he  was  taken  and  im- 
prisoned require  such  a  judgment!  But  the  manifest  mean* 
ing  of  the  statute  is,  that  the  breaking  of  prison  shall  not  be 
a  capital  offence,  unless  the  crime  for  which  the  party  was  in 
prison  be  also  a  capital  offence :  —  the  makers  of  the  statute 
coold  not  intend  a  greater  favor  to  persons  actually  attainted, 
and  under  the  condemnation  of  the  law,  than  to  persons 
under  an  accusation  only.^ 

§  907.  **  What  force  is  necessary  to  constUuie  a  prison-break' 
inff.  The  next  point  for  consideration  is,  what  shall  be  said 
to  be  a  breaking  of  prison  within  the  meaning  of  the  statute ; 
and  the  rules  upon  this  subject  are,  that  there  must  be  an 
actual  breaking,  or  some  real  force  or  violence,  and  not  such 
only  as  may  be  implied  by  construction  of  law :  and,  there- 
fore, if  without  any  obstruction  a  prisoner  go  out  of  the 
prison  doors,  being  opened  by  the  consent  or  negligence  of 
the  jailer,  or  otherwise  escape,  witH^t  using  any  kind  of 
force  or  violence,  he  is  guilty  of  a  misdemeanor  only.^  In  a 
recent  case,  where  one  Haswell,  who  was  convicted  of  horse- 
stealing, made  his  escape  from  the  house  of  correction,  by 
tying  two  ladders  together,  and  placing  them  against  the* 
wall  of  the  yard ;  on  the  top  of  which  wall  was  a  range  of 
bricks  placed  loose,  and  without  mortar,  some  of  which  were 

■ 1 1 — m — ■— ^ — 1 ■ — I T^ ^r-^^^^K-^^m-  ^^^r^^  ■  ■  ■■  ■  ■  i        ii  i  _         ■  ^^^ 

^  2  HawL  c.  18,  §  15.  >  2  Hawk.  c.  18,  §  16. 

*  1  Hale,  611 ;  2  Hawk.  c.  18,  §  9. 
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thrown  down  by  the  prisoner  (it  was  supposed  accidentally) 
in  getting  over  the  wsdl,  Mr.  Baron  Wood  doubted,  whether 
there  was  such  force  used  as  to  constitute  the  crime  of 
prison-breaking ;  or  whether  it  amounted  only  to  an  escape; 
and,  the  point  being  reserved,  the  judges  wexe  unanimously  of 
opinion  that  this  was  a  prison-breaking,  and  punishable  as  a 
common  law  felony.^ 

§  908.  "  Tlit  breaking  must  be  by  or  wUk  the  privity  of  Hit 
prisoner.  Another  rule  is,  that  the  breaking  must  be  either 
by  the  prisoner  himself,  or  by  others  through  his  procurement, 
or  at  least  with  his  privity ;  for  if  the  prison  be  broken  by 
others,  without  his  procurement  or  consent,  and  he  escape 
through  the  breach  so  made,  it  seems  that  he  cannot  be  in- 
dicted for  the  breaking,  but  only  for  the  escape.'" 

§  909.  Cases  of  Necessity.  <'  It  is  *also  to  be  understood, 
that  the  breaking  must  not  be  from  a  necessity  arising  oat  of 
an  inevitable  accident  happening  without  any  fault  of  the 
prisoner ;  as  where  the  prison  is  set  on  fire  by  lightning)  or 
otherwise  without  his  privity,  and  he  breaks  it  open  to  save 
his  life."  » 

§  910.  ImprisonmeM  for  Petit  Larceny.  Another  point 
mentioned  in  the  books  is,  that,  where  the  imprisonment  is 
for  petit  larceny,^  the  breach  of  the  prison  is  not  felony.^  It 
was  held,  however,  to  be  felony  in  New  York.^ 

III.  The  Suosiantive  Offence  of  Rescue. 
§  911.  We  have  already  defined  rescue  to  be  a  deliveiaoce 

>  Rex  V.  Haswell,  Ross.  &  By.  458. 

*  2  Hawk.  c.  18,  §  10. 

'  2  Inst  590;  1  Hale,611.  The  foregouig extracts  are  &Gm  1  Gab.  dim- 
!Law,  305-308. 

*  Vol.  I.  §  478,  479,  622. 

*  2  Hawk.  P.  C.  Curw.  Ed.  p.  187,  §  15. 

*  People  V.  Duell,  3  Johns.  449. 
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of  a  prisoner  from  lawful  custody,  by  a  third  person.^  It 
differs  from  prison  breach  only  in  this,  that  prison  breach  is 
by  the  prisoner  himself,  while  rescue  is  by  another;  both 
prison  breach  and  rescue  bearing  a  common  relation  to  escape 
by  the  prisoner,  as  the  more  aggravated  forms  of  one  offence. 
This  appears  to  be  the  true  statement  of  the  case,  though 
there  are  passages  in  the  books  from  which  somewhat  differ- 
ent views  may  be  drawn.  We  see  herein,  that  the  law  is  not 
always  wise  in  its  classification  of  crimes ;  because,  if  it  were, 
it  would  make  but  one  offence  of  the  three  which  stand  at  the 
bead  of  this  chapter;  dividing  this  one  into  its  more  aggra- 
vated form  of  breaking,  whether  by  the  prisoner  or  by  a  third 
person,  and  into  the  milder  forms  which  include  all  the  other 
matter  of  this  chapter.  And  perhaps  there  is  no  branch  of 
the  criminal  law  concerning  which  the  books  are  so  much  at 
fault  as  the  one  we  are  discussing  under  our  threefold  head. 

§  912.  The  books  indeed  speak  as  though  the  only  higher 
manifestation  of  the  offence  of  rescue  was  prison  breach. 
But,  if  there  should  be  a  case  in  which  the  defendant  had 
delivered  from  restraint  a  prisoner  who  did  not  concur  in  the 
act  that  freed  him,  and  the  prisoner  should  then  take  his  lib- 
erty, clearly  it  would  be  rescue  in  this  defendant,  but  in  the 
prisoner  only  escape.  Such,  indeed,  seems  substantially  to 
be  the  doctrine  of  Hawkins.^ 

§  913.  Moreover,  Hawkins  says,  that,  according  to  the 
better  opinion,  a  man  guilty  of  rescue  cannot  '*  be  arraigned 
for  such  offence  CLsfor  afelxmy^  until  the  principal  offender  be 
first  attainted,"* — a  rule  which  plainly  does  not  apply  to 
prison  breach.  And  this  is  true  where  the  rescuer  is  prose- 
cuted for  an  accessorial  crime,  as  before  mentioned.^    But, 


>  Ante,  §  898. 

"  2  Hawk.  P.  C.  Cnrw.  Ed.  p.  186,  §  10. 

'  2  Hawk.  P.  C.  Curw.  £d.  p.  202,  §  8.    s.  P.,  The  State  v.  Cuthbert,  T. 
U.  P.  ChaiL  18. 
«  Ante,  §  896. 
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clearly,  rescue  is  a  substantive  offence  also :  and  what  fixes 
this  point  beyond  doubt  is,  that  the  rescuer,  where  the  pris- 
oner concurs  in  the  rescue,  is  an  aider  at  the  fact,  in  other 
words  is  a  principal,^  in  the  prisoner's  offence  of  prison  breach ; 
and,  if  we  terra  the  act  of  rescuing  prison  breach,  it  is  just 
as  much  a  principal  crime  in  the  rescuer  as  in  the  prisoner 
rescued.  But  a  name  cannot  change  the  immutable  nature 
of  the  thing. 

§  914.  A  doctrine  well  founded  in  principle  is,  that  a  te^ 
cue  is  committed  by  a  person  other  than  an  officer,  while  an 
escape,  of  the  kind  not  done  by  the  prisoner  himself,  is  alwajfs 
the  act  or  neglect  of  an  officer.  Yet  the  books  contain  exprea* 
sions,  that  the  ofience  of  escape  may  be  perpetrated  by  a 
mere  private  individual.^  Such,  expressions  can  have  do 
foundation  in  just  legal  distinction  ;  because  the  substantive 
offence  of  escape  rests,  plainly,  on  the  duty  of  the  officer  to 
discharge  his  official  trust.  But  third  persons  who  are  not 
officers  may  undoubtedly  become  accessories  at  the  fact  to 
any  kind  of  escape,  whether  by  an  officer  or  by  the  prisoner 
himself;  in  other  words,  principals  in  the  second  degree; 
and,  therefore,  punishable  in  the  same  manner  as  the  prisoner 
escaping,  or  the  officer  permitting  him.^ 

§  915.  "  As  the  party  himself,". says  Hawkins,  ^.'  seems  not 
to  be  guilty  of  felony  by  breaking  the  prison,  unless  he  go 
out  of  it,  so  neither  is  a  stranger,  unless  the  prisoner  actually 
go  out  of  the  prison."^  Yet  clearly,  though  the  act  of  break* 
ing,  with  intent  to  let  the  prisoner  escape,  may  not  be  a 
technical  rescue  unless  he  does  escape,  it  is  indictable,  never- 
theless, as  an  attempt.^ 


>  Vol,  I.  §  456. 

■  2  Hawk.  P.  C.  Curw.  Ed.  p.  200. 

*  See  ante,  §  896 ;  po6t»  §  926,  note. 

*  2  Hawk.  P.  C.  Cupw.  Ed.  p.  202,  §  3. 

*  The  State  v.  Murray,  15  Maine,  100.    And  see,  conceniing  attonpto} 
Vol  L  §  510  et  seq. 
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§  916.  A  rescue,  where  the  restraint  is  for  felony,  is  fel- 
ony ;  ieind,  where  the  restraint  is  for  misdemeanor,  it  is  mis- 
demeanor.^ 


IV.  The  Substantive  Offence  of  Escape. 

§  917.  We  have  already  defined  escape  to  be,  the  allow- 
ing, voluntarily  or  negligently,  of  any  person  lawfully  in  con- 
finement to  leave  the  place.  And  we  have  said,  that  the 
term  is  also  employed  to  distinguish  the  crime  of  departure 
from  custody  by  the  prisoner  himself,  where  his  act  does  not 
amount  to  a  prison  breach.^  But,  on  this  subject  of  escape^ 
the  same  observations  apply  which  were  made  in  connec- 
tion with  that  of  prison  breach  ;^  and,  for  the  reasons  there 
pointed  out,  the  most  desirable  method  of  treating  it  seems 
to  be  to  avoid  the  extended  discussion  which  would  be  re- 
quired if  we  should  unfold  both  the  views  found  in  the  books 
generally,  and  such  modifications  of  them  as  the  state  of  the 
law  at  the  present  day,  and  the  general  principles  of  our 
criminal  jurisprudence,  appear  to  require.  Therefore  let  us 
look  at  the  law,  as  found  usually  laid  down  in  the  books, 
employing  herein  the  words  of  Mr.  G^bbett^ 

§  918.  "  Escape  defined,  and  distinguished  from  prison^ 
breaking'  and  rescue.  The  escape  of  a  person  arrested  upon 
criminal  process,  whether  effected  with  or  without  force,  be- 
fore he  is  discharged  by  due  course  of  law,  is  punishable  as 

an  offence  against  public  justice And  it  is  a  clear 

principle  of  law,  that  an  indictment  will  lie  not  only  against 
the  party  who  gains  his  liberty  before  he  is  legally  discharged, 
but  also  against  the  officer  by  whose  default,  and  from  whose 
legal  custody,  he  has  been  suffered  to  escape.     It  will  lie 


»  4  Bl  Com.  131 ;  2  Hawk.  P.  C.  Curw.  Ed.  p.  202,  §  6 ;  Rex  r.  Stokes, 
5  Car.  &  P.  148 ;  Rex  v.  Haswell,  Russ.  &  Ry.  458 ;  Jenk.  Cent  171. 
>  Ante,  §  893. 

*  Ante,  §  901. 

*  1  Gab.  Crim.  Law,  297  et  seq. 
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against  the  party  himself,  because  all  persons  are  bound  to 
submit  themselves  to  the  judgment  of  the  law,  and  to  be 
ready  to  be  justified  by  it;  and  therefore  whoever  in  any  case 
refuses  to  undergo  that  imprisonment  which  the  law  thinks 
fit  to  put  upon  him,  and  frees  himself  from  it  by  any  artifice, 
before  such  time  as  he  is  delivered  by  due  course  of  the  law, 
is  guilty  of  a  high  contempt,  and  punishable  with  fine  and 
imprisonment^ 

§  919.  "  To  constitute  an  escape,  there  must  be  an  actual 

«  _ 

arrestj  and  a  legal  and  continuing'  imprisonment.  To  consti- 
tute an  escape,  it  is  however  necessary  that  there  shall  have 
been  an  actual  arrest ;  and  therefore  it  has  been  holden,  that, 
if  an  officer,  having  a  warrant  to  arrest  a  man,  see  him  shot 
up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never 
actually  have  him  in  his  custody,  and  the  party  get  free,  the 
officer  cannot  be  charged  with  an  escape.^  And,  in  the  next 
place,  the  arrest  must  have  been  for  some  Criminal  matter 
which  justifies  the  imprisonment ;  for,  if  the  party  be  arrested 
for  a  supposed  crime,  where  no  such  crime  was  committed 
(and  the  party  not  indicted  for  it) ;  or  for  such  a  slight  sospi- 
cion  of  an  actual  crime,  and  by  such  an  irregular  mittimus^  aa 
will  neither  justify  the  arrest  nor  imprisonment,  —  the  officer 
18  not  guilty  of  an  escape,  by  suffering  the  prisoner  to  go  at 
large*  And  Sergeant  Hawkins  lays  it  down  as  a  good  gen- 
eral rule,  that,  wherever  an  imprisonment  is  so  far  irregular 
that  it  will  be  no  offence  in  the  prisoner  to  break  from  it  by 
force,  it  can  be  no  offence  in  the  officer  to  suffer  him  to 
escape.*  But,  according  to  the  same  learned  writer,  if  the 
WBirant  of  commitment  do  plainly  and  ex{>reasly  charge  the 
party  with  treason  or  felony,  and  in  other  respects  it  be  not 
strictly  formal,  yet  it  seems  that  the  jailer  sufiering  an 
escape  is  as  much  punishable  as  if  the  warrant  were  per- 
fectly right;  for  it  would  be  highly  inconvenient  to  soSer 

>  2  Hawk,  c  17,  §  5 ;  Cro.  Car.  210. 

*  2  Hawk.  c.  19,  §  1. 

*  2  Hawk.  c.  19,  §  2. 
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jailers  to  take  advantage  of  a  sb'p  of  this  kind  in  commit- 
mente ;  which,  being  generally  made  by  persons  of  no  great 
knowledge  in  the  law,  cannot  be  expected  to  be  always 
agreeable  to  its  forms ;  and,  therefore,  if  they  be  good  in  sub- 
stance, the  public  good  seems  to  require  that  the  jailer  be 
as  much  bound  to  observe  them,  as  if  they  were  never  so 
exactly  made.^  To  constitute  this  offence  it  is  further  essen- 
tial, that  the  imprisonment  shall  be  continuing  at  the  time  of 
the  escape;^  and  such  continuance  must  be  grounded  on 
that  satisfaction  which  public  justice  demands  for  the  crime 
committed ;  for,  if  a  prisoner  be  acquitted  and  detained  only 
for  his  fees,  it  will  not  be  criminal  to  suffer  him  to  escape, 
unless  it  be  a  part  of  the  punishment;  as  where  he  is  con- 
demned to  imprisonment  for  a  certain  time,  and  also  until  he 
pays  his  fees,  as  in  such  case  he  is  not  merely  detained  as  a 
debtor.* 

§  920.  ^  Negligent  cmd  voluntary  escapes  distinguished.  A9 
to  the  distinction  between  voluntary  and  negligent  escapes, 
there  can  be  no  doubt  but  that,  wherever  an  officer  who  hath 
the  custody  of  a  prisoner  charged  with  and  gpilty  of  a  capi- 
tal offence,  doth  knowingly  give  him  his  liberty,  with  an 
intent  to  save  him  either  from  his  trial  or  execution,  he  is 
guilty  of  a  voluntary  escape,  and  thereby  involved  in  the 
guilt  of  the  same  crime  of  which  the  prisoner  was  guilty, 
and  stood  charged  w^ith.^  And  it  seems  to  have  been  the 
opinion  of  Lord  Hale,  that,  in  some  cases,  an  officer  may  be 
adjudged  guilty  of  a  voluntary  escape  who  had  no  intent  to 
save  the  prisoner,  but  meant  only  to  give  him  a  liberty  which 


»  2  Hawk.  c.  19,  §  24. 

*  And  8ee  Rox  t;.  Kelly,  1  Crawf.  &  Dix  C.  C.  208. 

*  Hawkins  (voL  2,  c.  19,  §  4)  saya  that  this  is  to  be  intended  where  the' 
fees  are  due  to  others  as  well  as  the  jailer;  for  otherwise  the  jailer  would 
be  the  only  sufferer  by  the  escape ;  and  that  it  would  be  hard  to  punish  bim 
for  sufieriag  an  injuiy  to  himself  only,  in  the  non-payment  of  a  debt  in  his 
power  to  release. 

«  2  Hawk.  c.  19,  §  10. 
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by  law  he  had  no  right  to  give;^  but  Serjeant  Hawkins  dis- 
sents from  this  opinion,  and  observes,  that  there  are  some 
cases  wherein  an  officer  has  been  found  to  have  knowingly 
given  his  prisoner  more  liberty  than  he  ought  to  have  had, 
(as  by  allowing  him  to  go  out  of  prison  on  a  promise  to 
return,  or  to  go  amongst  his  friends,  to  find  some  who  would 
warrant  goods  to  be  his  own  which  he  is  suspected  to  have 
stolen),  and  yet  only  adjudged  guilty  of  a  negligent  escape; 
and  he  infers,  that  the  judgment  to  be  made  of  all  offen<^  of 
this  kind  must  depend  upon  the  circumstances  of  the  case; 
such  as  the  heinousness  of  the  crime  with  which  the  prisoner 
is  charged,  the  notoriety  of  his  guilt,  the  improbability  of  his 
returning  to  render  himself  to  justice,  the  intention  of  the 
officer,  and  the  motives  on  which  he  acted,  etc.'  But,  in 
general,  a  negligent  escape,  as  contradistinguished  from  a 
voluntary  escape,  is  where  the  party  arrested  or  imprisoned 
escapes  against  the  will  of  him  in  whose  custody  or  prison 
he  is  lawfully  detained,  and  is  not  retaken  before  be  has  been 
lost  sight  of.^ 

§  921.  "  An  escape  implies  the  negligence  or  connivance  of 
the  officer.  And  so  strongly  does  the  law  incline  to  presnme 
negligence  in  the  officer  where  an  escape  occurs,  that,  thoogb 
such  prisoner  should  break  jail,  yet  it  seems  that  it  will  be 
deemed  a  negligent  escape  in  the  jailer ;  because  it  will  be 
attributed  to  a  want  of  due  vigilance  in  the  jailer  or  bis 
officers:^  and,  upon  the  same  principle,  if  a  person  in  cos* 
tody  on  a  criminal  charge,  suddenly,  and  without  the  assent 
of  the  constable,  kill,  hang,  or  drown  himself,  this  is  also  con- 
sidered as  a  negligent  escape  in  the  constable.^  And  not 
only  is  the  jailer  responsible  for  the  security  of  the  jail,  and 
the  safe  custody  of  the  prisoners,  but  a  neglect  in  not  keep- 
ing jails  in  a  proper  state  of  repair,  by  those  who  are  liable 
to  the  burden  of  repairing  them,  appears,  in  many  instances, 

'  See  post,  §  929.  «  2  Hawk,  c  19,  |  10. 

•  Dalt  c.  169,  §  6.  *  1  Hale,  601. 

*  Dalt  c.  159,  §  5. 
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to  hare  been  treated  as  an  indictable  offence,  as  tending  to 
the  great  hiaderance  and  obstruction  of  justice.^  It  seems 
however,  that  the  presumption  of  default  in  the  jailer,  in 
cases  of  escape,  may  be  rebutted  by  satisfactory  proof  that 
all  due  Yigilance  was  used,  and  that  the  jail  was  so  con- 
structed as  to  have  been  considered,  by  persons  of  competent 
judgment,  a  place  of  perfect  security.' 

§  922.  **  What  officers  are  criminally  responsible  for  the 
escape  of  prisoners.  Whoever  de  facto  occupies  the  office  of 
jiuler,  is  liable  to  answer  for  a  negligent  escape;  and  it  is 
in  no  way  material  whether  or  not  his  title  to  i;he  office  be 
legal;  for  the  ill  consequence  to  the  public  is  the  same  in 
either  case,  and  there  seems  to  be  no  reason  that  a  wrongful 
officer  should  have  a  greater  favor  than  a  rightful  one.^  It 
seems,  however,  that  an  indictment  for  a  negligent  escape  will 
only  lie  against  those  officers  upon  whom  the  law  cast«  the 
obligation  of  safe  custody ;  and  will  not  lie  against  the  mere 
servants  of  such  officers.^  As  to  the  case  of  a  sheriff,  he  is 
as  much  liable  to  answer  for  an  escape  suffered  by  the  jailer 
or  bailiff  (who  are  his  officers  or  ministers)  as  if  he  had  actu- 
ally suffered  it  himself.  But  though  a  sheriff  may  be  indicted 
for  the  offence  of  his  jailer  or  bailiff  (whether  the  escape 
was  voluntary  or  negligent),  and  4ned  and  imprisoned  in 
respect  thereof,  yet  where  the  jailer  voluntarily  suffers  a 
felon  to  escape,  it  shall  be  felony  only  in  the  jailer,  who  was 
immediately  intrusted  with  the  custody,  and  not  in  the  sheriff. 
And  so  a  principal  jailer  is  only  finable  for  a  voluntary 
escape  suffered  by  his  deputy ;  for  no  one  shall  suffer  capi* 
tally  for  the  crime  of  another ;  and,  if  a  deputy  jailer  be  not 
sufficient  to  answer  (the  jBine)  for  a  negligent  escape,  his  prin- 
cipal must  answer  for  him.    And  in  the  case  of  a  justice  of 


>  See  the  precedents  3  Chitt  C.  L.  668,  669 ;  4  Wentw.  863. 

*  1  Ross.  C.  L.  871. 

*  2  Hawk.  &  19,  §  28.    And  see  ante,  §  328;  Conunonwealth  v.  Connell,. 
8  Grat  587. 

*  8  Bum  (CluttT'B),  Escape^  p.  5. 
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peace,  if  he  bails  a  person  not  bailable  by  law,  it  is  a  Degli- 
gent  escape,  for  which  he  is  finable  at  common  law,  and  by 
the  justices  of  jail  delivery;  and  the  jailer  is  in  such  case 
excused.^ 

§  923.  ^  Persons  sufferings  escapes^  how  proceeded  againsU 
Persons  charged  with  having  suffered  escapes  may  be  pro- 
ceeded against  by  indictment  or  information ;  and,  in  some 
cases,  the  proceeding  is  a  summary  one  in  the  nature  of  ao 
attachment:  as  where,  persons  being  present  in  a  court  of 
record  are  committed  to  prison  by  such  court,  if  the  keeper 
of  the  jail  (who  is  bound  to  have  them  always  ready  when 
the  court  shall  demand  them)  shall  fail  to  produce  them,  the 
court  will  adjudge  him  guilty  without  further  inqidry,  unless 
be  have  some  reasonable  excuse ;  as  that  the  prison  was  set 
on  fire,  or  broken  open  by  enemies,  etc :  but,  as  to  other  {«s- 
oners  who  are  not  so  committed,  the  jailer  or  other  person 
who  has  them  in  custody  is  not  punishable  for  their  escape 
(except  in  some  special  cases)  until  it  be  presented. 

§  924.  '*  When  a  voluntary/  escape  amounts  to  felony.  We 
have  already  observed,  that  a  voluntary  escape^  amounts  to 
the  same  kind  of  crime  as  the  offence  of  which  the  party  was 
guilty,  and  for  which  he  was  in  custody ;  and  this  will  be  the 
case,  whether  the  person  escaping  were  actually  committed 
to  some  jail,  or  under  an  arrest  only,  and  not  committed; 
and  whether  he  were  attainted,  or  only  accused  of  such 
crime  and  not  indicted;^  for  the  law  communicates  the 
orime  of  the  offender  to  the  person  allowing  him  to  escape. 
.  .  •  •  And  no  escape  will  amount  to  a  felony,  unless  the 
cause  for  which  the  party  was  committed  were  actually  such 
at  the  time  of  the  escape :  and,  therefore,  if  a  jailer  suffer 
one  to  escape  who  is  committed  for  having  given  a  danger- 


^  1  Hale,  596 ;  2  Hawk.  c.  19,  §  19.    See  YoL  L  §  281,  236,  2S7. 
'  That  is,  an  escape  knowingly  suffered  by  an  officer,  and  as 
the  officer. 
'  2  Hawk.  c.  19,  §  22. 

[614] 


OHAP.  LT.]   PRISON  BRBACH,  RBSCUE,  AKB  ESCAPE.       §  925 

ous  wound  to  another  w&o  afterwards  dies  of  sach  wound, 
yet  he  is  not  guilty  of  felony;  for  that  the  oifenoe  of  the 
prisoner  was  but  a  trespass  at  the  time  of  the  escape ;  and 
though  by  a  fiction  of  law  it  be  afterwards,  for  some  pur* 
poses,  esteemed  a  felony  from  the  time  of  the  giving  the 
wound,  yet  it  shall  be  so  construed  in  respect  of  those  only 
who  were  privy  to  the  wound.^  It  is  also  l^id  down,  that 
a  person  who  has  suffered  another  to  escape  cannot  be 
arraigned  for  such  escape,  as  for  felony,  until  the  principal 
be  attainted;  on  the  ground  that  he  is  only  punishable  in 
this  degree  as  an  accessory  to  the  felony ;  and  no  accessory 
ought  to  be  tried  until  the  principal  be  attainted;  but  that 
he  may  be  indicted  and  tried  for  a  misprision  or  misde- 
meanor before  any  attainder  of  the  principal  offender ;  for, 
whether  such  offender  were  guilty  or  innocent,  it  was  a  high 
contempt  to  suffer  him  to  escape.^ 

§  926.  "  PunishmefU  of  negligent  escapes.  Whenever  a  per- 
son is  found  guilty,  upon  an  indictment  or  presentment,  of  a 
negligent  escape  of  a  criminal  actually  in  his  custody,  he 
ought  to  be  condemned  in  a  certain  sum  to  be  paid  to  the 
king;  which  is  most  properly  to  be  called  a  fine:  and  it 
seems  that,  by  the  common  law,  the  penalty  for  suffering  the 
negligent  escape  of  a  person  attainted  was  of  course  a  hun- 
dred pounds;  and,  for  sufifertng  such  escape  of  a  person 
indicted  and  not  attainted,  was  five  pounds;'  but  if  the  per- 
son escaping  were  neither  attainted  nor  indicted,  that  it  was 
left  to  the  discretion  of  the  court  to  assess  such  a  reasonable 
forfeiture  as  should  seem  proper :  and  if  the  party  had  twice 
escaped,  it  seems  that  the  penalties  above  mentioned  were  of 

^  2  Hawk.  c.  19,  §  25. 

*  2  Hawk,  c  19,  §  26.  Bui  see  the  claiue  of  7  6ea  4, c.  64,{  11,  English, 
and  9  Geo.  4,  c.  54,  §  25,  Irish.  The  doctrine  of  Mr.  Gabhett's  text  on  this 
last  point  cannot  be  correct ;  for  a  voluntary  escape  suffered  by  an  officer 
must  correspond  to  a  prison  breach  by  the  prisoner.  See  ante,  §  S97,  898, 
900,911-918. 

*  2  Hawk.  c.  19,  §  31,  S8 ;  Hale,  Sum.  113 ;  Stanndf.  P.  C.  35.  Bat  see 
1  Hale,  604. 
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course  to  be  doubled ;  yet  that  the  forfeiture  was  to  be  no 
greater  for  suffering  a  prisoner  commitled  on  two  severed 
accusations  to  escape,  tfaaa  if  he  had  been.conraiitted  but  on 
one.^  It  is  said  that  one  voluntary  escape  amounts  to  a  fo^ 
feiture  of  a  jailer's  office ;  and  that  if  a  jailer  suflbr  many 
negligent  escapes  he  may  also  be  ousted  by  the  oourt^  And 
whereas  personi  indicted  of  felonies,  after  removing  the  in- 
dictments before  the  king,  and  yielding  thenoiselves  to  the 
marshals  of  the  king's  bench,  had  been,  incontinently,  let  to 
bail  by  the  marshals,  the  5  Edw.  3,  c  8,  E.  &  L  enacts,  that, 
if  any  such  prisoner  be  found  wandering  out  of  prison,  by 
bail  or  without  bail,  the  marshal^  being,  found  guilty,  shall 
have  a  year's  imprisonment,  and  be  ransomed  at  the  king's 
will. 


§  926.  ^  Escapes  J  when  suffered  by  private  persons^  how  pM- 
ishedfi  A  private  person  may  be  also  guilty  of  an  escape; 
and  is,  in  general,  punishable  in  like  manner  as  a  jailer  or 
other  officer :  and  the  general  rule  is,  that,  wherever  any  per- 
son has  another  lawfully  in  his  custody^  whether  upon  an 
arrest  made  by  himself  or  another,  he  is  guilty  of  an  escape, 
if  he  suffer  him  to  go  at  large  before  he  has  discharged  him- 
self by  delivering  him  over  to  some  other  who  by  law  ought 
to  have  the  custody  of  him.^  And  if  a  private  person  arrest 
another  for  suspicion  of  felony,  and. deliver  him  into  the  ens- 
tody  of  another  private  person  wl^o  receives  him,  and  sufieiB 
him  to  go  at  lai^e,  it  is  said  that  both  of  them  are  guilty  of 
an  escape ;  tlie  first,  because  he  should  not  have  parted  [with] 
him  till  he  had  delivered  him  into  the  hands  of  a  pnUie  officer; 
the  latter,  because,  having  charged  himself  with  the  custody 
of  a  prisoner,  he  ought  at  his  peril  to  have  taken  care  of 
him.^    But  where  a  private  person,  having  made  an  arrest  for 


^  2  Hawk.  c.  19,  §  8S. 

*  2  Hawk.  c.  19,  §30. 
'  See  ante,  §  914. 

«  2  Hawk.  c.  20,  §  1 ;  1  Hale,  695. 

*  2  Hawk.  0.  20,  ^  2. 

[616] 


CHAP.  LV.]       PBISON  BSBACH,  SBSCtJE,  AND  BSCAPB.  §  927 

suspicion  of  felony,  delivers  over  his  prisoner  to  the  proper 
officer  (as  the  sheriff  or  his  bailiff,  or  a  constable),  from 
whose  custody  the  prisoner  escapes,  such  private  person  will 
not  be  chargeable.'  He  cannot,  however,  excuse  himself  from 
the  escape  byalleging,  that  he  delivered  the  prisoner  over  to 
an  officer,  without  showing  to  whom  in  particular,  by  name, 
he  so  delivered  him,  that  the  court  may  certainly  know  who 
is  answerable.^  And,  as  to  the  manner  in  which  a  private 
person  is  punishable  for  an  escape,  it  is  laid  down  that  if  it 
be  voluntary,  he  is  punishable  in  the  same  manner  as  an 
officer ;  and  if  it  were  negligent,  he  is  punishable  by  fine  and 
imprisonment,  at  the  discretion  of  the  court^ 

§  927.  '^  Aiding  escapes j  or  aUempis  to  escape^  how  pun^ 
ishecL  As  to  aiding  prisoners  in  escaping,  or  attempting  to 
escape,  it  seems  to  be  clear,  that,  by  the  common  law,  any 
assistance  whatsoever  given  to  one  known  to  be  a  felon,  in 
order  to  hinder  his  being  apprehended  or  tried,  or  suffering 
the  punishment  to  which  he  is  condemned,  is  sufficient  to 
make  the  person  giving  such  assistance  an  accessory  after 
the  fact  to  such  felony:  and  the  aiding  and  assisting  any 
prisoner  to  escape  out  of  prison,  by  whatever  means  it  may 
be  effected,  or  whatever  be  the  nature  of  the  offence  with 
which  such  prisoner  is  charged,  is  an  offence  of  a  mischievous 
nature,  and  indictable  as  an  obstruction  to  the  course  of 
jastice."* 

>  2  Hawk.  c.  20,  §  5. 

*  2  Hawk.  c.  20,  §  6.  There  are  many  cases  in  which  private  persons, 
bj  the  conduct  mentioned  in  Mr.  Gabbett's  text,  become  guilty  of  the  felony 
of  accessories  after  the  fact  to  the  offence  of  the  prisoner  who  is  permitted  to 
escape.  But,  unless  they  are  such  accessories,  or  unless  their  act  amounts 
to  a  rescue,  they,  having  no  legal  duty  to  perform  incumbent  on  them 
as  officers  of  justice,  clearly  cannot  be  more  heavily  punished  than  the 
prisoner  whom  they  aid  and  abet  at  the  fact  can  be  punished  for  the  same 
escape.  In  this  last  view  they  are  punishable,  but  not  as  officers  are ;  they 
are  rather  punishable  as  any  one  may  be  who  aids  a  man  in  committing  a 
rape.    See  ante,  §  914. 

'  2  Hfll^k.  c.  29,  §  26.  The  foregoing  quotation  is  from  1  Gab.  Crim. 
Law,  p.  297-S08. 
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§  928.  Escape  by  the  Prisoner  himself.  An  escape  by  a 
prisoner  himself  is  no  more  than  a  misdemeanor,  whateter 
be  the  crime  for  which  he  is  imprisoned.  Bat,  it  must  be 
remembered,  this  doctrine  refers  not  to  prison  breach ;  and  it 
applies  only  to  his  walking  away  where  there  are  no  obstruc- 
tions to  prevent;  as,  says  Hawkins,  ^ if,  withoat  any  obstmc- 
tion,  a  prisoner  go  out  of  the  prison  doors,  being  opened  by 
the  consent  or  negligence  of  the  jailer,  or  otherwise  escape 
withoat  asing  any  kind  of  force  or  violence,  he  is  gailty  of  a 
misdemeanor  only,  but  not  of  felony."  ^ 

§  929.  In  Connecticut,  where  an  imprisoned  convict  went, 
by  permission  of  his  keeper,  about  the  land  connected  with 
the  jail ;  went  to  market  and  brought  back  provisions  for  the 
inmates  of  the  jail ;  cooked  food  for  them  in  the  kitchen  of 
the  dweUing-house  attached  to  it ;  went  to  the  adjacent  bam, 
and  there  fed  and  milked  the  cow,  and  from  the  barn,  with- 
out the  jailer's  knowledge,  departed  and  left  the  State, — he 
was  held,  by  the  majority  of  the  court,  to  be  guilty  of  a  erim- 
inal  escape.  Said  the  judge :  ^  It  was  long  ago  decided  by 
the  court  of  King's  Bench  in  England,  that,  although  a  pris^ 
<oner  departs  from  prison  with  the  keeper's  license,  yet  it  is 
.an  offence  as  well  punishable  in  the  prisoner  as  in  the  keeper.* 
That  doctrine  has  never  since  been  overruled,  but  often  recog- 
jiized  as  law."^  Church,  J.,  who  dissented,  was  of  opinion, 
that  the  prisoner  should  not  be  convicted,  unless,  when  he 
went  to  the  barn,  he  had  in  mind  the  intent  to  escape,  and  of 
.this  the  jury  should  judge.^ 


§  930.  English  and  American  Statutes.  There  are,  on  this 
:subject,  some  English  statutes  later  than  Stat  1,  £dw.  2, 
.St  2,  de  frangentibus  prisonam;^  and  there  are  likewise  some 

*  2  Hawk.  P.  C.  Curw.  Ed.  p.  1S6,  §  9,  4  BL  Com.  129,  190.    Sack  aa 
^escape  is  prison  breach  in  Scotland.    Hatton's  case,  1  Swinton,  497. 

*  Referring  to  Hoberf  s  case,  Cro.  Car.  209. 

*  Referring  to  The  State  v.  Dond,  7  Conn.  884. 

■*  Rilejr  v.  The  Sute,  16  Conn.  47,  majority  opinion  hj  Waite,  i! 

*  Ante,  §  897. 

[618] 


GEUP.  LY.]       PRISON  BRBACH,  SBSCXJS,  AND  ESCAPB.  §  930 

American  ones;  but  they  seem  not  to  require  any^special 
observation  here.^ 


>  See  Rex  v.  Shaw,  Ruas.  &  R7.  526 ;  Rex  v.  Walker,  1  Leach,  4th  ed. 
97 ;  Rex  v.  Greeniff,  1  Leach,  4th  ed.  363 ;  Kyle  v.  The  State,  10  Ala.  286 ; 
Hughes  v.  The  State,  1  Eng.  181. 


PROFANE  SWEARING.    See  Blabphbmy  and  Profaneness. 
PUBLIC  MEETINGS.    See  DiSTURBma  MssTiNGfi. 
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CHAPTER  LVL 


PCBUC  SHOWS.^ 


§  931.  The  principles  already  disclosed  explain,  that  any 
public  exhibition,  of  a  tendency  io  create  distorbaoce  or 
breach  of  the  peace,  or  to  corrupt  the  public  morals,  or  do 
other  public  evil,  of  a  degree  sufficient  in  magnitnde,  is 
indictable  at  the  common  law.^  For  illustration,  the  ^fctant 
has  been  laid  down  in  England,  that,  if  a  party,  having  a 
house  in  a  street,  exhibits  effigies  at  his  windows,  and  thereby 
attracts  a  crowd  to  look  at  the  effigies,  which  crowd  canses 
the  footway  to  be  obstructed,  so  that  the  public  cannot  pass 
as  they  ought  to  do,  he  is  indictable,  even  supposing  the  effi- 
gies  are  not  libellous.^  And  this  case  must  be  understood 
as  covering  only  a  fragment  of  the  broad  doctrines  embraced 
within  our  present  title. 

§  932.  In  aid  of  the  common  law,  are  statutes  in  some  of 
the  States.  Thus  in  New  York  it  is  provided,  that  "  no  pe^ 
son  shall  exhibit  or  perform  for  gain  or  profit  any  puppet 
show,  any  wire  or  rope  dance,  or  any  other  idle  shows,  acts, 
or  feats,  which  common  showmen,  mountebanks,  or  jugglers 
usually  practise  or  perform,"  etc;  and  there  is  a  case  in 
which  the  majority  of  the  court  held,  that  this  statute  is 
violated  by  white  persons  appearing  in  public,  dressed  as 


^  For  matter  under  this  title,  see  Vol.  L  §  SSI.    See  tiixs  Tolome,  ^  Ex- 
posure OF  Person,  Libel,  Nuisance. 
*  Vol.  I.  §  881 ;  Rex  v.  Bradford,  Comb.  804 ;  Hall's  case,  1  Mod.  76. 
'  Rex  V,  Carlile,  6  Car.  &  P.  636. 
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negroes,  singing  negro  songs,  and  doing  pretended  feats  as 
physiologists  and  mesmerizers  and  the  like.^ 

• 

§  933.  A  statute  in  Massachusetts  makes  it  indictable  to 
set  up,  without  license,  ^'  public  shows,  public  amusements, 
and  exhibitions  of  every  description,  to  which  admission  is 
obtained  upon  payment  of  money,  or  the  delivery  of  any 
valuable  thing,  or  by  any  ticket,  or  voucher  obtained  for 
money  or  any  valuable  thing."  ^  And  the  court  has  held, 
that  it  does  not  apply  to  a  school  for  teaching  dancing, 
though  admission  thereto  is  obtained  by  a  payment  of  money 
for  each  evening.* 

§  934.  In  Vermont  is  the  provision,  that,  ^'  if  any  company 
of  players  or  persons  whatever  shall  exhibit  any  tragedies, 
etc.,  in  any  publio  theatre  or  elsewhere,  for  money,  etc.,  each 
person,  so  exhibiting,  shall  forfeit,"  etc.  And  the  court  has 
held,  that  the  offence,  whatever  it  may  be,  cannot  be  commit- 
ted by  a  single  individual ;  and  so  an  indictment  against  one 
only,  which  does  not  allege  any  connection  with  other  per- 
sons, cannot  be  sustained.^ 


^  Thurber  v.  Sliarp,  IS  Barb.  627. 

*  Stat  1849,  c  131. 

*  Common weaKh  o.  Gee,  6  Gush.  174. 

*  The  State  v.  Fox,  15  Yt  22. 


PUBLIC  WAY.    See  Wat. 

[621] 


§  936  sPBciFia  ovFENCBS.  [book  vn. 


CHAPTER  LVIL 

BAPB.^ 

4 

8bot.  086.  Introdnotion. 

986.  The  Man  who  oommita  the  OAnce. 

987,988.  The  WomanwhoiatiieSabjeetorit. 

989, 940.  The  Kind  of  Faroe  nepeaeaiy. 

941-946.  The  Carnal  Knowledge.  * 

947-949.  Conclnding  Pmts. 

« 

§  935.  Rapb'Is  defined  to  be  the  unlawful  carnal  knowl- 
^g^j  by  a  man,  of  a  woman,  forcibly  and  against  her  will' 
In  the  didcuflsion  of  this  subject  we  shall  consider:  L  The 
Man  who  commits  the  Offence ;  II.  The  Woman  who  is  the 
Subject  of  it ;  III.  The  Kind  of  Force  necessary ;  IV.  The 
Carnal  Knowledge ;  V.  Concluding  Points. 

L  7%e  Man  who  camrnits  the  Offence. 

§  936.  The  offence  of  rape  implies  a  physical  capability  in 
the  person  perpetrating  it'  We  shall  see,  by  and  by,*  that 
one  having  no  such  physical  capability  may  become  goilty 
of  it,  as  principal  offender,  by  aiding  and  abetting  another 
who  has.     According  to  the  English  doctrine,  a  boy  under 


1  For  matter  under  this  tide,  see  VoL  L  §  286,  842,  84S,  411,  517,  529, 
588,  546,  551,  622. 

'  The  following  is  the  definition  of  Mr.  East :  '*  Rape  is  tiie  unhnrfhl  €S^ 
bal  knowledge  of  a  woman  by  fiiroe  and  against  her  wilL*  1  East  F.  C.  4S4. 
And  there  is  no  material  difference  among  writers  concerning  this  defi- 
nition. 

*  Nugent  V.  The  State,  18  Ahu  521. 

*  Post,  §  948. 
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the  age  of  fourteen  years  is  conclusively  presumed  to  be  inca- 
pable, whatever  be  the  real  facts  of  the  case.^  The  reason 
is,  that  puberty  does  not  often  develop  itself  at  an  earlier 
period ;  and  so  this  rule  works  justice  in  most  cases,  while  its 
conclusive  nature  prevents  those  indecent  disclosures  which 
tend  to  the  corruption  of  public  virtue.'  In  this  country,  the 
rule  has  been  little  discussed;  but  some  courts  have  held, 
that  it  is  to  be  received  only  to  establish  a  primd  facie 
case,  which  may  be  overthrown  by  actual  testimony.*  We 
can  hardly  suppose  the  instances  of  physical  capacity  exhib* 
ited  at  an  earlier  age  than  fourteen  years  in  a  boy,  sufficiently 
» numerous  to  call  for  the  abolition  of  a  technical  rule,  so  well 
adapted  as  this  to  prevent  those  particular  statements  of  inde- 
cent things,  which  wear  away  the  nice  sense  of  the  refined, 
placed,  by  the  Maker,  in  the  human  mind  as  one  of  the  pro- 
tections of  its  virtue. 


I  J.    T%e  Woman  who  is  the  Subject  of  Rape. 

§  937.  The  physical  nature  of  woman  is  developed  earlier 
in  life  than  that  of  man.  Accordingly,  the  law  has  estab- 
lished the  age  of  twelve  years  for  her  legal  puberty,  instead 
of  fourteen.^  But  puberty  in  the  woman  is  probably  not 
essential  to  rape,  —  a  point  sufficiently  discussed  in  the  pre- 

« 

vious  volume.* 

§  938.  This  offence  may  be  committed  as  well  on  a  com- 
mon prostitute,  as  on  any  other  female.^    But  a  husband 


>  Vol.  I.  §  286,  411,  617 ;  Beg.  p.  Philips,  8  Car.  &  P.  786 ;  Reg.  v.  Jor- 
dan,  9  Gar.  &  P.  118;  Beg.  v.  Brimilow,  9  Car.  &  P.  866,  2  Moody,  122; 
Rex  V.  Groombridge,  7  Ciir.  &  P.  582. 

•  See  Biihop  Mar.  &  Diy.  §  198. 

•  VoL  L  §  286 ;  Williams  v.  The  State,  14  Ohio,  222 ;  People  v.  Randolph, 
2  Parker,  1 74.    See  The  State  v.  Handj,  4  Haning.  Del  566. 

«  Bishop  Mar.  &  Div.  §  191-198. 
•Vol.  I.  §411. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  122,  §  7 ;  Pleasant  v.  The  State,  15  ArL 
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does  not  become  guilty  of  rape  by  forciBg  his  wife  to  his 
own  embraces ;  though,  if  be  is  present  aiding  and  abetting 
another  man  who  forces  her,  be  does.^ 


III.  771^  Kind  of  Force  necessary. 

§  939.  Rape  is  not  committed  where  the  will  of  the  woman 
is  overcome  by  fraud ;  and,  especially,  where  it  is  overcome 
by  persuasion.  This  question  has  arisen  in  several  cases  of 
intercourse  with  married .  women,  by  individuals  who  peh 
sonated  the  husband,  intending  to  use  no  violent  means  if 
they  should  be  detected.  And,  in  England,  such  an  act  is. 
held  not  to  be  rape;'  while,  in  this  country,^  and  in  Soot- 
land,^  cases  have  occurred  in  which  the  tribiuial  has  deemed 
it  rape ;  though,  in  other  American  case^,  the  English  deds- 
ions  are  followed.^  The  general  proposition  of  the  law  is 
very  distinct  and  broad,  that  the  will  of  the  woman  roust 
oppose  the  act,  and  that  any  inclination  favoring  it,  is  fatal 
to  the  prosecution.^  But,  if  a  female  is  non  compos^  and  so 
neglects  to  oppose  because  she  has  no  intelligent  will,  the 
intercourse  with  her  is  rape;T  and,  if  she  is  very  young,  aod 


624 ;  Bex  v.  Barker,  8  Car.  k  P.  689 ;  Pleasant  v.  H&e  State,  %  Eng.  860; 
Wright  V.  The  State,  4  Humph.  194. 

1  1  Hale  P.  C.  629.    See  ante,  §  936 ;  post,  §  948. 

'  Beg.  V.  Clarke,  Dean.  397, 18  Jur.  1059,  29  Eng.  L.  &  £q.  542 ;  Bex  v. 
Jackson,  Buss.  &  B7.  487 ;  Beg.  r.  Williains,  8  Car.  &  P.  286 ;  Reg.  v. 
Saunders,  8  Car.  &  P.  266. 

'  The  State  v.  Shepard,  7  Conn.  64 ;  Anonymous,  1  Wheeler  Crim.  Css. 
881,  note,  heing  a  decinon  bj  Thompson,  C.  J. 

^  Eraser's  case,  Arkley,  329. 

*  Wyatt  V.  The  State,  2  Swan,  Tenn.  394.  And  see  Snlliyant  «.  Hie 
State,  3  Eng.  400;  C<xnmonwealth  v.  Fields,  4  Leigh,  648;  People  v.  Bar- 
tow, 1  Wheeler  Crim.  Cas.  378. 

*  Beg.  V.  Hallett,  9  Car.  &  P.  748;  The  State  v.  Murphy,  6  Ala.  795; 
Pleasant  9.  The  State^  8  Eng.  860 ;  Woodin  v.  People,  1  Pai^er,  464 ;  Peo- 
ple v.  Morrison,  1  Parker,  626,  643.  And  see  Charles  o.  The  State,  6  Eng. 
889. 

'  VoL  L  §  343;  Bex  v.  Bjan,  2  Cox  C.  C.  116;  The  State  v  Crow,  10 
West  Law  Jour.  601.    In  a  Scotch  case,  where  the  girl  waa  an  idioti  &e 
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of  roind  not  enlightened  on  the  question,  this  consideration 
will  lead  the  court  and  jury  to  demand  less  clear  opposition 
than  in  the  case  of.  an  older  and  intelligent  female,  or  even 
lead  them  to-  convict  where  there  was  no  opposition  at  all.^ 
So  where  the  prisoner  had  given  a  girl,  thirteen  years  of 
age,  liquor  to  excite  her ;  and,  on  her  becoming  drunk,  had 
violated  her  while  she  was  insensible  to  what  he  did ;  he  was 
held  to  have  committed  rape.^  This  view  would  perhaps 
seem  to  favor  the  following  distinction;  namely,  that  if  a 
woman  should  be  made  actually  to  consent  to  an  intercourse 
with  one  whom  she  believed  to  be  her  husband,  then,  the 
consent  having  passed,  the  point  could  not  well  be  taken 
that  it  was  against  her  will ;  while,  if  ahe  gave  no  consent, 
but  simply  forbore  opposition  because  she  supposed  the 
man  to  be  one  having  lawful  right,  the  act  in  him  would  be 
rape.  The  distinction,  however,  is  rather  nice;  but,  in  the 
eriminal  law,  nice  lines  are  often  drawn. 


court  told  the  jury,  that,  if  they  believed  the  defendant  "had  actually  pene- 
trated tbe  girl,  and  that  she  had  shown  any  ph3rsical  resistance,  to  however 
small  an  extent,  the  ofience  would  be  complete,  in  consequence  of  her  ina- 
bility to  give  a  mental  consent"    McNamara's  case,  Arkley,  521,  524. 

1  Keg.  9.  Case,  Temp.  &  M.  318, 1  Den.  C.  C.  680,  4  New  Sess.  Cas.  347, 
14  Jur.  489,  19  Law  J.,  N.  8.,  M.  C.  174, 1  £ng.  L.  &  Eq.  544;  Stephen  v. 
The  State,  1 1  6a.  225.    And  see  Reg.  v.  Day,  9  Car.  &  F.  722. 

'  Beg.  V.  Camplin,  1  Den.  C.  C.  89, 1  Car.  &  E.  746^  According  to  a 
note  of  Baron  Parke,  the  judges  who  were  in  favor  of  the  conviction,  ten  to 
three,  proceeded  on  the  following  grounds :  **  Several  thought,  that  the 
crime  of  rape  is  committed  by  violating  a  woman  when  she  is  in  a  state  of 
insensibility  and  has  no  power  over  her  will,  whether  such  state  is  caused 
by' the  man  or  not,  the  accused  knowing  at  the  time  that  she  is  in  that  state ; 
and  Tindal,  C.  J.,  and  Farke,  B.,  remarked,  that,  in  Stat  WestoL  2,  c.  84,. 
the  offence  of  rape  is  described  to  be  ravishing  a  w(Hnan  *  where  she  did  not 
consent,'  and  not  ravishing  against  her  will.  But  all  the  ten  judges  agreed^ 
that,  in  this  case,  where  the  prosecutrix  was  made  insensible  by  the  act  of  the 
prisoner,  and  that  an  unlawful  act,  and  when  also  the  prisoner  must  have 
known  that  the  act  was  against  her  consent  at  the  last  moment  that  she  was^ 
capable  of  exercising  her  will,  because  he  had  attempted  to  procure  her  coni- 
sent  and  &iled,  the  offence  of  rape  was  committed." 

VOL.  II.  53  [  625  ] 


§  941  SPBCIFIO  OFFENCES.  [BOOK  VH. 

§  940.  A  consent  indaced  by  fear  of  persoiial  violence  is 
no  consent ;  and,  though  a  man  lays  not  hands  on  a  woman, 
yet  if  by  any  array  of  physical  force  he  overpowers  her  miDd 
8o  that  she  dares  not  resist,  he  is  guilty  of  rape  by  having  the 
unlawful  intercourse.^ 


IV.   The  Carnal  Knowledge. 

§  941.  The  question  whether  rape  may  be  committed  with- 
out emission^  has  been  decided  differently  by  different  tribu- 
nals. Lord  Hale  lays  down  the  doctrine,  that  this  ingredient 
is  not  necessary;^  and  there  appears  to  have  been  no  con- 
trary adjudication  at  the  time  he  wrote.  But  Lord  Coke 
says,  that  emission  is  essential  in  sodomy,  so  decided  '^in 
the  case  of  Stafford,  who  was  attainted  in  the  King's  Bench 
and  executed."*  And  he  adds,  that,  "in  rape,  there  ought 
to  be  penetration  and  emission  of  seed."*  But,  though 
writers  generally  assume  the  two  cases,  of  rape  and  sod- 
omy, to  stand  in  this  respect  on  common  ground,  a  more 
careful  reflection  may  suggest  differences  quite  material.  In 
a  subsequent  case,  the  English  judges  were  divided  on  the 
question,  whether  emission  is  essential  even  in  sodomy.^ 


>  Pleasant  «.  The  State,  8  Eng.  360;  Reg.  v.  Hallett,  9  Car.  &  P.  748; 
Reg.  V,  Day,  9  Car.  &  P.  722.  In  Wright  v.  The  State,  4  Humph.  194,  tlie 
court  held  the  following  instruction  to  the  juiy  to  be  correct  in  all  its 
parts :  **  It  is  no  difference  if  the  person  abused  consented  through  fear,  or 
that  she  was  a  common  prostitute,  or  that  she  assented  after  the  fact,  or  that 
she  was  taken  first  with  her  own  consent,  if  she  were  afterwards  forced 
against  her  wilL" 

■  1  Hale  P.  C.  628. 

'  Stafford's  case,  cited  12  Co.  37. 

«  Case  of  Buggery,  12  Co.  36,  37.  In  8  Inst  59,  Lord  Coke  states,  that 
penetration  is  necessary  both  in  sodomy  and  rape;  emission  ahxie  oot 
being  enough.  He  makes  no  mention  of  emissioo  as  esseatiaL  Therefore 
some  persons  have  inferred,  that  this  great  luminary  of  the  law  intended  iMt 
to  follow  the  doctrine  indicated  in  the  report 

*  Dttffin's  case,  I  £ast  P.  C.  437.    And  see,  as  to  sodomy,  post,  §  945. 
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§  942.  Mr.  East  has  collected,  and  stated  at  length,  the 
aathorities  on  this  point,  down  to  the  time  he  wrote ;  and  we 
shall  not  need  to  restate  them.^  His  conclusion  appears  just, 
that,  until  Hill's  case  was  decided,  in  1781,  long  after  the 
settlement  of  this  country,  the  current  of  authority  was  clear 
against  the  necessity  of  emis^ion.^  This  being  so,  the  com- 
mon law  of  these  States  must,  on  general  principles,  be  under- 
stood to  be  the  same ;  while  the  later  English  cases  cannot 
bind  us.  In  HilPs  case,  a  majority  of  the  judges  held  the  other 
way,  '^on  the  ground,  that  carnal  knowledge  (which  they 
considered  could  not  exist  without  emission)  was  necessary 
to  the  consummation  of  the  offence.  The  others  denied  that 
definition ;  and  also  observed,  that  carnal  knowledge  was  not 
necessary  to  be  laid  in  the  indictment,  but  only  that  the 
defendant  ravished  the  party." ^  According  to  all  opinions, 
penetration  is  primdfade  proof  of  emission;^  but  the  cases 
in  which  the  question  of  emission  has  arisen,  have  developed 
circumstances  rebutting  this  presumption. 

§  943.  The  question  of  emission  is  not  longer  open  in 
England ;  because  the  statute  of  9  Geo.  4,  c.  31,  §  18,  after 
reciting,  that,  "upon  trials  for  the  crimes  of  buggery  and 
rape,  and  of  carnally  abusing  girls,  etc.,  offenders  frequently 
escaped  by  reason  of  the  difficulty  of  the  proof  which  had 
been  required  of  the  completion  of  those  several  crimes,  for 
remedy  thereof"  enacts,  <Uhat  it  shall  not  be  necessary  in 
any  of  these  cases  to  prove  the  actual  emission  of  seed  in 
order  to  constitute  a  carnal  knowledge,  but  that  the  carnal 

*  1  East  P.  C.  486-440. 

'  So  in  the  Scotch  case,  of  Robertson,  1  Swinton,  98,  104,  stated  post, 
§  944,  Lord  Moncreiff  said :  "  When  we  look  at  the  English  law,  there  is 
no  doubt  that  there  was  a  period  when  a  majority  of  the  judges  gave  a  con- 
trary decision  [that  is,  decided  emission  to  be  necessary];  some  of  the 
ablest  men  that  ever  sat  on  the  bench  dissenting.  But  when  we  look  back 
to  Coke  and  Hale,  we  see  that  the  old  law  of  England  was  different  And 
the  new  act  restores  it  to  what  it  was  in  their  times." 

*  Hill's  case,  1  East  P.  C.  489 ;  s.  P.,  Rex  v.  Burrows,  Buss.  &  By.  519. 

*  1  East  P.  C.  440.  • 
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knowledge  shall  be  deemed  complete,  upon  proof  of  penetra- 
tion only."i  There  was  once  a  doubt,  whether  this  statute 
extended  farther  than  to  make  proof  of  penetration  primd 
facie  suflBcient;^  but  the  judges  have  since  settled  the  doc- 
trine, that  it  renders  emission  unnecessary  to  the  constitution 
of  the  offence.^ 

§  944.  In  Scotland  this  question  recently  arose ;  and,  on 
great  consideration,  and  with  great  force  of  reasoning,  the 
judges  held,  unanimously,  that  penetration  only  is  enough. 
Said  Lord  Mackenzie:  ^  What  is  the  essence  of  the  crime? 
Dishonor  by  violence  —  not  the  danger  of  impregnation,  as 
to  which  no  question  is  ever  asked.  Is  a  woman  dishonored  ' 
or  not,  by  a  forcible  entry  of  her  person  ?  This  has  never 
been  doubted  in  any  country  of  Europe."  And  farther  on 
be  proceeds :  "  I  cannot  see  why  there  must  be  emission,  if 
impregnation  is  not  necessary.  It  adds  nothing  to  the  wick- 
edness,  —  or  to  the  injury."*  That  the  danger  of  offspring 
entered  not  into  the  old  idea  of  this  crime,  is  shown  by  the 
notion  of  the  lawyers,^  that  impregnation  was  of  itself  con- 
clusive proof  of  the  woman  having  given  such  consent  as  pre- 
vents  the  intercourse  from  being  rape. 

§  945.  In  this  country,  we  have  few  decisions  on  the 
point  One  case  leaves  it  doubtful;^  one  holds  emission 
unnecessary  in  sodomy  ;7  while  another  decides,  that  it  is 
unnecessary  in  rape.  Said  the  court,  in  this  last  case:  ^The 
essence  of  the  crime  is  not  the  begetting  of  a  child,  which 
cannot  be  done  without  emission ;  but  the  violence  done  to 


^  1  Kuss.  Crimes,  Grea.  £d.  682. 

'  That  it  did  not,,  see  Rex  v.  Russell,  1  Moody  &  R.  122. 

»  Rex  V,  Cox,  1  Moody,  387,  5  Car.  &  P.  297;  Brook's  case,  2  Lewm, 
267 ;  Reg.  v,  Allen,  9  Car.  &  P.  81 ;  Rex  r.  Jennings,  4  Car.  &  P.  249,  I 
Lewin,  93 ;  Rex  r.  Cozins,  6  Car.  &  P.  351. 

*  Robertson's  case,  1  Swinton,  98. 

»  1  Hawk.  P.  C.  Curw.  Ed.  p.  122,  §  8. 

•  The  State  r.  Le  Blanc,  1  Const.  Rep.  354. 
^  Commonwealth  v.  Thomas,  1  Va.  Cas.  307. 
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the  person  and  feelings  of  the  woman,  which  is  completed 

by  penetration,  without  emission If,  together  with 

penetration,  emission  mast  be  proved,  may  not  the  ravisher 
prevent  proof  of  his  crime  by  onanism  ?  "  ^ 

§  946.  Penetration^  the  authorities  agree,  is  necessary. 
Even  emission,  without  penetration,  is  not  enough.^  In  the 
Scotch  case,  already  referred  to.  Lord  Meadowbank  observed: 
^  I  am  of  opinion,  that,  to  constitute  the  crime  of  rape,  it  is 
sufficient  that  there  he  full  penetration;  for  in  grown  women 
it  is  necessary  that  the  penetration  hefiM — otherwise  it  is 
conoitusP^  But  the  English  and  American  courts  have  held, 
that  nothing  more  than  res  in  re,  without  regard  to  extent,  is 
required.*  Even,  according  to  the  doctrine  now  settled  in 
England,  the  fact  of  the  hymen  not  being  ruptured  is  only 
presumptive  evidence  against  penetration;  which  may  be 
sufficient  without^ 


V.   Concludinff  Points, 

§  947.  Degree  of  the  Crime,  and  Punishment.  The  offence 
of  rape  has  always  been  deemed  a  felony  at  common  law ; 
though,  during  a  short  period  of  English  history,  it  was 
only  misdemeanor,  a  statute  having  reduced  it  to  this  lower 
degree.  But  by  Stat.  Westm.  2,  c.  34,  it  was  raised  to  its 
ancient  character  of  felony ;  and  such  it  no  doubt  is,  at  com- 
mon law,  in  this  country  generally.^     In  Missouri,  it  is  mis- 


'  Tbe  State  r.  Sullivan,  Addison,  143  (a  Pennsylvania  decision). 

*  3  Inst.  60 ;  1  Hale  P.  C.  628 ;  Audley's  case,  3  Howell  St  Tr.  401, 403 ; 
Fitzpatrick's  case,  3  Howell  St  Tr.  419. 

'  Robertson's  case,  1  Swinton,  93. 

*  3  Inst  59 ;  The  State  v.  Le  Blanc,  1  Const  Rep.  354 ;  Reg.  t;.  Lines,  1 
Gar.  &  K.  393. 

*  Reg.  o.  Hngbes,  3  Moody,  190, 9  Car.  &  P.  752  (overruling  Rex  v.  Gam- 
mon, 5  Car.  &  P.  321) ;  Rex  v.  Russen,  1  East  P.  C.  438 ;  Reg.  v.  Jordan,  9 
Car.  &  P.  118 ;  Reg.  v.  McRue,  8  Car.  &  P.  641. 

*  Vol.  I.  §  411,  546,  622;  1  Hale  P.  C.  627;  3  Inst  60;  1  East  P.  C. 
434.    As  to  North  Carolina,  see  The  State  v.  Dick,  2  Murph.  388.    Hawkins 
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demeanor,  even  when  committed  by  a  slave.  The  reason  is, 
that  by  statute  no  offences  in  this  State  are  felonies,  except 
where  the  punishment  is  death ;  and  rape  by  a  slave  is,  or,  at 
the  time  of  the  decision  referred  to,  was,  punished  by  castra- 
tion.^ 0 

§  948.  Persons  assistinff.  Where  rape  is  felony,*  and,  o 
fortiori^  where  it  is  midemeanor,^  all  persons  present  abetting 
the  perpetrator  may  be  deemed  principal  actors  in  the  guilt 
They  are  indictable  in  the  sam«  manner  as  the  one  whose 
direct  volition  does  the  injury.  And,  in  this  way,  a  boy 
under  the  age  of  puberty,  a  woman,  or  a  husband  in  respect 
of  his  own  wife,  may  commit  rape.* 

§  949.  Altempts.  An  attempt  to  commit  a  rape  is  a  com- 
mon law  misdemeanor,  on  principles  explained  in  the  previ- 
ous volume.^  In  order  to  constitute  the  offence,  the  ofiFender 
must  specifically  intend  to  proceed  to  violence,  if  necessaiy;* 


-sajfl :  ^^  It  is  said,  that  of  old  time  it  was  felony,  and  consequently  panidar 

vh\e  with  death,  especially  if  the  party  ravished  were  a  virgin,  unless  such 

vii^^  would  accept  of  the  offender  for  her  husband,  in  which  case  die 

t  might  save  his  life  by  marrying  him.    But  afterwards  it  waa  looked  opon  ai 

.  a  great  misdemeanor  only,  but  not  felony ;  and  the  offender  was  punished 

with  the  loss  of  his  eyes  and  testicles :  and  by  the  statute  of  Westminster  1, 

•  c.  13,  it  was  reduced  to  a  trespass,  subjecting  the  offender  to  two  years' im- 

^prisonment  and  a  fine  at  the  king's  will.    But  the  smallness  of  the  punishment 

proving  a  great  encouragement  to  the  offence,  it  was  made  felony  again  hf 

the  statute  of  Westminster  2,  c.  34  ;  and,  by  18  £liz.  c.  7,  it  is  excluded  from 

the  benefit.of  clergj'."     1  Hawk.  P.  C.  Curw.  Ed.  p.  128,  §  11. 

^  Nathan  v.  I1)e  State,  8  Misso.  681.    In  North  Carolina  the  attempt  by 
.a  slave  on  a  white  woman  is  punished  capitally.     Sydney  p.  The  State,  S 
Humph.  478.     See,  as  to  Arkansas,  Dennis  v.  The  State,  5  ArL  230. 

•  Vol.  I.  §  456-461. 

•  Vol.  I.  §  463,  483-485. 

•  1  East  P.  C.  446,-  1  Hawk.  P.  C.  Curw.  Ed.  p.  123,  §  11 ;  Audlcy's 
case,  3  Howell  St.  Tr.  401 ;  Beg.  v.  Crisham,  1  Car.  &  M.  187;  Bex  v. 
Tolkes,  1  Moody,  354;  Rex  v.  Gray,  7  Car.  &  P.  164. 

»  Vol.  L  §  510  ct  seq. 

•  Vol.  I.  §  511 ;  Rex  v.  Lloyd,  7  Car.  &  P.  318 ;  Commonwealth  r.  Fields, 
4  Leigh,  648. 
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and  be  most  have  physical  capability  of  accomplishing  the 
object.^  In  a  New  York  case  it  was  held,  that  one  decoying 
a  female  under  ten  years  of  age,  and  standing  indecently 
exposed  before  her,  may  be  convicted  of,  an  assault  with 
intent  to  commit  rape.  The  judge  observed :  "  The  assent 
of  such  an  infant  being  void  as  to  the  principal  crime,  it  is 
equally  so  in  respect  to  the  incipient  advances  of  the  offender. 
That  the  infant  consented  to  or  even  aided  in  the  prisoner's 
attempt,  cannot,  therefore,  as  in  the  case  of  an  adult,  be 
alleged  in  his  favor,  any  more  than  if  he  had  consummated 
his  purpose.  The  case  submitted  to  the  jury  was  that  of  a 
man  having  another  in  his  power,  and  within  reach,  threat- 
ening and  exerting  the  means  to  accomplish  meditated  vio- 
lence upon  l\er  person.  This  is  clearly  an  assault  within  all 
the  authorities." 2  How  far  a  man  must  proceed  in  the  exe- 
cution of  his  intent,  to  render  himself  responsible  in  a  case 
of  attempted  rape,  we  considered  somewhat  in  the  previous 
volume.' 


1  Vol.  L  §  517.     See  Cbaries  v.  The  State,  6  Eng.  389. 
'  Hays  V.  People,  1  Hill,  K.  Y.  851,  opinion  hy  Cowen,  J. 
•  Vol.  I.  §  522. 
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CHAPTER  LVIII. 


RECEIVING   STOLEN   GOODSJ 


§  950.  The  receiver  of  stolen  goods  was  anciently  guilty 
only  of  a  misprision,  or  of  a  compounding,  of  felony;  but, 
afterward,  under  an  old  English  statute,  he  became  an  acces- 
sory after  the  fact  to  the  thief.  Later  legislation,  in  England 
and  the  United  States  generally,  has  made  this  offence  a 
substantive  one.^  The  matter  was  so  far  considered  in  our 
previous  volume  that  little  further  need  be  added  here. 

§  951.  First  As  to  the  Intent.  The  question  of  the  intent 
is  partly  answered  in  the  proposition,  that  the  person  receiv- 
ing the  stolen  goods  must  know  them  to  have  been  stolen. 
Moreover,  the  statutes  do  not  require  that  the  receiver  should 
act  from  motives  of  personal  gain :  if  his  object  is  to  aid  the 
thief,  this  is  enough.^  So  it  is  enough  if  his  object  is  to  get 
from  the  owner  a  reward  for  restoring  the  goods  to  him.* 

§  952.  Secondly.  As  to  the  Act  of  Receiving-.  The  lead- 
ing doctrine  here  is,  that  the  goods  must  come  under  the 
control  of  the  receiver;  yet  that  the  control  need  not  be  a 
manual  one.  For  instance,  if  they  are  in  the  bands  of  a 
person  whom  he  can  command  in  respect  to  them,  they  may 


^  For  matter  under  this  title,  see  YoL  I.  §  419,  489,  493,  535,  551,  €45, 
646. 
«  See  Vol  I.  §  498. 

*  Rex  V.  Davis,  6  Car.  &  P.  177 ;  Rex  t\  Richardson,  1  Car.  &  F.  835. 

*  People  V,  Wiley,  3  Hill,  K.  Y.  194.    As  to  receiving,  in  Michigan,  see 
People  17.  Reynolds,  2  Mich.  422. 
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be  deemed  to  have  been  received.^  But  whjere  there  is 
DO  such  authority  to  command,  they  must  have  passed,  in 
some  other  way,  into  his  possession.^  Thus,  where  a  person 
allowed  a  trunk  of  stolen  goods  to  be  sent  on  board  a  vessel 
in  which  he  had  taken  passage,  he  was  held  to  have  received 
them.' 

§  953.  Thirdly.  The  Property  as  having  teen  Stolen.  It 
is  merely  a  truism,  that  there  can  be  no  receiving  of  stolen 
goods  which  have  not  been  stolen.  Therefore  if  the  person 
accused  is  an  aider  at  the  fact*  of  the  original  larceny ;  in 
other  words,  a  principal  of  the  second  degree  ;  he  cannot  also. 
be  bolden  as  a  receiver.*  He  must  have  received  the  goods 
from  some  person  who  is  guilty  of  the  larceny,  as  principal 
offender;*  and  not,  for  example,  from  another  receiver;  be- 
cause, in  the  latter  case,  they  are  not,  as  to  the  person  from 
whom  he  gets  them,  property  stolen.*^  So  also,  if  the  goods 
have  passed  back  from  the  thief  into  the  hands  of  the  owner; 
and  have  been  retransferred  to  the  thief  otherwise  than  by  a 
fresh  larceny  of  them,  a  receiving  of  them  from  this  thief  is 
not  a  receiving  of  stolen  goods.^    And  where  the  taking  from 


^  Beg.  V.  Smith,  Dears.  494,  where  it  appears  that  even  they  oeed  not 
have  passed  out  of  the  hands  of  the  thief,  provided  the  receiver  controls 
them  in  his  hands. 

•  Beg.  V.  Hill,  8  New  Sess.  Cas.  648,  1  Den.  C.  C.  458,  Temp.  &  M.  150, 
18  Jur.  545,  18  Law  J.,  x.  s.,  M.  C.  199. 

'  The  State  v^  Scovel,  1  Const,  n.  b.,  274.  And  see  Beg.  v.  Wiley,  2 
Den.  C.  C.  87,  1  £ng.  L.  &  £q.  567. 

*  See  Vol.  i.  §  456-461. 

^  Beg.  V.  Gruncell,  9  Car.  &  P.  865 ;  Beg.  v.  Smith,  Dears.  494.  See 
also  Beg.  v.  Kelly,  2  Car.  &  K.  379.  As  to  receiving  goods  from  a  slave, 
in  Virginia,  see  Smith  v.  Commonwealth,  10  Leigh, ^95. 

'  The  State  v,  Ives,  13  Ired.  338. 

^  See  further  on  this  point,  Cassels  v.  The  State,  4  Yerg.  149 ;  Wright  v. 
The  State,  5  Yerg.  154. 

'  Beg.  r.  Dolan,  Dears.  436,  1  Jur.,  n.  b.,  72,  29  £ng.  L.  &  £q.  538,  over- 
ruling Beg.  V.  Lyons,  Car.  &  M.  217. 
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the  thief  is  pot  with  his  consent,  the  case  is  not  within  this 
statute ;  ^  but  the  act  is  rather  an  original  larceny.^ 


»  Reg.  i;.  Wade,  1  Car.  &  K.  739. 
'  Ante,  §  690. 


RELIGIOUS  WORSHIP.    See  Disturbing  Meetings. 

RESCUE.    See  Prison  Breach,  etc 

RESISTING  OFFICER.    See  Obstructing  Justice  and  Govebk- 

MENT. 
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CHAPTER  LIX. 

RIOT.^ 

Sect.  954.  Introdnction. 

955, 956.  The  Persons  committing  the  Act. 

957-961.  The  Nature  of  the  Act. 

06S.  The  Intent. 

968~966.  Concluding  Points. 

§  954.  A  RIOT  is  such  disorderly  conduct,  in  three  or  more 
assembled  persons  actually  accomplishing  some  object,  as  is 
calculated  to  terrify  others.^     In  the  discussion  of  this  sub- 


^  For  matter  under  this  title,  see  Vol.  I.  §  264,  309,  395,  398,  400,  464, 
538.    See  this  Yolume,  tit.  Affrat,  Rout,  Unlawful  Assembly. 

*  The  definition  of  Blackstone,  differing  somewhat  from  this,  may  be  fonnd 
in  the  preTioos  Yolum^  Vol.  I.  §  395.  Other  definitions  are  the  following :  — 

Hawkins,  **  A  riot  seems  to  be  a  tumultuous  disturbance  of  the  peace,  by 
three  persons  or  more,  assembb'ng  together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another,  against  any  who  shall  oppose  them,  in 
the  execution  of  some  enterprise  of  a  private  nature,  and  afterwards  actu- 
ally executing  the  same  in  a  violent  and  turbulent  manner,  to  the  terror  of 
the  people,  whether  the  act  intended  were  of  itself  lawful  or  unlawfuL" 
1  Hawk.  P.  C.  Curw.  £d.  p.  518,  §  1.  And  see  The  State  v.  Cole,  2 
McCord,  117, 119;  The  State  v.  Connolly,  8  Rich.  837. 

Lord  Coke.  Riot  '*  in  the  conunon  law  signifieth,  when  three  or  more  do 
any  unlawful  act,  as  to  beat  any  man,  or  to  hurt  him  in  his  park,  chase,  or 
warren,  or  to  enter  or  take  possession  of  another  man's  land,  or  to  cut  or 
destroy  his  com,  grass,  or  other  profit,  etc."    3  Inst  176. 

Russell — speaking  of  riots,  routs,  and  unlawful  assemblies,  says:  "The 
distinction  between  these  offences  appears  to  be,  that  a  riot  is  a  tumultuous 
meeting  of  persons  upon  some  purpose  which  they  actucUly  execute  with  vio- 
lence ;  a  rout  is  a  mmilar  meeting  upon  a  purpose  which,  if  executed,  would 
make  them  rioters,  and  which  they  actually  make  a  motion  to  execute ;  and 
an  unlawful  assembly  is  a  mere  assembly  of  persons  upon  a  purpose  which,  if 
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jeet,  we  shall  consider,  I.  The  Persons  committing  the  Act; 
11.  The  Nature  of  the  Act ;  III.  The  Intent ;  IV.  Conclad- 

ing  Points. 


I.  The  Persons  committing  the  Act. 

§  955.  The  commission  of  a  riot  requires  the  concurrence 
of  three  or  more  persons.^  If  two  perform  any  act,  how- 
ever tumultuous  or  dangerous  to  the  public  repose,  they 
do  not  thereby  commit  a  riot^  By  statute  in  Illinois,  how- 
ever, the  offence  may  be  perpetrated  by  two.*  And,  in  the 
slaveholding  States  of  this  country,  the  courts  have  decided, 
that,  at  common  law,  two  free  white  men  and  a  negro  slaTe 
may  jointly  became  guilty  of  this  offence.*  How  the  quesp 
tion  would  stand,  if  one  of  three  were  the  wife  of  another 
one,  appears  not  to  be  decided;  but,  since  the  wife  may 
clearly  be  guilty  of  the  offence  of  riot,  there  seems  no  reason 
why  she  should  not  be  counted  as  one  in  a  company;  a 
different  principle  applying  here  from  what  prevails  in  con- 
spiracy. 

§  956.  Perhaps  there  are  cases  in  which  what  is  done  by 
one  of  three  persons  is  enough  to  make  him  partaker  of  their 


executed,  would  make  tbexn  rioters,  but  which  thej  do  not  execute^  nor  make 
any  motion  to  execute"  1  Ross.  Crimes,  Grea.  £d.  266.  He  proceeds,  how- 
erer,  to  give  Hawkins's  definition  of  riot,  deeming  it  sabstandaUy  correct 

By  Statute  in  Indiana.  ''If  three  or  more  persons  shall  actually  do  an 
unlawful  act  of  violence,  dther  with  or  without  a  ^ommon  cause  or  quarrel, 
or  even  do  a  lawful  act  in  a  violent  and  tumultuous  manner,  they  shall  be 
deemed  guilty  of  a  riot"  "The  State  v.  Scaggs,  6  Blackf.  37.  SimiUr  ia 
lUinois.    Dougherty  v.  People,  4  Scam.  180. 

*  See  post,  §  956. 

*  Vol.  I.  §  395;  Turpin  v.  The  State,  4  Bhickf.  72;  Reg.  9.  Ellis,  Holt, 
636 ;  The  State  v.  Allison,  3  Yerg.  428 ;  Rex  t.  Scott,  3  Bur.  1268 ;  Bex  r. 
Sudbury,  12  Mod.  262 ;  Commonwealth  r.  Edwards^  1  Aahm.  46. 

'  Dougherty  v.  People,  4  Scam.  1 79. 

«  The  State  v.  Jackson,  1  Speers,  13 ;  The  State  v.  Thackam,  1  Bay, 
358 ;  The  State  v.  Calder,  2  MoCord,  462. 
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gnilt,^  while  yet  his  activity  is  not  soch  as  to  constitute  him 
one  of  the  necessary  three  in  a  riot;  so  that,  if  there  had 
been  three  active  ones,  the  four  would  all  be  rioters  in  law^ 
while,  tor  the  want  of  the  fourth,  all  escape.  A  doctrine 
like  this,  where  two  of  the  three  were  inactive,  seems  to  have 
been  maintained.^  But,  in  Maine,  the  court  decided,  that,  if 
two  persons  do  the  physical  mischief  while  a  third  is  present 
abetting  them,  the  offence  *may  amount  to  a  riot.' 

» 

11.  The  Nature  of  the  Act. 

§  957.  The  principal  point  to  be  here  considered  is,  that  the 
act  must  be  one  calculated  to  create  ap()rehen8ion  of  danger  in 
the  minds  of  persons  other  than  the  rioters.  Where,  there- 
fore, three  or  more  individuals  innocently  assemble,  and  some 
of  them  fall  upon  one  of  the  company,  doing  no  more  than 
simply  this,  what  they  do  is  not*a  riot^  Whether  the  indict- 
ment should  under  all  circumstances  allege  that  the  thing 
done  was  to  the  terror  of  the  people,  is  a  question  of  plead- 
ing, not  properly  within  the  purpose  of  this  volume.  But 
in  a  Massachusetts  case,  the  court  held,  that,  if  it  charges 
90  assembling  ^  with  force  and  arms,"  and  acts  of  violence 
committed  by  the  rioters,  the  further  allegation  of  terror  to 
the  people  is  unnecessary.  The  judge  observed :  "  Lord  Holt 
has  given  a  distinction  founded  in  good  sense  between  those 
indictments  in  which  the  words  in  terrorem  populi  are  essen- 
tial, and  those  wherein  they  may  be  omitted.  He  says,  that 
in  indictments  for  that  species  of  riots  which  consist  in  going 
about  armed,  etc.,  without  committing  any  act,  the  worc^s 
aforesaid  are  necessary ;  because  the  offence  consists  in  terri- 
fying the  public;  but,  in  those  riots  in  which  an  unlawful  act 
is  committed^  the  words  are  useless."^    But  this  proposition 


1  Post,  §  968. 

*  Scott  V.  United  States,  1  Morris,  143. 

*  The  State  v.  Straw,  83  Maine,  554. 

*  Beg.  r.  Soley,  Salk.694,  595;  Anonymous,  6  Mod.  48. 

*  Commonwealth  v.  Runnels,  10  Mass.  518,  referring  to  Beg.  v.  Soley, 
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only  gives  force  to^the  general  doctrine,  that  the  gist  of  the 
offence  is  the  terror  created  in  persons  pursuing  their  lawful 
callings.  And  perhaps  this  consideration  may  have  been  one 
of  the  causes  leading  to  a  statement  in  some  of  the  books, 
that  the  enterprise  of  the  rioters  must  be  of  a  private  natare, 
in  distinction  from  a  public^ — a  doctrine,  however,  which 
cannot  be  maintained.  For  example,  a  riot  may  be  commit* 
ted  in  opposing  the  course  of  justice  of  the  country.^ 


11  Mod.  116.  And  see  Rex  v.  Hughes,  4  Car.  &  P.  S78;  Rex  v.  Cox,  4 
Car.  &  P.  58S. 

^  The  State  v.  Brooks,  1  Hill,  S.  C.  861 ;  The  Sute  v.  Cole,  2  McCord, 
117.  Hawkins  says:  "  It  seems  agreed,  that  the  injury  or  grievance  com- 
plained of  and  intended  to  be  revenged  or  remedied  by  such  an  assemblr, 
must  relate  to  some  private  quarrel  only ;  as  the  inclosing  of  lands  in  which 
the  inhabitants  of  a  town  claim  a  riffht  of  common,  or  gaining  the  poasesaoo 
of  tenements;  the  title  whereof  is  in  dispute,  or  such  like  matters  rehtiDg  to 
the  interests  or  disputes  of  particular  persons,  no  way  concerning  the  .pub- 
lic ;  for  wherever  the  intention  of  such  an  assembly  is  to  redress  pabGc 
grievances,  as  to  pull  down  all  inclosures  in  general,  or  to  reform  religion, 
or  to  remove  evil  counsellors  from  the  king,  etc.,  if  they  attempt  with  force 
to  execute  such  their  intentions,  they  are,  in  the  eye  of  the  law,  goilty  cf 
levying  war  against  the  king,  and  consequently  of  high  treason."  1  Hawk. 
P.  C.  Curw.  £d.  p.  615,  §  6.  That  there  can  be,  in  this  coontiy,  mM  of  the 
general  sort  alluded  to  in  the  latter  part  of  this  quotation,  which  riots  do  not 
amount  to  treason,  is  a  proposition  too  plain  in  principle  to  be  overthrown 
by  authority  from  the  English  books.  Russell,  after  stating,  in  his  text, 
this  doctrine  of  Hawkins,  adds,  in  a  note :  *^  But  see,  in  2  Chit  Grim.  Lsw, 
494,  an  indictment  said  to  have  been  drawn  in  the  year  1797,  byaveiy 
eminent  pleader,  for  the  purpose  of  suppressing  an  ancient  custom  of  kick- 
ing about  footballs  on  Shrove  Tuesday  at  Eangston-upon-Thames.  The  first 
cbunt  is  for  riotously  kicking  about  a  football  in  the  town  of  Kingston ;  and 
the  second,  for  a  common  nuisance  in  kicking  about  a  football  in  the  said 
town.  And  in  Sir  Anthony  Ashley's  case,  1  Roll.  109,  C<^e,  C.  J.,  said 
that  the  stage^ayen  might  be  indicted  for  a  riot  and  unlawful  assembly; 
and  see  Dalt  Just  c.  186  (citing  Roll.  R.),  that,  if  such  players  by  their 
shows  occasion  an  extraordinary  and  unusual  concourse  of  people  to  see 
them  act  their  tricks,  this  is  an  unlawful  assembly  and  riot^  for  which  they 
may  be  indicted  and  fined.  19  Yin.  Ab.,  tit.  Riots,  etc.,  A.  S."  1  Bnm. 
Crimes,  Grea.  £d.  267,  note. 

'  Pennsylvania  v.  Morrison,  Addison,  274.  See  also  Rex  v.  Foney,  €  Car- 
&  P.  81. 
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§  958.  The  ingredient  of  terror  excited,  necessary  in  a 
riot,  does  not  require  more  persons  than  one  to  be  alarmed. 
Therefore  where  rioters  went  in  a  frolic  at  midnight  to  a 
man's  stable,  and  shaved  his  horse's  tail;  in  doing  which, 
they  made  snch  noise  as  aroused  the  owner  and  alarmed  his 
family ;  they  were  held  to  be  properly  convicted,  the  objec- 
tion, that  the  injury  was  confined  to  only  one  family,  being 
overruled.^  In  like  manner,  the  facts  of  a  South  Carolina 
case  were,  that  two  white  persons  and  a  negro  slave  went 
together  to  where  another  man  was  at  work;  upon  theif 
arrival  there,  one  of  the  white  persons  cut  a  club  in  the  pres- 
ence of  the  rest,  used  threatening  language  to  the  man,  and 
commanded  his  associates  to  cut  up  some  house  logs  the 
man  had  prepared ;  which  command  they  executed ;  and  this 
was  held  to  be  a  riot.' 

§  959.  Accordingly  there  is  no  need  that  the  thing  done 
be  in  itself  unlawful.  If  it  is  never  so  lawful,  yet  if  it  is 
done  in  a  turbulent  manner,  calculated  to  excite  terror,  the 
doing  amounts  to  a  riot.^  An  illustration  of  this  doctrine  has 
already  been  shown,  under  the  titles  of  Forcible  Entry  and 
Detainer,  and  of  Forcible  Trespass.^  On  the  other  band,  as 
Hawkins  observes :  ^  It  is  possible  for  more  than  three  per- 
sons to  assemble  together,  with  an  intention  to  execute  a 
v^Tongful  act,  and  also  actually  to  perform  their  intended 
enterprise,  without  being  rioters;  as  if  a  competent  number 
of  people  assemble  together,  in  order  to  carry  off  a  piece  of 
timber  to  which  one  of  the  company  hath  a  pretended  right, 
and  afterwards  do  carry  it  away  without  any  threatening 

^  The  State  v.  Alexander,  7  Rich.  5.  See  also  Fennflylvania  v.  Cribs, 
Addison,  277;  The  State  v.  Batchelder,  6  N.  H.  549.  And  see  Common* 
wealth  p.  Taylor,  5  Binn.  277. 

'  The  State  v.  Jackson,  1  Speers,  13. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  515,  §  7.  And  see  The  State  o.  Boies,  34 
Maine,  235. 

«  Ante,  §  401, 408, 411,412, 415, 416, 430 ;  Henderson  v.  Commonwealth, 
8  Grat  708 ;  Rex  v.  Stroude,  2  Show.  149 ;  Rex  v.  Wy  vill,  7  Mod.  266 ; 
Douglass  17.  The  State,  6  Yei^.  525. 
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words,  or  other  circumstances  of  terror.  And  from  the  same 
ground  it  seems  also  to  follow,  that  persons  assembled 
together  in  a  peaceful  manner  to  do  a  thing  prohibited  by 
statute,  as  to  celebrate  mass,  etc.,  and  afterwards  peacefally 
performing  the  thing  intended,  cannot  be  said  to  be  rioters; 
for  there  seems  to  be  no  reason  why  an  assembly  should 
become  riotous  barely  for  doing  a  thing  contrary  to  the  stat- 
ute, any  more  than  for  doing  a  thing  contrary  to  common 
law."i 

§  960.  When  persons  assemble  lawfully,  they  have  not 
that  criminal  purpose  which  is  necessary  to  constitute  a  riot 
And  this  has  led  to  the  idea,  sometimes  expressed  or  implied, 
that  the  original  object  of  the  meeting  must  be  riotous,  or  in 
some  way  criminal.^  But  a  combination,  lawful  in  the 
first  instance,  can  be  rendered  unlawful  by  the  combined 
acts  of  the  individuals ;  and  then  the  assembly  may  amount 
to  a  riot*  Hawkins  states  the  matter  thus:  *»It  seems 
agreed,  that,  if  a  number  of  persons  being  met  together  at 
a  fair  or  market  or  church-ale,  or  any  other  lawful  or  inno- 
cent occasion,  happen  on  a  sudden  quarrel  to  fall  together  by 
the  ears,  they  are  not  guilty  of  a  riot,  but  of  a  sudden  affiay 
only,  of  which  none  are  guilty  but  those  who  actually  engage 
}n  it ;  because  the  design  of  their  meeting  was  innocent  and 
lawful,  and  the  subsequent  breach  of  the  peace  happened 
unexpectedly  without  any  previous  intention  concerning  it 
Yet  it  is  said,  that,  if  persons  innocently  assembled  together 


*  1  Hawk.  P.  C.  Curw.  Ed.  p.  615,  §  6. 

'  Anonymous,  6  Mod.  43 ;  The  State  v.  Stalcup,  1  Ired.  30.  In  the  last 
case  it  was  held,  that  if  an  assembly  is  originally  lawful ;  as,  upon  summoDs, 
to  assist  an  ofllcer  in  the  execution  of  lawful  process ;  subsequent  iXiepl 
conduct  will  not  make  the  persons  rioters.  Said  the  court:  ^Such  an 
assembly  cannot  be  considered  an  unlawful  assembly.  But,  we  think,  an 
unlawful  assembly  is  a  constituent  and  necessary  part  of  the  offence  of  a 
riot.  It  must  precede  the  unlawful  act  which  consummates  the  offence  of 
riot" 

*  Reg.  v.  Soley,  Salk.  694,  695;  The  State  v.  Cole,  2  McCord,  117;  Hie 
tate  V.  Snow,  IS  Maine,  846. 
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do  afterwards,  upon  a  dispute  happening  to  arise  among 
them,  form  themselves  into  parties,  with  promises  of  mutual 
assistance,  and  then  make  an  aflray,  they  are  guilty  of  a  riot ; 
because,  upon  their  confederating  together  with  an  intention 
to  break  the  peace,  they  may  as  properly  be  said  to  be  assem- 
bled together  for  that  purpose  from  the  time  of  such  confed- 
eracy,  as  if  their  first  coming  together  had  been  on  such  a 
design :  however,  it  seems  clear,  that,  if  in  an  assembly  of 
persons  met  together  on  any  lawful  occasion  whatsoever,  a 
sudden  proposal  should  be  started  of  going  together  in  a 
body  to  pull  down  a  house  or  inclosure,  or  do  any  other  act 
of  violence,  to  the  disturbance  of  the  public  peace,  and  such 
motion  be  agreed  to,  and  executed  accordingly,  the  persons 
concerned  cannot  but  be  rioters;  because  their  associating 
themselves  together  for  such  a  new  purpose  is  no  way  exten- 
uated by  their  having  met  at  first  upon  another.  Also  it 
seems  to  be  certain,  that,  if  a  person  seeing  others  actually 
engaged  in  a  riot  do  join  himself  unto  them,  and  assist  them 
therein,  he  is  as  much  a  rioter  as  if  he  had  at  first  assembled 
with  them  for  the  same  purpose ;  inasmuch  as  he  has  no  pre- 
tence that  he  came  innocently  into  the  company,  but  appears 
to  have  joined  himself  unto  them  with  an  intention  to  second 
them  in  the  execution  of  their  unlawful  enterprise;  and  it 
would  be  endless  as  well  as  superfluous  to  examine  whether 
every  particular  person  engaged  in  a  riot  were  in  truth  one  of 
the  first  assembly,  or  actually  had  a  previous  knowledge  of 
the  design  thereof."^  The  doctrine  is  true  beyond  dispute, 
that  a  riot  is  an  unlawful  assembly  carried  to  the  extent  of 
actually  doing  the  thing  contemplated  ;^  but  the  result  does 
by  no  means  logically  follow,  that  there  must  be  a  space  of 
time  intervening  between  the  existence  of  the  mere  unlaw- 
ful assembly  and  no  more,  and  its  proceeding  to  perpetrate 
the  ulterior  act.  If  an  assembly,  however  innocent  may  be 
its  first  object,  does  riotous  things,  then  all  persons  present 


>  1  Hawk.  P.  C.  Carw.  Ed.  p.  514,  §  3. 

'  Post,  §  961.    And  see  the  first  note  to  this  section. 
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and  concurring  in  the  things  constitute  themselves,  by  the 
fact  itself,  an  unlawful  assemUy ;  and  not  the  less  so  because 
the  hand  moves  simultaneously  with  the  moving  of  the  mind. 

§  961.  Precisely  how  much  must  be  done  by  an  assem- 
blage of  rioters  to  complete  the  offence,  is  by  no  means 
clear  on  the  authorities.  This  question  relates  only  to  the 
name  of  the  crime,  and  not  to  the  crime  itselfl  iBecanse, 
as  we  shall  see  under  a  subsequent  title,^  a  mere  coming 
together  to  commit  a  riot  is  indictable  as  an  unlawful  assem- 
bly ;  and,  as  we  shall  see  also,^  an  act,  performed  by  the 
unlawful  assembly,  makes  it  a  rout  And  the  name  by 
which  the  evil  conduct  is  called,  is  of  no  consequence,  other 
than  as  a  matter  of  technical  law.  As  to  riot,  the  general 
proposition  is,  that  the  thing  contemplated  must  be  acoom- 
plished.^ 

III.  TheLUenL 

ff 

§  962.  Concerning  the  intent,  there  is  little  to  be  specially 
noted.  Russell  observes,  that  "  the  violence  and  tumult  most 
in  some  degree  be  premeditated."^  But  this  proposition 
seems  to  be  an  inference  drawn  from  authorities  not  well 
understood;  while,  on  principle,  there  appears  no  reaisoD 
for  it  And  persons  who  actually  intend  only  a  frolic  may, 
nevertheless,  commit  a  riot^ 

IV.  Concluding  Points, 

§  963.  Degree  of  the  Offence^  etc.  Riot  is  misdemeanor, 
and  not  felony.^    But  there  may  be  circumstances  in  which 

m 

^  Post,  Hi.  Unlawtvl  Assembly. 

*  PoBt,  tit»  Rout. 

*  Rex  V.  Birt,  5  Car.^  P.  154 ;  Reg.  v.  Vincent,  9  Car.  h  P.  91;  ante, 
§  954  and  notes.  Contra,  Lord  Holt  in  Reg.  v.  Soley,  11  Mod.  116.  See  1 
Ruas.  Crimes,  Grea.  £d.  266,  note. 

*  1  Rubs.  Crimes,  Grea.  Ed.  268. 

*  The  State  v.  Alexander,  7  Blch,  5. 

*  Rex  V.  Fursey,  6  Car.  k  P.  SI. 
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a  statute  has  elevated  it  to  the  higher  degree.^  Plainly  a 
person  may  become  guilty  as  a  rioter,  by  countenancing  those 
who  commit  the  act,  without  doing  any  thing  personally.^ 
But  where  the  judge  told  the  jury,  that,  "in  riotous  and 
tumultuous  assemblies,  all  who  are  present  and  not  actually 
assisting  in  the  suppression  in  the  first  instance  are,  in  pre- 
sumption of  law,  participants,  and  that  the  obligation  is  cast 
upon  a  person  so  circumstanced  to  prove  his  non-interfer- 
Bnce,"  the  superior  court  held  this  instruction  to  be  erroneous.^ 
There  must  be  either  an  active  assistance,  or  a  readiness 
to  assist,^  or  such  counselling  as  renders  one  liable  according 
to  the  general  principles  stated  in  the  previous  volume.^ 

§  964.  Convictions  for  a  Minor  Offence.  —  Former  Jeopardy. 
There 'are  some  points  of  this  kind;  but  we  need  only  refer 
to  our  former  volume,®  and  to  the  cases.*^ 

§  965.  Attempts.  A  singular  fact  concerning  this  offence 
has  been  already  noticed;^  namely,  that  a  particular  form  of 
attempted  riot  is  elevated  into  a  separate  offence,  known  as 
an  unlawful  assembly ;  and,  when  this  form  of  attempt  has 
made  a  step  of  further  progress,  it  is  called  by  still  another 
name  of  rout.  There  may,  probably,  be  other  kinds  of  in- 
dictable attempt  to  commit.riot;  but  the  books  furnish  us 
with  no  authorities  on  the  subject* 

— *- 

*  Rex  17.  Furaey,  supra.    See  Rex  v.  Thanet,  1  East  P.  C.  408. 

*  Vol.  I.  §  264,  464 ;  Williams  v.  The  State,  9  Misso.  268 ;  Rex  v.  Hunt, 
1  Keny.  108. 

*  The  State  v.  McBride,  19  Misso.  239.     See  Vol.  I.  §  508. 

*  PennsjlTania  v.  Craig,  Addison,  190. 

*  Vol.  I.  §  264  et  seq.,  464-500. 

*  Vol.  I.  §  538.    And  see  Vol.  I.  c.  XXYI.  and  c.  XXX.  generally. 

'  Commonwealth  v.  Kinney,  2  Va.  Cas.  139;  The  State  v.  Townsend,  2 
EUrring.  Del  548 ;  Shouse  v.  Commonwealth,  5  Barr,  88 ;  Rex  v.  Uem- 
ings,  2  Show.  93;  Rex  v.  Heajys,  Salk.  593 ;  Rex  v.  Hughes,  4  Car.  &  P. 
878 ;  Rex  v.  Cox,  4  Car.  &  P.  538. 

'  Ante,  §  961.  ' 

RIVER.    See  Way. 
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CHAPTER  LX. 

aOBBEBT.^ 

« 

Sect.  966.  Introdtiction. 

967-972.  The  Act  of  Violence. 

978, 974.  The  Taking. 

976.  What  may  be  deemed  the  Peraon. 

976.  The  Fear. 

977-980.  Concludiog  Points. 

§  966.   Robbery  is  larceny  committed  by  violence  from  the 
person  of  one  put  in  fear.^     In  the  discussion  of  this  offence, 


>  For  matter  under  this  title,  see  Vol.  I.  §  198,  256,  266,  277,  279,  817, 
410,  419,  430,  517,  654,  682,  688,  689.  See  this  volume,.  <t^.  Assault, 
Larceny,  Larceny  compound. 

'  The  following  are  some  of  the  definitiojns  of  this  ofieace :  — 

Lord  Coke.  "  Robbery  is  a  felony  by  the  conmion  law,  committed  by  a 
violent  assault  upon  the  person  of  another,  by  putting  him  in  fear,  and  tak- 
ing from  his  person  his  money  or  other  goods  of  any  value  whatsoever," 
3  Inst  68. 

Lord  Hale.  "  Robbery  is  the  felonious  and  violent  taking  of  any  mooej 
or  goods  from  the  person  of  another,  putting  him  in  fear,  be  the  valae 
thereof  above  or  under  one  shilling."     1  Hale  P.  C.  532. 

Hawkins.  **  Robbery  is  a  felonious  and  violent  taking  away  fit)m  the  pei- 
son  of  another,  goods  or  money  to  any  value,  putting  him  in  fear."  1  Hawk. 
P.  C.  Curw.  Ed.  p.  212. 

East.  **  A  felonious  taking  of  money  or  goods,  to  any  value,  from  the 
person  of  another,  or  in  his  presence,  against  his  will,  by  violence  orputdrig 
him  in  fear."     2  East  P.  C.  707. 

Blackstone.  **  The  felonious  and  forcible  taking,  from  the  penon  of 
another,  of  goods  or  money  to  any  value,  by  violence  or  putting  him  in 
fear."    4  Bl.  Com.  242. 

Lord  MansJieUL  *^  A  felonious  taking  of  property  fxpm  the  person  of 
another  by  force."    Rex  v.  DonoUy,  2  East  P.  C.  715,  725. 

By  Statute  in  Ohio.    "  If  any  person  shall  forcibly  and  by  violence,  or  by 
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the  following  order  will  be  pursued:  L  The  Act  of  Vio- 
lence ;  11.  The  Taking ;  III.  What  may  be  deemed  the  Per- 
son ;  IV.  The  Fear ;  V.  Concluding  Points. 


I.  The  Act  of  Violence. 

§  967.  To  constitute  robbery,  there  must  be  either  some 
act  of  direct  violence,  or  ^^me  demonstration  from  which 
physical  injury  to  the  persdl^robbed  ^  m$iy  be  reasonably  ap- 
prehended. A  single  exception  to  this  proposition  appar- 
ently exists ;  namely,  that,  if  a  man  gives  up  his  property  to 
the  robber  from  fear  of  losing  his  reputation  in  consequence 
of  a  charge  of  sodomy,  whether  such  charge  be  well^  or  ill 
founded  in  fact,  the  crime  of  robbery  is<  committed.  But 
there  is  clearly  no  foundation  of  principle  for  this  exception  ; 
and,  though  it  is  well  established  in  the  actual  adjudications 
of  the  English  courts,  and  perhaps  of  our  own,^  it  can  only 
be  regarded  as  an  excrescence  on  the  law.    The  fear  of  physi- 


putting  in  fear,  take  from  the  person  of  another  any  money  or  personal 
property  of  any  value  whatsoever,  with  intent  to  steal  or  rob,  every,"  etc. 
Turner  v.  The  State,  1  Ohio  State,  422.  As  to  Massachusetts,  see  Common- 
wealth V.  Humphries,  7  Mass.  242.  As  to  Georgia, 'see  Long  v.  The  State, 
12  6a.  293. 

*  As  to  injury  to  the  property,  see  post,  §  970. 

■  Rex  r.  Gardner,  1  Car.  &  P.  479,  Littledale,  J.,  observing:  "If  he  was 
guilty,  the  prisoner  ought  to  have  prosecuted  him  for  it,  and  not  have  ex- 
torted money  from  him." 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  215,  §  10 ;  Rek  i7.  Knewland,  2  Leach,  4th 
ed.  721,  730;  Rex  i;.  Jones,  2  East  P.  C.  714,  715,  1  Leach,  4th  ed.  139; 
Rex  t7.  Harrold,  2  East  P.  C.  715;  Rex  r.  Stringer,  2  Moody,  261 ;  Rex  v. 
Fuller,  Rubs.  &  Ry.  40S ;  Rex  v.  Donnally,  1  Leach,  4th  ed.  193,  2  East  P.  C. 
713,  788  ;  Rex  v.  Egerton,  Russ.  &  Ry.  376 ;  Rex  v.  Hickman,  2  East  P.  C. 
728,  1  Leach,  4th  ed.  278 ;  Rex  v.  Elmstead,  1  Russ.  Crimes,  Grea.  Ed.  894 ; 
Long  V,  The  State,  12  Ga.  293 ;  People  v,  McDaniels,  1  Parker,  198 ;  Britt 
V.  The  State,  7  Humph.  45.  Some  of  the  above  cases  go  only  to  the  point, 
that  it  is  robbery  to  extort  money  by  means  of  a  charge  of  sodomy,  leaving 
the  question  an  open  one,  whether  the  fear  created  relates  to  physical  con- 
sequences growing  but  of  a  prosecution,  or  relates  to  the  loss  of  character. 
Odier  cases  decide,  that  it  need  only  be  of  the  loss  of  character. 
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cal  ill  must  come  before  the  relinquishment  of  the  property 
to  the  thief,  and  not  after;  else  the  offence  is  not  robbery.^ 
And  the  injury  may  be,  as  just  mentioned,  either  aetnal,  or 
apprehended. 

§  968.  As  to  actval  Injury.  Mr.  East  observes,  "  that  no 
sudden  taking  of  a  thing  unawares  from  the  person,  aB  by 
snatching  any  thing  from  the  ^and  or  head,  is  sufficient 
to  constitute  a  robbery,  unless  *fl|me  injury  be  done  to  the 
person,  or  unless  there  be  some  previous  struggle  for  the 
possession  of  the  property." ^  But,  in  the  later  editions  of 
Hawkins,  it  is  said  to  be  robbery  ^'  to  snatch  a  basket  of 
linen  suddenly  from  the  head  of  another."^  The  true  doo 
trine  is,  that  such  snatching  will  constitute  robbery,  provided 
the  article  is  so  attached  to  the  person  or  clothes  as  to 
afford  resistance,  however  slight;  but  not  otherwise.  And, 
where  a  watch  was  fastened  to  a  steel  chain  passing  round 
the  neck  of  its  owner,  one  who  snatched  it  away,  breaking 
the  chain,  was  held  to  be  guilty  of  this  offence.  ^  For  the 
prisoner  could  not  obtain  the  watch  at  once,  but  had  to  over* 
come  the  resistance  the  steel  chain  made,  and  actual  force 
was  used  for  the  purpose."^  To  snatch  a  pin  from  a  lady's 
headdress,  so  violently  as  to  remove  with  it  a  part  of  the 
hair  from  the  place  where  it  was  fixed,^  or  to  force  an  ear-ring 
from  her  ear,^  is  robbery ;  but  not,  to  snatch  property  merely 
from  another's  hand.^ 

§  969.   Plainly,  if  the  robber  has,  in  any  way,  disabled 

^  Rex  r.  Harman,  2  East  P.  C.  736.  The  general  doctrine  is,  that  physi- 
cal force,  actual  or  apprehended,  in  taking  property,  is  essential  to  consti- 
tute  a  crime  of  this  kind.    See  VoL  L  §  430. 

•  2  East  P.  C.  708. 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  214,  §  9. 

•  Rex  v.  Mason,  Russ.  &  Ry.  419. 

•  Rex  V.  Moorci  1  Leach,  4th  ed.  335. 

•  Rex  V,  Lapier,  1  Leach,  4th  ed.  320,  2  East  P.  C.  557,  703. 

^  Rex  0.  Baker,  1  Leach,  4th  ed.  290,  2  East  P.  C.  702 ;  Rex  v.  Maeanley, 
1  Leach,  4th  ed.  287  ;  Rex  i>.  Robins,  1  Leach,  4th  ed.  290,  note« 

[646] 


CHAP.  LX.]  ROBBERY.  §  970 

his  victim,  a  simple  taking  from  the  person  is  sufficient. 
And  where  a  bailiif  handcaffs  his  prisoner,  under  pretence  of 
conducting  him  the  mor^  safely  to  prison,  but  really  for  the 
purpose  of  robbing  him;  then,  if,  having  so  disabled  him,  he 
takes  money  from  the  prisoner's  pocket,  the  offence  is  rob- 
bery.^ So  also,  if  one  seizes  another  by  the  cravat,  then 
forces  him  against  the  wall,  then  abstracts  his  watch  from 
his  pocket  even  without  his  knowledge,  this  graver  form  of 
larceny  is  committed.^ 

§  970.  Apprehended  Violence.  There  is  no  need  of  actual 
force  to  be  employed  by  the  robber.  If  he  assaults  one,'  or 
threatens  him  in  such  manner  as  to  create  in  his  mind  a 
reasonable  apprehension  of  bodily  harm  in  case  of  resistance, 
the  taking  is  robbery.  So  that,  where  money  was  given 
to  a  person  connected  with  a  mob  in  a  time  of  riot,  on  his 
coming  to  the  house  and  begging  in  a  manner  which  implied 
menace  if  it  were  not  given  him,  the  offence  was  held  to 
be  robbery.*  J^nd,  where  the  thi^at  was  to  tear  down  corn 
and  the  house,  the  giving  under  fear  of  it  was  deemed  suffi- 
cient to  constitute  the  taker  a  robber.^  Even  where  the 
danger  was  not  immediate,  but  the  threat  was  to  bring  a 
mob  from  a  neighboring  town,  in  a  state  of  riot,  and  burn 
down  the  prosecutor's  house,  and  the  prosecutor  parted  with 
the  goods  through  fear  of  this  consequence  which  he  believed 
would  follow  refusal,  but  not  otherwise  from  apprehension  of 
personal  danger,  the  crime  was  held  to  be  committed.^  The 
offer  of  money,  less  than  the  value  of  the  goods,  will  not 
make  the  act  of  taking  less  criminal.^ 


>  Rex  V.  Gascoigne,  1  Leach,  4th  ed.  280,  2  East  P.  C.  709. 
^  Commonwealth  v.  Snelling,  4  Binn.  379. 

•  1  Hale  P.  C.  633 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  214,  §  7. 

•  Rex  V,  Taplin,  2  East  P.  C.  712. 

•  Rex  p.  Simons,  2  East  P.  C.  731.    See  Rex  v.  Gnosil,  1  Car.  &  P.  504. 

•  Rex  V.  Astley,  2  East  P.  C.  729 ;  Rex  v*  Brown,  2  East  P.  C.  731. 

T  Rex  V.  Simons,  2  East  P.  C.  712;  Rex  v.  Spencer,  2  East  P.  C.  712. 
And  see  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  215,  §  18 ;  ante,  §  759. 
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§  971.  To  coDstitute  robbery,  under  the  circamstanoes 
mentioned  in  the  last  section,  the  menace  must  be  of  a  kind 
to  excite  reasonable  apprehension  of  danger.  Nothing  short 
will  do.^  Moreover,  though  the  danger  need  not  be  imme- 
diate, and  the  money  need  not  be  parted  with  instantly,  yet 
it  must  be  delivered  and  taken  while  the  fear  is  on  the  mind, 
and  not  after  time  has  elapsed,  especially  in  the  absence  of 
the  robber,  for  the  fear  to  be  removed.*  Lord  Hale  says:  "If 
thieves  come  to  rob  A.,  and,  finding  little  about  him,  enforce 
him  by  menace  of  death  to  swear  upon  a  book  to  fetch  them 
a  ^eater  sum,  which  he  doth  accordingly,  this  is  a  taking  by 
robbery,  yet  he  was  not  in  conscience  bound  by  such  com- 
pelled  oath ;  for  the  fear  continued,  though  the  oath  bouod 
him  not"^  Hawkins  seems  of  opinion,  that  the  force  of 
such  an  oath  on  a  mistaken  man's  conscience  is  a  sufficient 
ground  for  holding  the  transaction  to  be  robbery;^  but  the 
reason  mentioned  by  Lord  Hale  is  better,  and  doubtless 
where  it  does  not  apply  the  consequence  does  not  follow. 

§  973.  The  doctrine  concerning  money  or  other  thing 
extorted  on  a  threat  of  prosecution  for  sodomy  has  been 
already  stated.^  In  no  other  case  will  a  threat  of  prosecu- 
tion justify  such  fear  as  is  necessary  in  robbery;^  because, 
where  a  man  is  in  the  hands  of  the  law,  he  ia  not  presumed 
to  be  in  danger  of  bodily  harm,  however  otherwise  the  actoal 

^  Long  V.  The  Stote,  12  Ga.  298 ;  2  East  P.  C.  718 ;  1  Hawk.  P.  C.  Cam. 
Ed.  p.  214,  §  8. 

*  Long  v.  The  State,  12  Ga.  298;  Rex  v.  Jackaon,  1  East  P.  C.  Add. 
XXI.,  1  Leach,  4th  ed.  198,  note,  2  lb.  618,  note ;  1  Hawk.  P.  C.  Carw.  Ed. 
p.  218,  §  1. 

«  1  Hale  P.  C.  682. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  218,  §  1. 

»  Ante,  §  967.         .  • 

*  Britt  V.  The  State,  7  Humph.  45 ;  Rex  v,  Newton,  Car.  Crim.  Law,  Sd 
ed.  285 ;  Rex  v.  Knewland,  2  Leach,  4th  ed.  721 ;  Rex  v.  Wood,  2  East  P. 
C.  782;  Long  v.  The  State,  12  Ga.  298;  Reg.  v.  Henry,  2  Moodj,  118. 
Obtaining  money  from  a  woman  by  a  threat  to  accuse  her  husband  of  an 
indecent  assault,  is  not  robbery.  Rex  v.  Edwards,  5  Car.  &  P.  518, 1  Moody 
&  R.  257. 
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£aLcts  in  many  cases  are.  Still  it  has  been  laid  down,  that 
getting  money  nnder  the  threat  of  indictment  for  perjury 
is  a  criminal  misdemeanor,  though  not  robbery;  for,  said 
Lord  Holt,  **  if  a  man  will  make  use  of  a  process  of  law  to 
terrify  another  out  of  his  money,  it  is  such  a  trespass  as  an 
indictment  will  lie."  ^ 


11.  The  Tukinff. 

§  973.  There  is  little  to  be  said  concerning  this  ingredient 
in  the  offence;  because  it  refers  to  that  part  of  the  crime 
which  has  been  already  discussed  under  the  title  of  Larceny. 
There  must  be  the  trespass,  the  asportation,  and  the  criminal 
intent,  mentioned  under  that  title.  And  the  reader  need  only 
refer  to  it  for  matter  concerning  our  present  sub-title.  For 
instance,  if  the  person  assaulted  merely  drops  the  property, 
and  the  assailant  is  apprehended  before  he  takes  it  up,  his 
offence  is  not  robbery .^  And,  says  Lord  Hale,  "  if  A.  have  his 
purse  tied  to  his  girdle,  and  B.  assaults  him  to  rob  him,  and 
in  struggling  the  girdle  breaks,  and  the  purse  falls  to  the 
ground,  this  is  no  robbery;  because  no  taking.  But,  if  B. 
take  up  the  purse ;  or,  if  B.  had  the  purse  in  his  hand,  and 
then  the  girdle;  break,  and  striving  lets  the  purse  fall  to  the 
ground,  and  never  takes  it  up  again;  this  is  a  taking  and 
robbery."^  So  the  doctrine  of  simple  larceny  applies,  that 
the  thing  must  be  valuable,  yet  only  of  the  minutest  value ; 
as  where  it  was  merely  a  piece  of  paper  containing  a  memo- 
randum in  the  nature  of  an  account,  the  robbery  was  com- 
mitted.^ So,  after  the  taking  has  been  effected,  the  crime  is 
not  purged  by  giving  back  the  property.*    Bank-notes  are 


*  Reg.  V.  Woodward,  11  Mod.  187. 

*  Rex  V.  Farrell,  1  Leach,  4th  ed.  322,  note,  2  East  P.  C.  557 ;  ante, 
§701. 

'  1  Hale  P.  C.  533,  referring  to  3  Inst  69 ;  Dalt  Just  c.  100 ;  Cromp.  35. 
«  Rex  V.  Bingley,  5  Car.  &  P.  602. 

*  1  HaleP.  C.  533;  Bex  v.  Peat,  1  Leach,  4th  ed.  228,  2  £aat  P.  C.  557; 
ante,  §  700. 
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"personal  property"  within   the  Ohio  statute  against  rob- 
bery.^ 

§  974.  We  have  already  considered  the  cases,  of  money 
given  by  a  woman  who  was  assaulted,  in  order  to  preserve 
her  chastity  ;2  and  of  one  writing  an  order  under  compul- 
sion.3  It  is  no  objection,  that  the  person  assaulted  delivered 
with  his  own  hand  the  property  to  the  assailant,  if  the  neces- 
sary other  circumstances  concurred.*  The  doctrine  here  is 
the  same  as  in  simple  larceny. 


II L   What  may  be  deemed  the  Person. 

§  975.  Robbery  being  an  offence  as  well  against  the  per- 
son as  the  property,  the  taking  must  be,  in  the  language  of 
the  law,  from  the  person.^  But  the  person  may  be  deemed 
to  protect  all  belonging  to  the  individual,  within  a  distance, 
not  easily  defined,  where  the  influence  of  the  presence  ex- 
tends. "  If  a  thief,"  says  Lord  Hale,  "  come  into  the  presence 
of  A. ;  and,  with  violence  and  putting  A.  in  fear,  drives  away 
his  horse,  cattle,  or  sheep;"  he  commits  robbery.^  The  bet- 
ter expression  is,  that  a  taking  in  the  presence  of  an  indi- 
vidual (of  course,  there  being  a  putting  in  fear)  is  to  be 
deemed  a  taking  from  the  person.'' 


»  Turner  v.  The  State,  1  Ohio  State,  422. 

*  Vol.  L  §  256. 

*  Vol.  I.  §617. 

*  1  Hale  P.  C.  533. 

*  See  Kit  V,  The  State,  11  Humph.  167. 

*  1  Hale  P.  C.  533. 

'  Rex  p.  Frances,  Comyns,  478,  Stra.  1015,  Cas.  temp.  Hardw.  113,  Foster 
128.  In  the  case  of  United  States  t'.  Jones,  3  Wash.  C.  C.  209,  216,  the 
learned  judge  employed  a  form  of  expression  somewhat  different,  bat  mean- 
ing the  same  thing.  He  said :  *'  It  is  ohjected,  that  the  taking  most  be 
from  the  person.  The  law  is  otherwise ;  for  if  it  he  in  the  presence  of  the 
owner,  —  as  if  by  intimidation  he  is  compelled  to  open  his  desk,  from  which 
his  money  is  taken,  or  to  throw  down  his  purse,  which  the  robber  picks  vpv" 
it  is  robbery."  The  difference  of  expression  is  merely  verbal :  the  law  is 
the  same  stated  either  way.    Mr.  East  uses  the  following  language:  **!& 
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IV.  Tlie  Fear. 

§  976.  The  last  ingredient  to  be  mentioned  is,  that  the  in- 
dividual robbed  must  be  put  in  fear.  In  those  cases,  however, 
in  which  the  offender  forces  away  the  property  by  actual  vio- 
lence, the  fear  is  implied  by  law,  and  it  need  have  —  so  the 
doctrine  appears  to  be  —  no  existence  in  fact.  The  proposi- 
tion is  sometimes  stated,  that  there  must  be  either  force  or 
fear,  while  there  need  not  be  both.^  The  true  distinction  is 
doubtless  the  one  first  above  mentioned,  that,  where  there  is 
no  actual  force,  there  must  be  actual  fear ;  but,  where  there 
is  actual  force,  the  fear  is  conclusively  inferred  by  the  law.^ 
And,  within  this  distinction,  assaults,  where  there  is  no  actual 
battery,  are  probably  to  be  deemed  actual  force.^  Where 
neither  this  force  is  employed,  nor  fear  excited,  there  is  jio 
robbery,  though  there  be  reasonable  grounds  for  fear.^  The 
case  of  one  parting  with  his  property,  on  demand  of  an 
assailant,  for  the  purpose  of  prosecuting  him  as  a  robber,  was 
considered  in  the  previous  volume.^ 


robbery,  it  is  sufficient  if  the  property  be  taken  in  the  presence  of  the 
owner ;  it  need  not  be  taken  immediately  from  his  person,  so  that  there  be 
violence  to  his  person  or  putting  him  in  fear.  As  where  one,  having  first 
assaulted  another,  takes  away  his  horse  standing  by  him;  or  having  put 
him  in  fear,  drives  his  cattle  out  of  his  pasture  in  his  presence,  or  takes  up 
his  purse  which  the  other  in  his  fright  had  thrown  into  a  bush,  or  his  hat 
which  had  fallen  from  his  head.'*  2  East  P.  C.  707.  "  Or,"  adds  Hawkins, 
"  robs  my  servant  of  my  money  before  my  face."  1  Hawk.  P.  C.  Curw. 
Ed.  p.  214,  §  5.  See  also  Turner  v.  The  State,  1  Ohio  Stoto,  422 ;  Rex  i;. 
Fallows,  6  Car.  &  P.  608. 

^  Commonwealth  v.  Snelling,  4  Binn.  879;  M«Daniel  v.  The  State,  8  Sm. 
&  M.  401,  418;  The  State  v.  Cowan,  7  Ired.  239;  Commonwealth  v, 
Humphries,  7  Mas&  242 ;  Rex  r.  Frances,  Comyns,  478 ;  Long  v.  The  State, 
12  Ga.  293;  McDaniel's  case,  19  Howell  St.  Tr.  745,  806. 

'  See  also  Rex  v,  Reane,  2  Leach,  4th  ed.  616. 

»  Vol.  L§  317. 

*  Rex  0.  Reane,  2  East  P.  C.  734,  2  Leach,  4th  ed.  616.  And  see  2  East 
P.  C.  666,  666. 

»  Vol.  L§  317. 
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«  _ 

V.   Concluding  Points. 

§  977.  Degree  of  the  Offence.  Robbery  is  a  conimon  law 
felony,  numbered  "amongst  the  most  heinous  felonies."^ 
The  collateral  consequences  of  this  doctrine  are  such  as 
our  previous  volume  discloses.  Let  us  here  look  at  some  of 
them. 

§  978.  Hawkins  observes :  "  In  some  cases  a  man  may  be 
said  to  rob  me,  where  in  truth  he  never  actually  had  any  of 
my  goods  in  his  possession :  as  where  I  am  robbed  by  sev- 
eral of  one  gang,  and  one  of  them  only  takes  my  money;  in 
which  case,  in  judgment  of  law,  every  one  of  the  coiDpany 
shall  be  said  to  take  it,  in  respect  of  that  encouragemeot 
which  they  give  to  another,  through  the  hopes  of  mutual 
assistance  in  their  enterprise ;  nay,  though  they  miss  of  the 
first  intended  prize,  and  one  of  them  afterwards  ride  from 
the  rest,  and  rob  a  third  person  in  the  same  highway  without 
their  knowledge,  out  of  their  view,  and  then  return  to  them, 
all  are  guilty  of  robbery,  for  they  came  together  with  an 
intent  to  rob,  and  to  assist  one  another  in  so  doing."*  This 
consequence  comes  from  the  doctrine,  that  all  persons  present 
and  assisting;  or  near  enough  to  assist,  if  called  on,  and 
lending  their  mental  concurrence  to  the  act;  are  principal 
offenders,  either  of  the  first  or  second  degree.^  And  we  have 
seen,*  that  a  person  thus  assenting  need  be  thus  present 
only  during  a  part  of  the  transaction  which  constitutes  the 
offence.^ 

§  979.  Attempts,     ^ike  all  other  high  crimes,  robbery  ad- 


^  s  Inst  68. 

«  1  Hawk.  P.  C.  Curw.  Ed.  p.  218,  §  4. 

*  Vol.  I.  §  456-461. 

*  Vol.  I.  §  457. 

*  As  to  the  subject-matter  of  this  section ,  under  the  United  States'  statnio 
against  robbing  the  mail,  see  United  States  v.  Mills,  7  Pet  138. 
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mits  of  criminal  attempts  to  commit  the  offence,  which 
attempts  are  only  misdemeanor.  Having  discussed  this  gen- 
eral doctrine  fully  in  the  previous  volume,  we  need  here 
merely  refer  to  it;^  and  to  the  authorities,  some  of  which 
are  under  statutes,  and  others  are  pure  expositions  of  the 
common  law.^ 

§  980.  Other  Points.  Concerning  the  effect  of  a  previous 
jeopardy,^  the  reader  is  referred  to  the  previous  volume.* 
Lord  Hale  mentions  some  early  English  statutes  concerning 
robbery  from  the  person  in  his  dwelling-house;*  but  they 
can  have  little  practical  force  here,  even  if  technically  they 
are  a  part  of  our  common  law.  There  is  a  statute  in  North 
Carolina,  against  robbery  "  in  or  near"  a  highway.^ 


»  Vol.  I.  §510etseq. 

*  Rex  V,  Mills,  1  I^ach,  4th  ed.  259,  1  East  P.  C.  397;  Rex  t?,  Lee,  1 
Leach,  4th  ed.  51 ;  Rex  v.  Mackey,  1  East  P.  C.  399 ;  Anonymous,  2  East 
P.  C.  6G2 ;  Reg.  v.  Stringer,  1  Car.  &  K.  188,  2  Moody,  261 ;  Rex  v.  Thomas, 
1  Leach,  4th  ed.  830;  Rex  v,  Parfait,- 1  Leach,  4th  ed.  19,  1  East  P.  C.  416 ; 
The  State  v.  Bruce,  24  Maine,  71.  » 

*  Roberts  v.  The  State,  14  Ga.  8 ;  The  State  v.  Lewis,  2  Hawks,  98. 

*  Vol.  L  §  649  et  seq. 
»  1  Hale  P.  C.  548. 

*  The  State  y.  Anthony,  7  Ired.  234. 


55'  [653] 


§  981  SPECIFIO  OPPBNCES.  [BOOK  VIL 


CHAPTER  LXI. 


BOUT.^ 


§  981.  Concerning  rout  little  need  be  said,  beyond  what 
was  stated  in  the  chapter  on  Riot^  Rout  may  be  defined 
to  be  an  unlawful  assembly,  which  has  performed  some  act 
toward  the  commission  of  a  riot.^  And  on  this  principle  the 
South  Carolina  court  has  held,  that,  where  the  requisite  num- 
ber of  persons  meet,  stake  money,  and  propose  to  engage  in 
a  prize  fight,  they  commit  a  rout.^ 


^  For  matter  under  this  tide,  see  Vol.  L  §  895..  See  this  yolnme,  B. 
Affray,  Riot,  Unlawful  Assembly. 

*  Ante,  §  954,  and  note,  961,  965. 

'  Hawkins  says :  ^*  A  rout  seems  to  be,  according  to  the  general  opinioD, 
a  disturbance  of  the  peace  by  persons  assembling  together  with  an  intentioa 
to  do  a  thing  which  if  it  be  executed,  will  make  them  rioters,  and  actoaOy 
making  a  motion  towards  the  execution  thereof.  But  hy  some  books  the 
notion  of  a  rout  is  confined  to  such  assemblies  only  as  are  occasioned  bj  Nms 
grieyance  common  to  all  the  company ;  as  the  inclosure  of  land  in  whid 
^ey  all  claim  a  right  of  common,  etc.'^   1  Hawk.  P.  C.  Curw.  Ed.  p.  51i),  §  8* 

*  The  State  v.  Sumner,  2  Speers,  599. 


SABBATH  BREAKING.    See  Lord's  Day. 
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CHAPTER  LXIL 

BALE  OF  INTOXICATING  LIQUOB.^ 

Sbct.  982,  S88.    Introduction. 

984-986.    History  of  this  Kind  of  Legislation. 
987-1006.    Expositions  of  Statutes;  subdivided — 

987^    Introdnction. 
988-1001.    Expositions  of  General  Principles. 
1002-1004.    Expositions  of  particular  Words. 
1006.    View  of  some  Decisions. 
1006-1011.    The  ConstitutionaUty  of  these  Statutes. 
1012-1016.    Concluding  Points. 

§  982.  The  question  of  the  policy  of  laws  restraining  the 
sale  of  intoxicating  liquor  has  deeply  agitated  the  commu- 
nity, during,  especially,  the  last  few  years.  It  is  no  part  of 
the  duty  of  a  legal  author  to  discuss  legislative  matters; 
consequently  no  such  discussion,  concerning  the  subject  now 
before  us,  is  in  place.  The  question,  however,  of  the  consti* 
tutionality  of  laws  does  belong  to  the  writer  of  legal  trea- 
tises ;  and  this  question,  in  respect  of  the  enactments  to  be 
explained,  will  be  somewhat  considered  in  the  following  seo« 
tions. 

§  983.  We  shall  examine  the  following  points:  L  The 
History  of  this  Kind  of  Legislation ;  II.  The  Expositions  of 
Statutes  relating  to  the  Subject;  III.  The  Constitutionality 
of  such  Statutes;  IV.  Concluding  Points.     But,  let  it  be 


^  For  matter  under  this  title,  see  Vol.  I.  §  136,  146,  231,  2S2,  381,  464, 
483,  484,  523,  534,  639,  690,  702,  703.  See  this  Yolume,  tit.  Dl80Ri>ERLT 
HousB. 
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observed,  the  enactments  vary  so  much  in  their  minuter  pro- 
visions, while  they  extend  over  the  statute-books  of  so  many 
States,  that  a  particular  exposition  of  any  one  of  them  is 
undesirable. 


I.  History  of  this  Kind  of  Legislation, 

§  984.  At  common  law,  no  indictment  would  lie  for  keep- 
ing an  inn  or  an  ale-house,  unless  disorderly  conduct  were 
allowed  there.*  The  doctrine  concerning  disorderly  houses 
has  been  already  stated  in  the  present  volume.'  But  many 
statutes  were  passed,  beginning  from  a  very  early  period  of 
English  legislation,  and  extending  down  to  the  time  of  the  set- 
tlement of  this  country,  and  to  the  present  time,  which  have 
furnished  models  for  American  legislation.  By  these  English 
statutes,  even  by  the  old  ones,  nearly  every  form  of  provision 
which  has  been  employed  in  this  country  was  anticipated.' 

5  985.  Under  our  next  sub-title,  will  be  considered  the 
principal  provisions  out  of  which  judicial  discussion  has 
grown.  But  we  may  here  observe,  that  the  following  objects 
have  been  sought  to  be  attained  by  legislation ;  namely,  the 
prevention  of  sales  of  intoxicating  liquor,  except  in  quanti- 
ties, mentioned  in  the  statutes,  so  large  as  to  preclude  its 
purchase  fox  the  purpose  of  mere  tippling.  And,  under  this 
head,  specific  sales  have  been  made  penal;  while,  at  the 
same  time,  the  being  a  common  seller  has  been  made  penal 
also.  Another  object,  sometimes  aimed  at,  is  to  punish  the 
purchaser  of  the  liquor  in  these  small  quantities ;  bat  most 

>  Vol.  I.  §  381 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  714,  §  1  et  seq.;  Rex  •• 
^larriot,  4  Mod.  144 ;  Rex  v.  Ivyes,  2  Show.  468 ;  Stephens  r.  Watson,  1 
Salk.  45 ;  Rex  v,  Randall,  3  Salk.  27 ;  Qyerseere  v.  Warner,  S  Hill,  N.  T. 
150 ;  Rex  o.  Faulkner,  1  Saund.  249,  2  Keb.  506,  pL  79. 

*  Ante,  §  251  et  seq. 

'  For  the  leading  enactments,  of  the  earl^  times,  see  Stats.  12  £dw.  S, 
c.  6 ;  11  Hen.  7^  c.  2;  5  &  6  £dw.  6,  c.  25 ;  1  Jac.  1,  c.  9 ;  4  Jac.  1,  c  4; 
4  Jac.  1,  c.  5;  7  Jac.  1,  c.  10;  21  Jac.  1,  c.  7;  1  Car.  1,  c  4;  3  Car.  1, 
c  3. 
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of  the  enactments  only  restrain  the  sale,  and  not  the  pur- 
chase. Another  object  has  been  to  prevent  all  sales,  in  any 
quantities,  by  persons  not  specially  authorized.  And,  whether 
the  selling  has  been  entirely  prohibited  to  unauthorized  vend- 
ers, or  has  been  so  restricted  as  to  exclude  the  vending  of 
small  quantities  by  them,  there  has  been,  in  all  the  provisions 
of  law  on  the  subject,  a  reserve  of  the  right  to  vend  geneially, 
or  for  particular  purposes,  in  persons  either  licensed  to  sell  on 
their  own  account,  or  appointed  to  make  sales  on  account 
of  some  town  or  other  like  corporation. 

§  986.  Whoever  takes  the  trouble  to  read  the  old  statutes 
'of  England  on  this  subject,  learns,  from  recitations  of  facts 
therein  made,  that  the  enforcement  of  this  class  of  laws  was 
always  difficult.  And  all  who  understand  the  doings  of 
offenders  and  of  courts  of  the  present  time,  know,  that  the 
same  fact  exists  now.  The  question  of  the  constitutionality 
of  the  enactments  has  been  put  forward  as  an  obstruction  in 
their  way;  the  question  of  their  expediency  has  also  been 
urged  against  them ;  and  the  question  of  their  rightfulness 
has  entered  largely  into  the  ngiatter.  But  a  recent  provision, 
called,  sometimes,  the  Maine  law,  from  the  circumstance  of 
its  having  been  first  adopted  in  Maine,  seems  to  have  stirred 
more  deeply  all  these  elements  than  any  other.  The  history 
of  this  Maine  law  is  the  following :  In  the  summer  of  1847, 
some  gentlemen  drafted  a  petition  to  the  legislature  of  Mas- 
sachusetts, one  of  the  prayers  of  which  was,  in  the  words  of 
the  petition  itself,  for  the  legislature  ^^  to  abolish  all  licenses 
and  licensing  whatever,  of  the  traffic  in  intoxicating  liquors ; 
to  prohibit  entirely  the  sale  thereof  in  all  cases  where  a 
license  is  now  required  to  authorize  the  same ;  and  render  it 
imperative  upon  the  courts  to  punish,  by  imprisonment,  all 
who  sell  after  a  second  conviction ;"  and  another  prayer  was, 
*'to  require  the  courts,  on  reasonable  complaint,  to  issue  a 
warrant  against  any  and  all  persons  suspected  of  selling 
intoxicating  liquors  contrary  to  law ;  commanding  the  officer 
to  proceed  against  the  place  suspected,  and  seize  all  intoxi- 
eating  liquors,  and  all  casks,  demijohns,  and  other  vessels  in 
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which  the  same  may  be  contained,  and  all  articles  used  in 
the  traffic,  found  upon  the  premises,  and  hold  the  same  to  be 
confiscated  and  destroyed  in  case  of  a  conviction."  This 
petition,  having  been  numerously  signed  by  persons  favora- 
ble to  the  proposed  measure,  was  presented  to  the  legislature 
at  its  session  in  the  winter  of  1848.  It  was  referred  to  a 
spec^^l  committee  having  charge  of  this  general  subject;  and 
the  committee  reported  a  bill  agreeing,  substantially,  with 
the  prayer  of  the  petition.  The  b^ll,  which  was  printed,  pro- 
vided, that  no  person,  unauthorized  by  special  appointment, 
should  sell  in  any  quantities ;  that  agents  of  towns  should  be 
appointed  to  sell  for  purposes  mentioned ;  and  that  all  liqaor 
kept  for  sale  contrary  to  its  direction  should  be  forfeited, 
on  proceedings  had  against  the  offender.  The  destruction 
feature,  mentioned  in  the  petition  as  an  addition  to  the  for- 
feiture, was  not  introduced.  But  the  measure,  though  warmly 
supported,  failed  to  become  a  law.  Afterward,  in  1851,  the 
legislature  of  Maine  adopted  it,  with  the  destruction  claose; 
incumbered,  however,  by  some  peculiarities  relating  to  the 
procedure,  intended  to  avoid  those  delays  to  which  all  real 
justice  is  necessarily  subject,  ^ome  other  States,  including 
Massachusetts  herself  at  a  later  period,  have  followed  in  the 
path  thus  marked  out.  Therefore  the  opinion,  that  this  form 
of  legislation  is  a  new  invention,  and  the  idea  that  in  its  late 
development  it  originated  with  a  citizen  of  Maine,  are  both 
erroneous. 

II.  Expositions  of  Statutes. 

§  987.  In  the  consideration  of  this  matter,  we  can  only 
present  some  general  principles  relating  to  these  enactments, 
and  some  expositions  of  particular  words.  There  will  remain 
questions  growing  out  of  what  may  be  termed  the  combined 
legisleTtion  on  the  subject,  in  particular  States ;  which  ques- 
tions have  been  discussed  by  the  courts,  while  a  statement  at 
length  of  the  points  would  require  an  undue  amount  of  our 
space.  Let  us  take  up  these  topics  in  the  following  order: 
First,  Expositions  of  general  principles;  Secondly,  Exposi- 
tions of  particular  words ;  Thirdly,  A  view  of  some  decisions 
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in  the  several  States.     But  the  reader  should  remember,  that 
in  this  volume  we  do  not  treat  of  the  proceedings. 

§  988.  First  Expositions  of  General  Principles.  Under 
this  division  we  have  the  following  matters : 

The  License.  The  license  may  be  granted  or  withheld  by 
the  licensing  power,  at  its  discretion.^  This  is  the  general 
doctrine;  but  there  is  a  State  or  two  in  which  the  peculiar 
language  of  the  statute  compels  the  officer  to  act  whenever 
the  grounds  of  action  are  furnished  him.^  And,  in  all  cases, 
ministerial  officers  corruptly  refusing  or  granting  licenses 
may  be  indicted  therefor,^  as  in  other  cases  of  corruption.* 
The  licenses  must  be  in  due  form  of  law;^  and  a  certificate 
that  one  is  licensed,  is  not  a  license  ;^  neither  is  a  parol  license 
sufficient,  where  the  statute  requires  it  to  be  in  writing.^ 

§  989.  The  individual  licensed  can  sell  only  in  the  place, 
to  the  persons,  in  the  quantities,  within  the  time,  and  accord- 
ing to  the  manner,  pointed  out  in  the  license  and  in  the  law 


•  Ex  parte  Yeager,  11  Grat  655;  Leinrh  r.  Westerrelt,  ?  Duer,  618; 
Beg.  r.  Bristol,  28  Eng.  L.  &  Eq.  291,  24  Law  J.,  n.  8.,  43,  1  Jur.,  n.  s.,  37S ; 
People  r.  Norton,  7  Barb.  477 ;  Attorney-General  v.  Justices,  5  Ired.  316  ; 
Keg.  V.  Harris,  2  T^d.  Raym.  1303 ;  Rex  v,  Austin,  8  Mod.  309. 

•  The  State  v.  The  Justices,  15  Ga.  408.  See  People  v.  Perry,'  13  Barb. 
206  ;  Sights  v,  Yamalls,  12  Grat.  292. 

•  People  V.  Norton,  7  Barb.  477 ;  Rex  v.  Holland,  1  T.  R.  692.  And  see 
Attorney-General  v.  Justices,  5  Ired.  316. 

•  Vol.  L  §  360 ;  ante,  §  825-829. 

»  See  The  State  v.  Shaw,  32  Maine,  570;  Pope  v.  The  State,  2  Swan, 
Tenn.  611. 

•  Commonwealth  v.  Spring,  19  Pick.  396. 

'  Lawrence  v,  Gracy,  11  Johns.  179;  The  State  r.  Moore,  14  N.  H.  451'. 
In  a  South  Carolina  case  the  doctrine  was  laid  down,  that  a  license  to  retail 
spirituous  liquors,  from  a  day  past,  is  a  release  of  penalties  incurred  subse- 
quently to  the  date  of  the  license ;  the  court  observing,  "  The  city  council 
must  be  regarded  as  having  waived  or  released  their  right  of  action  for  the 
penalty,  as  it  was  eompetent  for  them  to  do.**  Charleston  r.  Corleis,  2  Bai- 
ley, 186. 
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under  which  it  is  given.^  K  he  does  otherwise,  the  license 
affords  him  no  protection.^  And  it  authorizes  merely  the 
selling  in  one  place.^  The  sale  may  be  made  by  the  licensee 
either  personally,  or  by  his  agent  ;^  but  the  license  cannot  be 
assigned,  so  as  to  give  to  the  assignee  any  authority  undec 
it^  Even,  according  to  the  better  doctrine,  if  the  licensee 
takes  in  a  partner,  this  partner  cannot  sell  under  the  license; 
because  the  effect  of  a  partnership  is  to  authorize  the  several 
partners  to  exercise  an  independent  discretion  concerning  the 
business,  as  a  mere  agent  or  servant  or  clerk  cannot  do.  And 
the  license,  in  its  very  nature,  is  a  special  trust  to  the  par- 
ticular person,  reposed  in  him  on  account  of  some  real  or 
supposed  individual  fitness.^    There  are  some  Kentucky  cases 


^  Adaow  V.  Hackett,  7  Fost  N.  H.  289;  Commonwealth  v.  Markoe,  17 
Pick.  465;'Benson  v.  Moore,  15  Wend.  260;  The  State  v.  Fredericks,  16 
Misso.  382 ;  Lambert  v.  The  State,  8  Misso.  492 ;  Disbrow  v.  Saunders,  1 
Denio,  149 ;  Page  v.  The  State,  1 1  Ala.  849 ;  Commonwealth  r.  Hall,  8  Grat 
688 ;  The  State  v.  Prettyman,  8  Hairing.  Del.  570 ;  The  State  t^.  Woodiwd, 
34  Maine,  293 ;  The  State  o.  Ambs,  20  Misso.  214 ;  Independence  v.Nolaiii 
21  Misso.  394.     See  Mabry  v.  Bullock,  7  Dana,  337. 

*  The  State  ».  Perkins,  6  Fost  N.  H.  9 ;  Commonwealth  v.  Thayer,  8  Met 
523 ;  Commonwealth  v.  Jordan,  18  Pick.  228 ;  The  State  v.  Keen,  34  Maine, 
500 ;  The  State  v.  Pntnam,  38  Maine,  296. 

'  The  State  v.  Walker,  16  Maine,  241 ;  The  State  v.  Frettyman,  8  Hffi> 
rii^.  Del.  570. 

*  See  post,  §  1013. 

*  Alger  V,  Weston,  14  Johns.  231 ;  Lewis  v.  United  States,  1  Morris,  199; 
Commonwealth  v.  Bryan,  9  Dana,  310 ;  Godirej  v.  The  State,  5  Bbdf 
151. 

*  Long  V.  The  State,  27  Ala.  32,  in  which  case,  the  court,  by  Rice,  J^ 
observed :  *'  We  concede,  that  a  license  may  be  granted  to  a  partnership, 
upon  a  compliance  with  the  law  by  its  members.  No  greater  amount  would 
have  to  be  paid  for  such  license  than  for  a  license  to  a  single  indiridaal 
Yet,  before  it  could  lawfully  be  granted,  it  would  be  necessary  that  each 
member  of  the  firm  should  produce  the  prescribed  recommendation,  and 
take  and  subscribe  the  prescribed  affidavit  We  also  concede,  that,  when  a 
license  has  been  granted  to  an  individual,  he  may  exercise  the  privilege  it 
confers  by  his  clerk  or  agent ;  for  the  acts  of  his  clerk  or  agent  are,  in  lav, 
its  acts,  and  nothing  more.    The  clerk  or  agent  is  entirely  under  the  control 
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which  seem  to  go  far  toward  the  doctrine,  that  one  partner 
may  sell  under  a  license  to  another;^  and  there  is  also  a  case 
in  which  the  further  opinion  appears  to  have  been  entertained, 
that  any  licensed  man  may  protect  any  other  man  selling 
under  bis  license,  if  the  first  has  a  general  superintendence 
of  the  business,  conducted  in  the  place  licensed,  though  the 
second  purchases  and  sells  the  liquor  on  his  own  account.^ 
But,  even  here,  the  business  must  be  controlled  by  the  licensee 
himself.' 

4  990,  There  are  various  other  points  which  concern  the 
license,  but  they  are  mostly  so  far  local  to  particular  States 
that  a  minute  discussion  of  them  is  not  desirable.  If  one 
sells  without  a  license,  no  conviction  for  such  sale  will  au- 
thorize any  further  unlicensed  selling.^  A  person  who  has  a 
license,  is  bound  by  any  subsequent  legislation  on  the  sub- 
ject; to  which,  therefore,  he  must  conform.^  If  a  license  is 
unduly  granted ;  that  is,  granted  contrary  to  law ;  it  does  not 
protect  the  holder.®  Under  a  statute  of  Maine,  which  author- 
ized the  establishment,  by  towns,  of  agencies  for  the  sale  of 
intoxicating  liquor,  and  which  provided  further,  "that  no 
agent  shall  have  any  interest  in  such  liquor,  or  in  the  profits 
of  the  sales  thereof,"  the  court  held  such  an  agent,  appointed 
with  the  understanding  that  he  should  own  the  liquor  and 


and  superintendence  of  the  principal.  But  one  partner  is  not  the  mere 
clerk,  or  mere  agent,  of  his  copartner,  nor  entirely  under  his  control  and 
saperintendence.  Each  partner  has  rights  and  powers,  and  is  subject  to 
responsibilities,  which  do  not  attach  nor  appertain  to  a  mere  clerk  or  agent" 
p.  36. 

^  Barnes  v.  Commonwealth,  2  Dana,  888;  Gray  v.  Commonwealth,  9 
Dtma,  300.  See  Maine  v.  Davis,  23  Maine,  403 ;  Commonwealth  v.  Hall,  8 
Grat.  588. 

f  Duncan  v.  Commonwealth,  2  B.  Monr.  281. 

'  Commonwealth  v,  Branamon,  8  B.  Monr.  374. 

«  The  State  v.  McBride,  4  McCord,  332. 

*  The  State  v.  Fairfield,  37  Maine,  517  ;  Him  v.  The  State,  1  Ohio  State, 
15.     See  Foster  v,  Dow,  29  Maine,  442 ;  Hannibal  v.  Guyott,  18  Misso.  515. 

•  The  State  v.  Moore,  1  Jones,  N.  C.  276. 
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have  the  profits  for  his  compensation,  to  be  unprotected  by 
this  license  in  respect  of  his  sales;  becaase  the  transaction 
was  contrary  to  the  statute,  and  becaase  there  can,  in  the 
nature  of  things,  be  no  agent  whose  duty  is  to  do  business 
on  his  own  account^  Other  points  may  be  seen  in  ^e  cases 
cited  below.^ 

§  991.  By-Laws  of  Cities  and  Towns.  Under  authority 
from  the  legislature  it  is  usual,  in  many  States,  for  the  cities 
and  towns  to  prohibit  or  restrict  the  sale  of  intoxicating 
drinks  within  their  corporate  limits.  These  provisions  are  so 
diverse,  that  we  shall  most  wisely  refer  only  to  some  of  the 
adjudications.^  Sometimes  a  statute  of  the  State  regulates 
the  matter  in  the  particular  municipal  locality.^ 

§  992.  License  beinff  Refused.  If  the  licensing  power  re- 
fuses a  license  to  a  particular  person,^  or  refuses  to  license 
tiny  person,^  still  no  man  is  authorized  on  this  account  to 


'  The  State  v.  Putnam,  3S  Maine,  296. 

*  Sights  V,  Yarnalls,  12  Grat.  292;  Aalanier  v.  Governor,  1  Texas,  65S; 
Hannibal  v.  Guyott,  18  Misso.  515;  The  State  v.  Eutabrook,  6  Ala.  651; 
Commonwealth  t;.  Luck,  2  B.  Monr.  296 ;  Woods  v.  Pratt,  5  Blackf.  377;  The 
State  V.  Wynne,  1  Hawks,  451 ;  The  State  v.  Kennedy,  1  Ala.  81 ;  Com- 
monwealth o.  Voorhies,  12  B.  Monr.  361 ;  Parsley  r.  Hutchins,  2  Jones,  N. 
C.  159  ;  Redpath  v.  Nottingham,  5  Blackf.  267 ;  McGowen  v.  Deyo,  8  Barb. 
•840. 

'  Camp  V.  The  State,  27  Ala.  53 ;  Byers  v.  Obey,  16  IlL  35;  Goddaid  v. 
Jacksonyille,  15  IlL  58S;  The  State  v.  Clark,  8  Post  N.  H.  176;  Heisem- 
britde  v.  City  Council,  2  McMullan,  233 ;  The  State  r.  Columbia,  6  Bkh. 
404 ;  Aberdeen  v,  Saunderson,  8  Sm.  &  M.  663 ;  Bogart  o.  New  Albanj,  1 
Smith,  Ind.  38;  Clintonville  o.  Keeting,  4  Denio,  341;  City  CouncD  f. 
Ahrens,  4  Strob.  241 ;  Morris  v.  Rome,  10  Ga.  532;  The  State  r.  Hogim 
10  Post.  N.  H.  268 ;  Markle  v.  Akron,  14  Ohio,  586. 

*  Indianapolis  v,  Pairchild,  1  Cart  Ind.  315,  Smith,  Ind.  122;  CheiBlier 
V.  Commonwealth,  8  B.  Monr.  379. 

*  City  Council  v,  Hollenback,  3  Strob.  355;  Indianapolis  v.  Fairehild,  1 
Cart.  Ind.  315. 

*  The  State  v.  Jamison,  23  Misso.  330 ;  Commonwealth  v.  Blackington,  24 
Pick.  352 ;  Gamer  v.  The  State,  8  Blackf.  568. 
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9ell,  whether  the  refusal  is  right  or  wrong.^  In  like  manner, 
if  there  is  no  officer  to  receive  applications  for  license,  this 
circumstance  does  not  justify  sales  by  unlicensed  individ- 
uals.' 

§  993.  Hie  Sale,  A  sale  is  not  constituted  by  a  mere 
agreement  to  sell :  there  must  be  a  delivery  of  the  liquor.^ 
But  the  payment  need  not  be  actually  made ;  for  a  sale  on 
credit  is  within  the  prohibition  of  selling,  though  the  law 
would  not  enforce  the  payment^  And,  if  the  particular  drink 
is  mixed  with  unknown  ingredients,  and  sold  under  another 
name,  still  the  act  is  a  sale  of  the  drink.^  The  courts  will 
not  suffer  a  defendant  to  escape  the  charge  of  selling,  by 
resorting  to  any  artifice,  where,  in  fact,  a  sale  is  made.  And, 
if  the  vender  receives  money  from  the  purchaser,  apparently 
for  some  other  article,  and  actually  delivers  the  other  article, 
parting  with  his  property  therein,  yet  delivers  also  the  for- 
bidden liquor,  he  sells  the  liquor.^  So  where  the  selling  of 
less  than  a  quart  of  liquor  at  a  time  was  forbidden ;  and  the 
purchaser  contracted  for  a  quart,  but  had  it  delivered  in  pints 
at  two  different  times,  the  transaction  was  held  to  comprise 
two  sales  of  a  pint  each.^  But,  in  this  case,  the  quart 
attempted  to  be  sold  in  the  first  instance  was  not  then  sep- 
arated from  the  vender's  unsold  liquor,  nor  delivered  to  the 
purchaser:  if  these  things  had  been  done,  and  if,  also,  the 
jury  bad  not  found  any  intention  to  violate  the  statute, 
the  case  would  have  been  only  one  of  the  sale  of  a  quart. 
But  it  seems  to  have  been  considered,  that,  even  then,  if  the 


^  Commonwealth  v.  Blackington,  24  Pick.  852. 
'  I^rd  V,  Jones,  24  Maine,  439. 
>  *  Pulse  V.  The  State,  5  Humph.  108. 

*  £mer8on  t;.  Noble,  S2  Maine,  380.    And  see  Conunon wealth  p.  RumriU, 
1  Gray,  888. 

*  Commonwealth  v.  Bathrick,  6  Cnsh.  247. 

*  Commonwealth  v.  Thayer,  8  Met  625.    And  see  New  Gloucester  v. 
Bridgham,  28  Maine,  60. 

'  Murphy  t^.  The  State,  1  Cart  Ind.  866,  Smith,  Ind.  261 ;  The  State  v. 
Kirkham,  1  Ired.  384. 
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transaction  was  bnt  colorable,  and  the  intent  was  different 
from  what  appeared,  the  sale  woald  be  indictable  under  the 
prohibition  of  the  statute.^ 

§  994.  Where  the  words  of  the  statute  were,  "  shall  deal 
in  the  sellings  etc.,  in  quantities  of  one  pint  or  more,  and 
less  than  twenty  gallons,"  the  court  held  a  single  sale  to  be 
within  the  prohibition.^  So  the  word  "  retail "  requires  but 
one  act  of  selling.^  But' a  butcher,  who  sells  spirits  in  a 
single  instance,  is  not  engaged  in  the  *<  business  or  employ- 
ment" of  retailing  liquor.*  Where  the  words  were:  "No 
person  shall  presume  to  be  a  retailer  or  seller  of  wine, 
brandy,  rum,  or  other  spirituous  liquors,  in  a  less  quantity 
than  twenty-eight  gallons,  and  that  delivered  and  carried 
away  all  at  one  time,"  —  the  court  held  the  offence  to  be  com- 
mitted by  a  single  act  of  unauthorized  selling.^  But,  under 
this  enactment,  a  sale  of  twenty-eight  gallons  in  all,  of  di^ 
ent  kinds  of  liquor,  where  the  quantity  of  each  kind  is  less 
than  twenty-eight  gallons,  is  held  not  to  be  prohibited.  "  If," 
said  Shaw,  C.  J.,  '*  it  is  purchased  at  one  time  by  one  con- 
tract, it  is  as  much  one  sale,  when  composed  of  several  difla^ 
ent  kinds  of  spirits,  as  if  an  equal  quantity  of  one  species 
had  been  taken.  '  It  is  equally  in  its  character  a  wholesale 
dealing  with  a  customer,  who  buys  to  sell  again."  ^ 

§  995.  Common  Seller.  The  English  statute  of  5  &  6 
Edw.  6,  c.  25,  provided,  among  other  things,  for  the  pnoish- 
ment  of  those  who  should  "  use  commonly  selling  of"  the 


^  The  State  t*.  Kirkham,  supra ;  The  State  v.  Bell,  2  Jones,  N.  C.  SS7. 

'  The  State  v.  Paddock,  24  Yt  512;  The  State  v.  Bugbee,  22  Vt  32; 
The  State  v.  Chandler,  15  Vt  425.  In  Markle  v.  Akron,  14  Ohio,  586,  lbs 
court  were  of  opinion,  that  the  word  **  retail "  does  not  necessarily  imply  a 
consideration  given ;  but  qttery  whether  this  view  can  be  maintained. 

*  The  State  v.  Cassety,  1  Rich.  90 ;  The  State  v.  Mooty,  8  Hill,  &  C. 
187. 

*  Moore  v.  The  State,  16  Ala.  411. 

*  Commonwealth  v.  Dean,  21  Pick.  384 ;  R  S.  e.  47,  §  3. 

*  Browne  v,  Hilton,  28  Pick.  819. 
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forbidden  drinks;  and  later  enactments  employed  the  same 
words*  In  this  country,  some  of  the  statutes  make  a  distinct 
offence  of  being  a  "  common  seller,"  without  license.  And, 
to  constitute  a  common  seller,  three  acts  of  sale  are  required, 
in  connection  with  other  evidence.^  The  sales  need  npt  be 
to  three  distinct  persons  ;2  if  they  are  all  to  one,  the  effect  is 
the  same.3  They  may  be  all  in  one  day*  or  evening;*  or  on 
different  days.^  These  three  sales  do  not  themselves  consti- 
tute the  offence,  of  which  they  are  rather  the  evidence;^  but, 
though  other  evidence  may  be  introduced,  this  cannot  be  dis- 
pensed with.®  "  No  statute,  and  no  rule  of  common  law,"  said 
a  learned  judge,  "  has  precisely  determined  what  shall  consti- 
tute a  person  a  common  seller."®  As  other  matter,  additional 
to  proof  of  the  three  acts  of  specific  sale,  the  defendant  may 
be  shown  to  have  a  place  fitted  up  for  selling,  and  to  be  on 
the  premised  ready  to  sell ;  while  still  other  circumstances  of 
the  like  import  are  admissible.^^ 

§  996.  Keeping  a  Tippling-Hcmse,  This  is  no  offence  at 
the  common  law;^^  unless  the  house  becomes  disorderly,  as 
before  explained.^  There  are,  however,  some  statutes  mak- 
ing it  criminal ;  but  we  have  not  sufficient  decisions  to  ena- 
ble us  to  lay  down  the  rule  exactly,  as  to  what  constitutes  a 


•  Commonwealth  v.  Tubbs,  1  Cnsh.  2 ;  Commonwealth  v.  Odlin,  28  Pick. 
275 ;  The  State  v.  Daj,  37  Maine,  244.     See  ante,  §  59. 

'  Commonwealth  v.  Tubbs,  supra. 

•  Commonwealth  v.  Odlin,  28  Pick.  275,  278. 

•  Commonwealth  v,  Perley,  2  Cush.  559. 

•  Commonwealth  v.  Rumrill,  1  Gray,  388. 

•  The  State  r.  Day,  37  Maine,  244. 

'  The  State  v.  Maher,  35  Maine,  225 ;  The  State  v.  Coombs,  82  Maipe, 
529.     See  post,  §  1015. 

•  Commonwealth  v,  Tubbs,  1  Cush.  Z. 

•  Shaw,  C.  J.,  in  Commonwealth  v.  Odlin,  23  Pick.  275,  278. 
**  Commonwealth  r.  Tubbs,  supra. 

"  Rex  17.  Pawkner,  2  Keb.  506,  pL  79. 
^  Ante,  §  252,  253. 
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tippling-bouse.^    A  common  tippling-honse  is  not  constituted 
by  a  single  act  of  sale.' 

§  997.  Keeping  for  Sale.  Some  recent  statutes  have  made 
the  keeping  of  liquor,  to  be  sold  contrary  to  law,  an  offence 
of  itself.  But  we  have  not  adjudications  to  enlighten  ns  con- 
cerning their  construction.* 

§  998.  Sale  far  Medicinal  Usej  etc.  In  the  previous  vol- 
ume we  saw,  that  statutes  of  a  criminal  nature  are  to  be  so 
construed  as  not  to  subject  to  punishment  any  person  who 
does  not  violate  their  spirit  as  well  as  their  letter.^  And,  on 
this  ground,  some  courts  hold,  that,  if  one  sells  without 
license  liquor  in  good  faith  to  be  used  merely  for  a  necessaiy 
medicinal  purpose,  he  does  not  violate  the  statute,  ^ongh  his 
act  is  contrary  to  its  letter.^  Other  cpurts  maintain  the  c(ni- 
trary  doctrine.^  In  Missouri,  it  has  been  laid  doWn,  in  the 
words  of  Gamble,  J.,  that,  ^'if  a  physician,  upon  his  profes- 
sional judgment  that  a  sick  person  needs  brandy,  administers 
it  to  him  as  a  medicine,  in  good  faith,  and  charges  for  it,  be 
is  not  to  be  punished ;  because  such  liquor,  properly  used,  is 
a  valuable  medicine.  But,  if  he  sells  it  to  a  roan  who  is 
well,  or  sells  it  to  a  man  who  is  not  well,  wittout  exerdaiDg 
his  professional  judgment,  and  determining  that  it  is  neces- 
sary for  the  sick  person,  he  is  indictable."^     The  question  is 

^  See  Moore  v.  The  State,  9  Terg.  858 ;  Morrison  v.  Cammonwesidi,  7 
Dana,  21S. 

*  Dannaway  v.  The  State,  9  Terg.  850;  Hinton  v.  Commonwealth,  7 
Dana,  216. 

*  See  The  State  v.  Robinson,  83  Maine,  564 ;  Bamett  o.  The  State,  36 
Maine,  198. 

*  Vol.  I.  §  140, 141. 

*  Vol  L  §  146;  Donnell  v.  The  State,  2  Cart  Ind.  658. 

*  VoL  I.  §  146;  The  State  o.  Brown,  81  Maine,  522;  Commonwealdi  9. 
Sloan,  4  Cush.  52;  Commonwealth  v,  Kimball,  24  Pick.  366 ;  The  State  v. 
Chandler,  15  Vt  425.    See  People  v.  Safford,  5  Denio,  112. 

'  The  State  v.  Larrimore,  19  Miteo.  891.  See  also  Commcmwealth  v. 
Kimball,  24  Pick.  866,  869.    The  State  v.  Hall,  39  Maine,  107. 
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one  of  difficulty,  especially  when  it  predent«  ittself  under  a 
mixed  aspect  of  necessity  and  common  business;  but,  on  the 
vrhole,  the  true  method  seems  to  be  to  look  at  the  spirit  of 
the  enactment,  and,  where  a  sale  is  under  circumstances 
which  remove  it  out  of  the  mischief  the  legislature  intended 
to  remedy,  to  hold  it  not  punishable*  The  doctrine  has  been 
laid  down,  that,  if  liquor  is  purchased  for  medicinal  use, 
unknown  to  the  seller,  still,  as  it  was  not  sold  for  such  use, 
the  sale  is  indictable.^  And  this  distinction  seems  highly 
just  Probably,  if  the  liquor  forms  an  ingredient  in  a  medi- 
cine, which  is  sold  in  good  faith  ^  as  such,  all  the  courts  will 
hold  the  sale  not  to  be  within  the  prohibition ;  but  the  tribu- 
nal in  Maine  held,  that,  if  a  physician  sells  the  liquor  and 
tbeo  the  other  medicinal  ingredient,  and  the  two  are  com- 
pounded by  the  purchaser  in  the  presence  of  the  seller,  the 
sale  of  the  liquor  is  nevertheless  within  the  prohibition  of  the 
statute.^ 

§  999.  2%«  IfUetU,  The  views  of  the  intent,  in  its  gen- 
eral aspect,  made  the  topic  of  a  chapter  in  our  previous 
volume,  will  be  sufficient  to  guide  the  reader  in  respect  of 
the  same  matter  as  applied  to  our  present  title.  The  defend- 
ant need  only  have  intended  to  do  the  specific  thing  which 
the  law  forbids ;  it  being  no  ejLcnse  for  him,  that  he  deemed 
it  to  be  right^ 


>  Leppert  v.  The  State,  7  Port.  Ind.  800. 

*  See  ante,  $  993. 

*  The  State  v.  Hall,  89  Maine,  107.  And  see  The  State  v.  Chandler,  ^5 
Vt  425.  In  The  State  v.  Bennet,  3  Harring.  Del.  565,  see  post,  §  1008,  the 
coart  observed :  "  It  has  been  urged,  that  this  construction  will  j^rohibit  the 
sale  of  medicines,  the  basis  of  which  is  spirituous  liquor,  such  as  Godfrey's 
cordial,  elixir,  paregoric,  etc.  Not  so.  The  question  will  always  be,  whether 
it  is  a  sale  of  medicine,  or  of  liquor.  If  an  apothecary  sell  brandy,  as 
BQcb,  it  would  be  a  violation  of  the  law ;  if  brandy  made  up  into  laudanum  or 
other  medicines,  it  is  not  a  violation  of  a  law  prohibiting  the  sale  of  spiritu- 
obs  liquor.    It  will  never  be  difficult  to  distinguish."    Opinion  by  Layton,  J. 

*  The  State  v,  Presnell,  12  Ired.  108.  See  also  The  Stote  v.  Cassety,  1 
Bich.  90;  Gilbert  v.  Hendricks,  2  Brev.  161. 

[  667  ] 


§  1002  SPECIFIC  OFFENCES.  [BOOK  VIL 

§  1000.  Civil  Consequences.  Since  no  court  will  extend 
its  relief  to  a  person  who  is  himself  a  violater  of  law  in  the 
matter  concerning  which  he  complains,  it  follows  that  one 
who  sells  on  credit  intoxicating  liqaor  contrary  to  a  statute 
can  maintain  no  suit  for  the  recovery  of  the  price.  Even  if 
a  promissory  note  has  been  given,  this  note  cannot  be  col* 
lected  at  law.^  This  rule  does  not  prevent  the  enforcement 
of  any  other  distinct  and  unconnected  contract  between  the 
parties,  though  made  at  the  same  time.^  But  a  man  who 
sold  all  his  stock  of  goods  at  once  to  another,  was  held  not 
entitled  to  maintain  an  action  against  the  other  for  any  of 
the  money  to  be  paid,  where  a  part  of  the  articles  sold  con- 
sisted of  intoxicating  liquor.^ 

§  1001.  In  some  States,  the  statute,  in  words,  prohibits  any 
recovery  for  the  price  of  the  liquor.  Under  this  prohibition, 
have  arisen  various  points,  the  discussion  of  which  doea 
not  come  within  the  purpose  of  the  present  volume;  so 
the  reader  is  merely  referred  \o  the  adjudications.  Some 
of  the  adjudications,  as  cited  in  the  note,  are  illustrative 
merely,  having  proceeded  on  those  enactments  which  do  not 
contain  this  express  clause.^ 

• 

§  1002.  Secondly.  Expositions  of  particular  Words.  Under 
this  head,  we  shall  not  attempt  more  than  a  bare  mention 


*  Briggs  V.  Campbell,  25  Vt  704;  Vannoy  r.  Patton,  5  B.  Monr.  248; 
Smith  i;.  Joyce,  12  Barb.  21 ;  Turck  t;.  Richmond,  13  Barb.  533;  Bancroft 
V,  Dumas,  21  Vt  456 ;  Chase  v,  Burkholder,  6  Harris,  Pa.  48 ;  Adams  v, 
rfackett,  7  Post  N.  H.  289 ;  Lewis  r.  Welch,  14  N.  H.  294.  And  see  Mabry 
V.  Bullock,  7  Dana,  337;  New  Gloucester  v.  Bridgham,  28  Maine,  60. 

'  Chase  v.  Burkholder,  6  Harris,  Pa.  48. 

*  Ladd  V.  Dillingham,  34  Maine,  316. 

*  Carlton  v.  Bailey,  7  Post  N.  H.  230;  Breck  v.  Adams,  3  Gray,  569; 
Sullivan  v.  Park,  33  Maine,  438 ;  Towle  t;.  Blake,  38  Maine,  528 ;  Cochrane 
V,  Clough,  38  Maine,  25 ;  Emerson  v.  Noble,  32  Maine,  380 ;  Webber  p. 
Williams,  36  Maine,  512;  Territt  v.  Bartlett,  21  Vt  184;  Gassett  p.  God- 
frey, 6  Poet.  N.  H.  415 ;  Orcutt  r.  Nelson,  1  Gray,  536 ;  Fisher  v.  McGirr,  1 
Gray,  1. 
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of  some  of  the'  words ;  while  others  will  be  more  fully  ex- 
plained. 

"  Intoxicating'  Liquor?^  "  Strong  LiqiwrP  There  is  a  prac- 
tical difficulty  in  determining  what  proportion  of  alcohol  is 
sufficient  to  give  to  a  liquor  an  intoxicating  quality.  Strong 
beer  and  ale  have  been  held  to  be  "  intoxicating."^  Of  course 
gin  is.^  In  New  York,  a  division  of  opinion  exists,  whether 
ale  is  "strong  liquor,"  within  the  statute;  small  beer  is  not' 
The  meaning  of  these  words  is  in  some  States  defined  by  the 
statutes.* 

§  1003.  "  Spirituous  Liquor.^  These  words  do  not  include 
wine  and  other  fermented  liquor;  for  they  imply,  that  the 
beverage  is  composed  in  part  or  fully  of  alcohol  extracted  by 
distillation.^  A  statute  of  Delaware  prohibits  the  sale,  with- 
out license,  of  "  any  wine,  rum,  brandy,  gin,  whiskey,  or  any 
spirituous  liquor,  by  any  measure  less  than  a  quart,  or  any 
punch  or  other  mixed  liquor  by  an;^  measure  whatever,"  and 
the  majority  of  the  court  held,  that  peppermint  cordial,  made 
of  whiskey  sweetened  and  scented,  comes  properly  under  the 
words  spirituous  liquor.^ 

§  1004.  Other  Words,  We  have  in  these  statutes  various 
other  words,  which  have  been  passed  upon  by  the  courts; 


^  People  V.  Hawley,  8  Micli.  330;  Markle  v,  Akron,  14  Ohio,  586,  591. 

*  Commonwealth  t;.  Peckham,  2  Gray,  514.  In  Commonwealth  v.  Her- 
rick,  6  Cush.  465,  Shaw,  C.  J.,  observed :  "  The  word  *  intoxicating '  includea 
a  larger  class  of  cases  than  '  spirituous.'  They  bear  the  relation  to  each 
other  of  genus  and  species ;  all  spirituous  liquors  are  intoxicating ;  but  all 
intoxicating  liquors  are  not  spirituous." 

*  Kevin  v.  Ladue,  8  Denio,  48;  s.  c.  8  Denio,  487 ;  People  v.  Crilley,  20 
Barb.  246. 

*  The  State  v.  Lemp,  16  Misso.  889;  The  State  v.  Wittmar,  12  Misso. 
407 ;  Commonwealth  v.  Giles,  1  Gray,  466. 

*  Caswell  r.  The  State,  2  Humph.  402 ;  The  State  v.  Moore,  5  Blackf. 
118.    See  Smith  v.  The  State,  19  Conn.  498. 

<  The  State  r.  Bennet,  8  Harring.  Del.  565.  See  ante,  §  998,  note.  See, 
as  to  an  analogous  question,  Smith  v.  The  State,  19  Conn.  493. 
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but  they  do  not  require  specific  elucidation  here.  Some  of 
them  are  explained  in  our  previous  volume.  They  are, 
"  distiller^^  ^  "  manufacturer^^  ^  "  merchant^^'* '  ^^ptarUation^  * 
^^refreshment  saloon^^^  ^^premisesj^^  ^ furnishings^ '^  ^^public- 
house"  ®  "  dwelling-house,"  ®  "  store"  *'  shop"  ^^  Statutes  exist 
against  selling  to  ^^ slaves "^^  ^^ negroes" ^'^  ^^ minors  and  $er- 
vants"  ^^  and  ^^ common  drunkards;"  ^*  but  these  oo  not  claim 
special  explanation. 

§  1005.  Thirdly.  A  View  of  some  Decisions.  There  are 
some  other  points  under  these  enactments ;  but  they  are  so 
local  to  particular  States,  that  the  only  practical  method  is  to 
refer  to  decisions  in  which  they  are  treated,  and  thus  leave 
the  question.^*^ 

>  Vol.  I.  §161. 

'  Commonwealth  v.  Bralley,  8  Graj,  456. 

'  Commonwealth  v.  Mc  George,  9  B.  Monr.  S ;  Cole  v.  Commonweal^  8 
Dana,  81. 
«  Vol.  I.  §  182 ;  Sanderlin  v.  The  State,  2  Humph.  815. 
»  The  State  v.  Hogan,  10  Fost.  N.  H.  268. 

*  Vol.  I.  §  175,  note ;  Downman  v.  The  State,  14  Ala.  242 ;  Swan  r.  Tbe 
State,  11  Ala.  594. 

'  The  State  v.  Freeman,  1  Wms.  Vt  520. 

*  Brown  t;.  The  State,  27  Ala.  47.    And  see  Vol.  L  §  180,  181. 

*  Vol.  I.  §  164-174 ;  Commonwealth  v.  Estabrook,  10  Pick.  293. 
»•  Vol.  I.  §  1 79 ;  Barth  r.  The  State,  18  Conn.  482. 

"  Bond  t7.  The  State,  IS  Sm.  &  M.  265  \  Commonwealth  v.  Hatton,  15  B. 
Monr.  587;  The  State  v.  Bradshaw,  2  Swan,  Tenn.  627;  Powell  v.  The 
State,  27  Ala.  51 ;  Boltze  v.  The  State,  24  Ala.  89;  Johnson  r.  ConuDon- 
wealth,  12  Grat.  714 ;  The  State  v.  McNair,  1  Jones,  N.  C.  180. 

^  The  State  t;.  Sonnerkalb,  2  Nott  &  McCord,  280. 

»  The  State  v.  Fairfield,  87  Maine,  517. 

>«  Barnes  v.  The  State,  19  Conn.  898 ;  Miller  t7.  The  State,  8  Ohio  State* 
475  ;  Smith  v.  The  State,  19  Conn.  498.  And  see  Maxwell  v.  The  State, 
27  Ala.  660. 

»  Alabama,  Smith  v.  The  State,  22  AUi.  54 ;  Lodano  v.  The  State,  25 
Ala.  64. 

Arkansas,    Ramsey  v.  The  State,  6  £ng.  85. 

Mnois.    Salliran  v.  People,  15  III.  288  ;  Bennett  v.  People,  16  BL 160. 

Indiana.  The  State  v.  Turner,  5  Blackf.  258 ;  Cable  v.  The  State,  8 
Blackf.  581 ;  Place  v.  The  State,  8  Blackf.  819 ;  Sloan  v.  The  State,  8  Black£ 
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IIL  The  Constitutionality  of  these  Statutes. 

§  1006.  The  question  of  the  constitutionality  of  the  stat- 
utes discussed  in  this  chapter,  has  been  more  frequently  agi- 
tated than  any  other  constitutional  question  presented  to  our 
courts.  It  arises  under  the  constitutions  of  the  several 
States  and  of  the  United  States.  As  to  the  first,  the  lan- 
guage of  these  instruments  differs ;  but,  probably,  in  no  State 
of  the  Union  are  general  laws  of  the  kind  we  are  contemplat- 
ing void  on  this  ground.^  Neither  are  they  a  violation  of  the 
constitution  of  the  United  States.  On  the  last  point,  how- 
ever, the  doctrine  seems  to  be,  that,  if  the  statute  undertakes 


361 ;  Cbeezem  v.  The  State,  2  Cart  Ind.  149 ;  King  v.  The  State,  2  Cart 
Ind.  528  ;  Thompson  r.  Bassett,  5  Ind.  585. 

lotra,    Rogera  v.  Alexander,  2  Greene,  Iowa,  448. 

Maryland  Brown  v.  The  State,  12  Wheat  419 ;  Bode  v.  The  State,  7 
Gill,  826. 

Massachusetts.  Commonwealth  t^.  Odlin,  28  Pick.  275 ;  Harris  v.  Com- 
monwealth, 23  Pick.  280 ;  Conunonwealth  v.  Herrick,  6  Cash.  465. 

Maine,  Foster  v.  Haines,  18  Maine,  807 ;  The  State  i;.  Davis,  28  Maine, 
408;  The  State  v.  Gumey,  83  Maine,  527;  Parsons  v.  Bridgham,  84 
Maine,  240 ;  The  State  v.  Tibbetts,  86  Maine,  553 ;  Black  v.  McGilvery,  88 
Maine,  287. 

Michigan.    People  v.  Hart,  1  Mich.  467;  Smith  v,  Adrian,  1  Miph.  495. 

Missouri.     Bledsoe  v.  The  State,  10  Misso.  388. 

New  Hampshire.    The  State  v.  Perkins,  6  Post  N.  H.  9. 

New  York.  Wright  v.  Smith,  18  Barb.  414  ;  Andrews  v.  Harrington,  19 
Barb.  848 ;  Wynehamer  ».  People,  2  Parker,  877,  20  Barb.  667 ;  People  t;. 
Quant,  2  Parker,  410;  Van  Zant  v.  People,  2  Parker,  168. 

North  Carolina.  The  State  v.  Planket,  1  Ired.  115;  Lincolnton  r.  Mc- 
Carter,  Busbee,  429. 

Ohio.  Him  v.  The  State,  1  Ohio  State,  15  ;  Miller  v.  The  State,  3  Ohio 
State,  475. 

South  Carolina.  The  State  r.  Mooty,  3  Hill,  S.  C.  187;  The  State  v. 
Evans,  8  Hill,  S.  C.  190;  The  State  i7.  Chamblyss,  Cheves,  220;  Commis- 
aoners  v.  Dennis,  Cheves,  229. 

Tennessee.  Dyer  v.  The  State,  Meigs,  287;  Campbell  v.  The  State,  8 
Humph.  9;  The  State  v.  Eskridge,  l'  Swan,  Tenn.  418. 

^  See  post,  §  1007. 
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• 

to  prohibit  the  sale  by  the  importer  of  dutiable  liquois,  in  ^e 
original  unbroken  packages,  it  is  to  this  extent^  void.^  Bnt, 
on  principle,  while,  beyond  doubt,  any  obstruction  by  the 
legislature  of  a  State,  to  the  passing  of  dutiable  goods  from 
a  port  of  entry  within  the  State  to  another  part  of  the  Union, 
would  be  a  violation  of  the  national  constitution,  there  seems 
no  reason  why  the  doctrine  should  go  further.  A  duty  im- 
posed is  rather  an  obstruction  than  a  license,  in  its  nature, 
in  its  purpose,  and  in  its  actual  effect. 

§  1007.  The  question  of  the  forms  of  procedure  does  not 
come  within  the  scope  of  our  present  volume.  Some  forms 
proposed  of  late  have  been  held  to  be  contrary  to  the  organic 
law  of  the  State.'  But,  in  respect  of  the  prohibition  of  the 
sale  without  license,  either  in  quantities  mentioned,  or  alto- 
gether, it  has  been  conjfirmed  by  the  tribunab  of  nearly  eveiy 
State  in  the  Union> 


^  See  Vol  L  §  51. 

'  As  to  the  question  ander  the  constitution  of  the  United  Stales,  see  Tlrar- 
low  V.  Massachusetts,  5  How.  U.  S.  504 ;  Fletcher  t^.  Rhode  Island,  5  How. 
U.  S.  504 ;  Peirce  t7..New  Hampshire,  5  How.  U.  S.  504 ;  IngersoU  v.  Skin- 
ner, 1  Denio,  540;  Commonwealth  o.  Blackington,  24  Pick.  352;  Chy 
Council  V.  Ahrens,  4  Strob.  241 ;  Commonwealth  o.  Kimball,  24  Pick.  35S; 
Smith  V.  People,  1  Parker,  583;  People  v.  Quant,  2  Parker,  410;  W>s- 
hamer  v.  People,  20  Barb.  567. 

'  Fisher  v.  McGirr,  1  Gray,  1 ;  People  v.  Toynbee,  2  Parker,  S29,  2 
Parker,  490,  3  Reman,  378 ;  People  v.  Wynehamer,  2  Parker,  377,  2 
Parker  421,  3  Keman,  378 ;  Greene  v.  James,  2  Curt  C.  C.  187 ;  The  State 
V.  Snow,  3  R.  L  64.  See  People  v.  Fisher,  2  Parker,  402  9  In  re  Pomis, 
25  Yt.  261 ;  Lincobi  v.  Smith,  1  Wms.  Yt  328;  The  State  o.  PresooU,  1 
Wms.  Vt  194. 

^  Lodano  v.  The  State,  25  Ala.  64;  Bancroft  9.  Dumas,  21  Yl  456; 
Pierce  v.  The  State,  13  N.  H.  536,  571;  The  State  v.  Smith,  22  Yt  74; 
The  State  v.  Moore,  14  N.  H.  451 ;  Lunt's  case,  6  Greenl.  412 ;  Aostin  *. 
The  State,  10  Misso.  591 ;  The  State  v.  Leaiy,  20  Misso.  498 ;  The  Slate 
v^Gumey,  37  Maine,  156;  Jones  v.  People,  14  Ga.  354;  The  State  v. 
Clark,  8  Fost  N.  H.  176 ;  HeisembritUe  v.  City  Council,  2  McMullaa,  289; 
People  v.  Hawley,  3  Mich.  330;  Brown  v.  The  State,  12  Wheat  419; 
Bode  V.  The  State,  7  Gill,  326  ;  Smith  v.  Adrian,  1  Mick  495 ;  The  Stale 
17.  Muse,  4  Dev.  &  Bat  319 ;  Miller  v.  The  State,  3  Ohio  Stale,  475;  Gi^ 
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^  1008.  The  question  of  the  right  to  confiscate  the  liquor 
kept  for  purposes  of  unlawful  sale,  seems  not  to  have  been 
always  properly  apprehended  ;  but  the  authorities  are  clearly 
in  favor  of  the  right.^  Some  misapprehension  of  true  dis- 
tinctions has,  perhaps,  obscured  a  little  the  decisions  in  some 
recent  New  York  cases.*  One  can  hardly  see  how  this  right 
could  ever  be  doubted  in  any  State  in  which  fines  may  be 
imposed ;  because  the  forfeiture  is  only  a  fine,  being  levied 
upon  a  specific  article,  instead  of  the  estate  at  large  of 
the  offender.  And  the  earliest  of  the  old  English  enact- 
ments provides  for  this  same  forfeiture ;  *  so  that  the  levying 
of  the  penalty  on  the  specific  article  is  one  of  the  modes 
of  fine  known  in  that  fountain  of  laws  from  which  our  juris- 
}Hiidence  is  drawn. 

§  1009.  In  some  States,  the  experiment  has  been  tried 
of  directing,  that  the  forfeited  liquor  be  destroyed.  And, 
although  such  destruction   violates  a  cardinal   principle   of 


Council  v,  Ahrens,  4  Strob.  241  ;  Commonwealth  r.  Kimball,  24  Pick.  359  ; 
Usher  r.  McGirr,  1  Gray,  1 ;  Smith  v.  People,  1  Parker,  583 ;  People  i;. 
Quant,  2  Plarker,  410;  Langley  v.  Erj^ensinorer,  8  Mich.  314;  People  v. 
Hawley,  S  Mich.  330;  The  State  v.  Snow,  8  R.  L  64;  The  State  r.  Peck- 
ham,  3  R.  I.  289.  And  see,  for  illustrative  points,  Waj^hington  v.  The 
State,  8  Eng.  752;  Mabry  t?.  Tarver,  1  Humph.  94;  People  r.  Jenkins,  1 
Hill,  N.  Y.  469;  People  r.  Roe,  1  Hill,  N.  Y.  470;  The  State  v.  Bock,  9 
Tesas,  869.    But  see  People  v.  Toynbee,  and  People  v,  Wynehamer,  infra. 

*  Fiflher  v.  McGirr,  1  Gray,  1 ;  The  State  v.  Snow,  3  R.  1.  64.  But 
see  People  v.  Toynbee,  2  Parker,  829,  2  Parker,  490,  1  Kernan,  378; 
People  V.  Wynehamer,  2  Parker,  877,  2  Parker,  421,  8  Kernan,  878 ;  Mil- 
ler r.  The  State,  3  Ohio  State,  475. 

■  People  ».  Toynbee,  ami  People  y.  Wynehamer,  supra. 

'  Stat  12  Edw.  2,  c.  6,  a.  ]>.  1818,  is  as  follows:  **  Also,  to  the  common 
profit  of  the  people,  it  is  agreed,  that  no  officer  in  city  or  in  borough,  that  by^ 
reason  of  his  office  ought  to  keep  assizes  of  wines  and  victual,  so  long  as  he 
is  attendant  to  that  office,  shall  not  merchandise  tor  wines  nor  victuals, 
neither  in  gross  nor  by  retail.  And,  if  any  do,  and  be  thereof  convict,  the 
loerchaiidiBe  whereof  he  is  convict  shall  be  forfeit  to  the  king,  and  the  third 
part  thereof  shall  be  delivered  to  the  party  that  sued  the  ofiender,  as  the 
king's  gift."  And  then  follows  a  direction  concerning  the  court  beforif 
which  proceedings  riiall  be  had. 
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political  and  social  economy,  which  forbids  the  needless 
waste  of  any  thing  capable  of  being  turned  to  a  nsefol  ac- 
count, stilly  as  individuals  are  permitted  to  do  what  they 
will  with  their  own,  no  reason  appears  why  States  cannot 
exercise  the  same  liberty.  This  doctrine,  indeed,  is  suffi* 
ciently  established.^  The  forfeiture  vests  the  property  in 
the  State,  and  then  the  State  destroys  it.^ 

§1010.  The  whole  matter  stands  thus;  namely,  —  The 
State,  in  the  enactment  of  its  laws,  must  exercise  its  judg- 
ment concerning  what  acts  tend  to  corrupt  the  public  morals, 
impoverish  the  community,'  disturb  the  public  repose,  injure 
the  other  public  interests,  (nt  even  impair  the  comfort  of  indi- 
vidual members,  over  whom  its  protecting  watch  and  care  are 
required.  And  the  power  to  judge  of  this  matter  is  neces- 
sarily  alone  in  the  legislature,  from  whose  decision  no  appeal 
can  be  taken,  directly  or  indirectly,  to  any  other  department 
of  the  government  When,  therefore,  the  legislature,  with 
this  exclusive  authority,  has  exercised  its  right  of  judging 
concerning  this  legislative  question,  by  the  enactment  of  pro- 
hibitions like  those  discussed  in  this  chapter,  all  other  depart- 
ments of  the  government  are  bound  by  the  decision,  which 
no  court  has  jurisdiction  to  review.  And  the  question  of  the 
wisdom  of  the  enactment  is  decided  definitively  by  the  en- 
actment itself.  An  express  constitutional  inhibition  of  this 
kind  of  legislation  would,  of  course,  bind  the  legislature ;  bat 


^  See  Fisher  o.  McGrirr,  I  Gray/l. 

*  The  conunoa  law  has  also  precedents  for  this  procedure.  Thus  PuUom, 
speaking  of  the  forfeitnre  in  cases  of  felony,  says:  '*The  fekm's  hoosn  and 
lands  shall  be  seized  into  the  king's  hands,  where  they  shall  remain  by  te 
tqMce  of  a  year  and  day,  and  then  the  houses  shall  be  thrown  down  to  dw 
ground,  the  trees  shall  be  pulled  up  by  the  rootSy  the  meadows  shall  be 
ploughed  up,  and  all  things  which  the  felon  did  build  or  plant  shall  be  csst 
down,  digged  up,  and  supplanted ;  which  punishment  was  ordained  in  de* 
spite  of  offenders,  and  to  show  to  othen,  how  much  the  law  doth  dstest 
murderers,  coounitters  of  bur^^ry,  robbery,  and  other  felonies,  and  as 
much  as  may  be  to  terrify  and  discourage  others  to  attempt  or  practise  the 
like."    Pulton  de  Pace,  ed.  of  1611^,  220,  b. 
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snch  inhibition  is  not  to  be  gathered  from  those  expressions 
of  individual  rights  which  are  usually  found  in  our  State 
constitutions.  That  is,  the  power  being  in  its  nature  legisla- 
tive, can  be  excepted  out  of  a  general  grant  of  such  power, 
in  no  way  but  by  express  words,  or  necessary  implication. 
The  idea,  sometimes  expressed,  that  the  legislature  cannot 
control  the  use  of  property,  while  it  can  control  the  move- 
ments of  its  owner,  needs  no  refutation ;  because  clearly  the 
thing  owned  is  not  superior  to  its  intelligent  master.^ 

§  1011.  The  constitution  of  Michigan  provides,  that  ^^  the 
legislature  shall  not  pass  any  act  authorizing  the  grant  of 
license  for  the  sale  of  ardent  spirits,  or  other  intoxicating 
liquors."  And,  in  considering  a  recent  statute,  the  court  ob- 
served :  "  The  legislature  were  prohibited  from  enacting  any 
law  which  should  authorize  the  traffic  by  the  ^  grant  of  a 
license'  (which  is  a  permission  or  authority  to  do  that 
thing) ;  but  it  cannot  be  doubted  that  it  was  competent  to 
regulate  and  even  prohibit  it,  by  law.  This  law  [the  one 
under  consideration]  does  not  authorize  any  municipal  au- 
thorities to  grant  a  license  for  such  traffic.  It  assumes  the 
traffic  is  hazardous  to  the  morals  and  to  the  best  interests  of 
society,  and  therefore  only  grants  immunities  from  fines 


^  In  Jones  v.  People,  14  HI.  196,  Trumbull,  J.,  summed  up  the  matter  as 
follows:  "  We  shall  not  go  into  an  elaborate  argument  to  prove,  that  the 
legislature  possesses  the  authority  to  regulate  its  own  internal  traffic  accord- 
ing to  its  own  judgment,  and  upon  its  own  views  of  the  interests  and  well- 
being  of  its  citizens.  The  power  of  the  several  States  to  regulate  or  even 
prohibit  the  r#ail  of  spirituous  liquors  within  their  limits,  is  expressly 
sanctioned  by  the  Supreme  Court  of  the  United  States,  in  the  license  cases, 
5  Howard,  504,  and  there  is  nothing  in  the  constitution  of  Illinois  to  prevent 
the  exercise  of  this  power.  By  virtue  of  its  police  power,  every  State  must 
have  the  '  right  to  enact  such  laws  as  may  be  necessary  for  the  restraint 
and  punishment  of  crime,  and  for  the  preservation  of  the  public  peace, 
health,  and  morals  of  its  citizens.'  It  is  upon  this  principle,  that  the  sale 
of  lottery  tickets,  and  of  cards,  and  other  instruments  for  gaming,  is  prohib> 
ited;  and  who  ever  questioned  the  constitutionality  or  validity  of  such  laws  ? 
A  government  that  did  not  possess  the  power  to  protect  itself  against  such 
and  similar  evils,  would  scarcely  bd  worth  preierving." 
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which  are  denounced  against  offenders,  upon  the  conditioa 
of  providing  adequate  security  for  compensation  to  those 
who  may  suffer  from  an  unbridled  and  iniquitous  exercise 
of  the  right."  i 

IV*   Concluding  Points, 

§  1012.  There  are  probably  no  statutes  which  have  under- 
taken to  elevate  this  offence  to  a  higher  degree  than  rpisde- 
meanor.  Consequently  the  doctrines,  discussed  in  our  previous 
volume,  in  relation  to  the  various  collateral  consequences  of 
misdemeanor,  apply  here. 

§  1013.  One  of  these  doctrines  is,  that  whatever  a  man 
•does  through  an  agent  or  servant  or  clerk,  whether  he  is  him- 
self absent  or  present,  may  be  understood  in  law  as  done  by 
himself;  and  he  is  therefore  indictable  in  the  same  manner 
tis  if  his  own  hand  perforhied  the  act.^  In  this  way  he  may 
be  holden  criminally  here,  though  his  personal  presence  is 
•even  in  another  country  or  State.^  The  agent  also  is  respon- 
sible personally,  the  same  as  if  he  violated  the  law  on  his 
own  account,  or  for  his  own  profit.^  In  like  manner,  the 
Tinauthorized  sale,  by  one  partner,  of  liquor  belonging  to  the 
firm,  is,  at  the  election  of  the  power  which  prosecutes,  to  be 
<]eemed  a  sale  by  all  the  individual  partners.^     In  all  these 

'  Langley  v.  Ergensinger,  3  Mich.  814,  opiDion  bj  Wing,  J. 

■  Vol.  I.  §  264,  417,  473,  476;  Commonwealth  v.  Park,  1  Gray,  558; 
Thompson  v.  The  State,  5  Humph.  138 ;  Commonwealth  v.  Major,  6  Dana, 
293;  Commonwealth  v.  Nichols,  10  Met  259;  Schmidt  v.  The  State,  14 
Mlsso.  137 ;  The  State  v.  Brown,  31  Maine,  520;  The  Staty;.  Stewart,  31 
Maine,  515;  The  State  o,  Dow,  21  Vt.  484;  The  State  v.  Caswell,  2 
Humph.  899.  A  wife  may  be  the  husband's  agent,  for  whose  acts  he  is  lia- 
ble.    Geuing  v.  The  State,  1  McCord,  573. 

»  Vol.  I.  §  556,  560,  577,  578. 

*  Vol.  I.  §  275,  464 ;  Schmidt  v.  The  State,  14  Misso.  137;  Hays  r.  Hie 
State,*  13  Misso.  246;  The  State  v.  Bryant,  14  Misso.  340;  The  State  v. 
Bugbee,  22  Vt  32;  Commonwealth  v.  Hadley,  11  Met  66;  Roberts  v* 
O'Conner,  33  Maine,  496 ;  The  State  v.  Caswell,  2  Humph.  399 ;  The  State 
V.  Dow,  21  Vt  484. 

*  Smith  r.  Adrian,  1  Mich.  495 ;  The  State  v.  Neal,  7  Fost  N.  H.  131. 
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cases,  if  the  person  sought  to  be  charged  really  did  not  give 
authority,  in  any  way,  direct  or  indirect,  or  participate  in  the 
profits  of  the  transaction,  or  suffer  his  will  to  concur  therein, 
the  principles  discussed  in  our  previous  volume  show,  that  he 
cannot  be  holden.^ 

§  1014.  The  Punishment.  The  general  question  of  the  pun- 
ishment in  such  cases,  and  the  particular  question,  whether 
the  penalty  for  a  joint  sale  should  be  imposed  on  the  de- 
fendants severally  or  jointly,  were  sufficiently  discussed  in 
the  previous  volume.^  There  are  some  matters,  conctrning 
the  punishment,  of  a  nature  local  to  particular  States,  and 
so  not  requiring  an  explanation  at  large.^ 

§  1015.  The  Divisions  of  the  Act  —  Election  —  Former 
Prosecution.  The  questions  suggested  by  these  words  were 
all  discussed  somewhat  in  our  previous  volume.  The  party 
offending  may  be  held  for  any  criminal  act  which  can  be 
carved  out  of  his  conduct,  at  the  election  of  the  prosecutw,* 
But  whether  he  can  then  be  proceeded  against  for  another 
act  also,  may  be  a  question  of  difficulty.  We  saw,  in 
the  previous  volume,^  that,  if  one  is  convicted  of  being  a 
common  seller,  the  three  acts  of  sale  relied  on  may  afterward 


1  Vol.  I.  §  236,  237,  264,  265;  Barnes  p.  The  State,  19  Conn.  398;  Com- 
monwealth V,  Nichols,  10  Met  259;  The  State  v.  Borgman,  2  Nott  & 
McCord,  34,  note;  The  State  v.  Bohles,  1  Rice,  145,  147. 

'  Vol.  L  §  626--639.  And  see  Lincolnton  v,  Mc Carter,.  Busbee,  429; 
Black  i;.  McGilvery,  38  Maine,  287 ;  Tuttle  v.  Commonwealth,  2  Gray,  505 ; 
£stes  V.  The  State,  2  Humph.  496;  IngersoU  v.  Skinner,  1  Denio,  540; 
Washburn  v,  Mclnroy,  7  Johns.  134  ;  People  t;.  Brown,  16  Wend.  561 ;  Barth 
o.  The  State,  18  Conn.  432;  Commonwealth  p.  Harris,  7  Grat  600;  Tiacy 
V.  Ferry,  5  N.  H.  504 ;  Harris  v.  Commonwealth,  23  Pick.  280. 

'  Taunton  v.  Sproat,  2  Gray,  428;  Crosby  t;.  Snow,  16  Maine,  121 ;  Mil- 
ler V.  The  State,  3  Ohio  State,  475;  Johnson  v.  People,  Breese,  276; 
Mertz*s  case,  8  Watts  &  S.  374. 

«  Vol.  I.  §  536 ;  Miller  v.  The  State,  3  Ohio  State,  475.  And  see  Henry 
V.  Commonwealth,  9  B.  Monr.  361 ;  Frasier  v.  The  State,  6  Misso.  195. 

•  ,Vol.  I.  §  690. 
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be  severally  prosecuted  as  distinct  offences  of  specific  sales.^ 
So,  in  Rhode  Island,  it  has  been  held,  that  to  keep  liqaor  for 
sale,  and  to  sell  it,  are  two  separate  offences ;  and  a  jeopai|ly 
for  one  of  them  is  not  a  bar  to  a  conviction  for  another.' 
Where  specific  acts  of  selling  are  indictable,  the  conviction 
of  one  sale  does  not  bar  the  prosecation  of  another,  perpe- 
trated prior  to  the  one  to  which  the  conviction  relates.' 

§  1016.  Attempts.  The  doctrine  of  attempts  seems  appli- 
cable alike  to  all  titles  of  the  criminal  law.  But,  as  we  saw 
in  our  previous  volume,  the  enticement  which  the  purchaser 
offers  the  vendor,  to  sell  contrary  to  these  statutes,  is  not 
indictable  as  an  attempt  or  otherwise.^ 


^  The  State  v.  CoombB,  32  Maine,  529 ;  The  State  v.  Maher,  S6  Maine, 
225 ;  The  State  p.  Johnson,  3  R.  I.  94.  See  Wilson  v.  Commonwealth,  IS 
B.  Monr.  2 ;  People  v,  Safford,  5  Denio,  112. 

'  The  State  v.  Head,  3  R.  L  135. 

*  The  State  v.  Ainsworth,  11  Vt  91 ;  The  State  v.  Caasetjr,  1  Rich.  90. 
For  other  points  see  People  v.  Stevens,  13  Wend.  341 ;  Miller  t;.  The  State, 
3  Ohio  State,  475. 

*  Vol.  I.  §  464,  528 ;  Commonwealth  v.  WUlard,  22  Pick.  476. 


SCOLD.    See  Commox  Scold. 

SCRIPTURES,  REVILING.    See  Blasphbmt  asd  Profanekbm 
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CHAP.  LXm.]  SEDUCTION.  §  1017 


CHAPTER  LXIII. 


SEDUCTION.^ 


§  1017.  The  offence  of  seduction  was  mentioned  in  our 
previous  volume.^  Tlie  statute  of  4  &  5  Phil.  &  M.  c.  8,  there 
spoken  of,  after  reciting,  "that  maidens  and  women  children 
of  noblemen,  gentlemen,  and  others,  as  well  such  as  be  heirs 
apparent  to  their  ancestors,  as  others,  having  left  unto  them, 
by  their  father  or  other  ancestor  and  friends,  lands,  tenements, 
and  hereditaments,  or  other  great  substances  in  goods  and 
chattels  movable,  for  and  to  the  intent  to  advance  them  in 
marriage,  somewhat  like  according  to  their  degrees,  and  as 
might  be  most  for  their  security  and  comfort,  as  well  for 
themselves  as  of  all  other  their  friends  and  kinsfolks,  be  often- 
times, unawares  to  their  said  friends  or  kinsfolks,  by  flattery, 
trifling  gifts,  and  fair  promises,  of  many  unthrifty  and  light 
personages,  and  thereto  by  the  entreaty  of  persons  of  lewd 
demeanor,  and  others  that  for  rewards  buy  and  sell  the  said 
maidens  and  children,  secretly  allured  and  won  to  contract 
matrimony  with  the  said  unthrifty  and  light  personages,  and 
thereupon  either  with  slight  or  force  oftentimes  to  be  taken 
and  conveyed  away  from  their  said  parents,  friends,  or  kins- 
folks, to  the  high  displeasure  of  Almighty  God,  disparagement 
of  the  said  children,  and  the  extreme  continual  heaviness  of 
all  their  friends ;  which  ungodly  dealing,  for  lack  of  whole-; 
some  laws  to  the  redress  thereof,  remaineth  a  great,  familiar,, 


'  For  matter  under  this  title,  see  Vol.  I  §  412.    See  this  yolume,  tU, 
Abduction. 
"  yoLL§412. 
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and  common  mischief  in  this  oar  commonwealth,"  —  enacts, 
"  That  it  shall  not  be  lawful  to  any  person  or  persons  to  take 
or  convey  away,  or  cause  to  be  taken  or  conveyed  away,  any 
maid  or  woman  child  unmarried,  being  mider  the  age  of  six- 
teen years,  out  of  or  from  the  possession,  custody,  or  govern- 
ance, and  against  the  will,  of  the  father  of  such  maid  or 
woman  child,  or  of  such  person  or  persons  to  whom  the 
father  of  such  maid  or  woman  child,  by  his  last  will  and 
testament,  or  by  any  other  act  in  his  lifetime,  hath  or  shall 
appoint,  assign,  bequeathe,  give,  or  grant  the  order,  keeping, 
education,  or  governance  of  such  maid  or  woman  child ;  except 
such  taking  and  conveying  away  as  shall  be  had,  made,  or 
done  by  or  for  such  person  or  persons,  as  without  fraud  or 
covin  be  or  then  shall  be  the  master  or  mistress  of  such  maid 
or  woman  child,  or  the  guardian  in  socage,  or  guardian  in 
chivalry,  of  or  to  such  maid  or  woman  child."  ^  And  the 
statute  proceeds  to  add  various  other  provisions,  and  attach 
penalties  for  their  violation. 

§  1018.  The  date  of  this  enactment  is  1557,  prior  to  the 
earliest  settlements  in  this  country.^  It  would  seem,  there- 
fore, to  be  a  part  of  our  common  law.  Kilty  says  it  was  re- 
ceived in  Maryland  as  such ;  ^  but  the  Pennsylvania  judges, 
not  inclined  to  include  a  large  number  of  English  statutes, 
omit  this  one  in  their  report*  We  have  seen,  that  it  was  made 
specially  of  force  in  South  Carolina.*  How  the  matter  stands 
under  the  earlier  common  law;  and  how,  of  conspiracies  to 


'  See,  for  this  statute,  including  subsequent  sections,  and  for  expositiont 
of  it,  1  Hawk.  P.  C.  Curw.  £d.  p.  1 2fi  et  seq.  See  also  Rex  v.  Bastian,  1 
Sid.  362;  Rex  v.  Pierson,  Andr.  810;  Rex  v.  Cornforth,  S  Stra.  1163; 
Rex  t;.  Lord  Ossulston,  2  Stra.  1107 ;  Reg.  v.  Hopkin^  Car.  &  M.  264 ;  B^. 
V.  Mankletow,  Dears.  159. 

*  Vol.  I.  §  18. 

*  Kilty  Report  of  Statutes,  167. 

*  Report  of  Judges,  8  Bin.  595,  621.     See  also  Anderson  o. 
wealth,  5  Rand.  627. 

»  Vol.  I.  §412. 
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effect  injuries  like  those  which  this  statute  forbids ;  we  have 
ebewhere  considered.^ 

§  1019.  The  New  York  Statutes.  In  1848,  a  legislative 
provision,  in  this  State,  made  indictable,  "any  man  who 
shall,  under  promise  of  marriage  seduce  and  have  illicit  con- 
nection with  any  unmarried  female  of  previous  chaste  char- 
acter.*** And,  as  an  element  in  the  offence,  a  subsisting 
promise  of  marriage  between  the  seducer  and  the  seduced,  is 
necessary ;  it  having  been  holden,  that,  where  the  man  is 
married,  living  with  his  wife,  and  the  woman  knows  it,  his 
act  of  seduction  is  not  within  the  statute.  If  she  were  igno- 
rant of  his  subsisting  marriage,  the  consequence  would  be 
otherwise;^  because  the  promise  then  would  be  binding  on 
him,  to  the  extent  of  enabling  her  to  maintain  against  him 
her  civil  suit  for  its  breach.^  Under  this  statute,  and  under 
Stat.  March  20,  1848,  c.  105,  which  provides,  that  "  any  per- 
son who  shall  enveigle,  entice,  or  take  away  any  unmarried 
female  of  previous  chaste  character,  etc.,  for  the  purpose  of 
prostitution,"  —  a  "  previous  chaste  character  "  in  the  woman 
is  expressly  made  necessary.  The  meaning  is,  that  she  shall 
possess  actual  personal  virtue,  in  distinction  from  a  good 
reputation.  But,  though  she  had  fallen,  yet  if  at  the  time  of 
the  seduction  she  is  reformed,  her  case  is  within  the  statute.* 
Under  the  latter  statute,  the  woman  must  be  inveigled 
away  by  the  offending  man  ;  if  she  leaves  her  home  volun- 
tarily, and  without  his  interference,  the  offence  cannot  after- 
ward be  committed.* 


1  Vol.  I.  §412;  ante,  §  198. 

*  Stat  1848,  c.  111. 

'  People  9.  Alger,  1  Parker,  833. 

*  Wild  V,  Harris,  7  C.  B.  999 ;  Millward  v.  Littlewood,  5  Exch.  775, 
1  Eng.  L.  &  Eq.  408. 

*  Carpenter  v.  People,  8  Barb.  60S;»Crozier  v.  People,  1  Parker,  458. 
See  Safford  v.  People,  1  Parker,  474. 

*  Carpenter  v.  People,  supra. 
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§  1020.  The  Massachusetts  Statute.  Under  a  similar  en- 
actment in  Massacliusetts,  the  words,  ^  for  the  purpose  of 
prostitution"  were  held  not  to  be  satisfied  where  the  sole 
purpose  was  an  illicit  intercourse  merely  with  the  sedacer; 
"  prostitution  "  being  an  indiscriminate  connection  unlawful.^ 
The  like  view  is  entertained  in  New  York.* 


>  Common  wealth  o.  Cook,  12  Met  98. 
'  Carpenter  v.  People,  S  Barb.  60S. 
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CHAPTER  LXIV. 


SELF-HURDSR.^ 


^  1021.  Self-murder,  or  suicide,  is  really  an  offence, 
though  not  punishable  in  the  United  States.  There  are, 
however,  several  collateral  doctrines  applicable  in  this  coun- 
try, but  they  seem  all  to  have  been  discussed  in  our  previ- 
ous volume.^ 


^  For  matter  under  this  title,  see  Vol.  L  §  842,  887,  448,  469,  642.  See 
this  Tolume,  tit.  Duelling,  Homicide  Felonious. 

'  See  the  sections  above  referred  to;  also  Commonwealth  v.  Bowen,  IS 
Mass.  856 ;  Reg.  v,  Alison,  8  Car.  &  P.  418 ;  Rex  v,  Dyson,  Russ.  &  Ry. 
528 ;  Rex  v.  Ward,  1  Lev.  8 ;  Hales  t;.  Petit,  Plow.  258,  260,  261 ;  Rex  v. 
Hughes,  5  Car.  &  P.  126  ;  Rex  i;.  Russell,  1  Moody,  356. 
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CHAPTER  LXV 


SEPULTUBE.^ 


§  1022.  The  offences  of  refusing  burial,^  and  of  digging  up 
a  corpse,  were  mentioned  in  our  previous  volume.^  We  saw 
also,  that  preventing  a  coroner  from  holding  an  inquest  over 
a  dead  body,  where  an  inquest  is  required  by  law,  as  by 
burying  it  prematurely,  is  indictable.*  In  a  recent  Englbh 
case,  the  defendant  had  removed,  without  leave,  the  bodies 
of  some  deceased  relatives  from  a  dissenter's  burial-place,  and 
he  was  heM  to  be  punishable  criminally ;  though  bis  motive, 
being  to  bury  them  elsewhere,  was  good.'^  There  can  be  do 
larceny  of  a  dead  body.® 

§  1023.  Lord  Coke  says :  '^  Concerning  the  building  or 
erecting  of  tombs,  sepulchres,  or  monuments  for  the  deceased, 
in  church,  chancel,  common  chapel,  or  churchyard,  in  con- 
venient manner,  it  is  lawful ;  for  it  is  the  last  work  of  charity 
that  can  be  done  for  the  deceased,  who  whiles  he  lived  was  a 
living  temple  of  the  Holy  Ghost,  with  a  reverend  regard  and 
Christian  hope  of  a  joyful  resurrection.  And  the  defacing  of 
them  is  punishable  by  the  common  law."  ^ 

'  For  matter  under  this  title,  see  VoL  I.  §  865,  882. 

'  One  is  not  indictable  for  refusing  to  bury  a  relative,  if  he  bas  not  the 
means  to  bury  him ;  though  he  declines  to  borrow  money  offered  for  the 
purpose.  Keg.  v.  Vann,  2  Den.  C.  C.  825,  5  Cox  C.  C.879,  8  Eng.Lft 
£q.  596. 

»  Vol.  I.  §  382. 

*  VoL  I.  §  865. 

*  Reg.  t;.  Sharpe,  1  Dears.  &  B.  160. 

*  Ante,  §  688. 
^  8  Inst  202. 

[684] 


CHAP.  LXV.]  SEPULTURE.  ^  1024 

§  1024.   There  are  some  statutes  relating  to  these  subjects ; 
but  a  particular  discussion  of  them  is  not  necessary.^ 


^  Rex  V.  Duffin,  Russ.  &  Ry.  365 ;  Commonwealth  v.  Slack,  19  Pick.  804  ; 
Commonwealth  r.  Loiing,  8  Pick.  S70;  The  State  v.  McClure,  4  Blackf. 
328 ;  Tate  v.  The  State,  6  Black£  110. 


SHOWS.    See  Public  Shows. 
SLANDER.    See  Libel  and  Slakd'er. 
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CHAPTER  LXVL 

SLAVB   BTBALING.^ 

§  1025.  The  subject  of  this  title,  including  not  merely 
larceny  of  slaves,  properly  so  called,  but  all  kinds  of  invei- 
gling and  enticing  them  from  their  masters,  and  concealing 
them  when  escaped,  has  been  several  times  alluded  to  in 
these  volumes.  The  present  volume  is  already  so  crowded, 
that  we  shall  do  best  to  leave  the  matter  of  this  class  of  statu- 
tory offences  as  it  stands  on  the  previous  jdiscussions,  and  on 
the  cases  cited.' 


>  For  matter  under  this  title,  see  Vol.  L  §  127, 188, 141,  556 ;  ante,  f  689, 
691,  702. 

*  See  the  sedaons  referred  to  above,  and  the  cases  cited  there ;  also  The 
8tate  V.  Hathaway,  3  Dev.  &  Bat  125 ;  Davenport  o.  Commonwealth,  1 
Leigh,  588. 
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CHAPTER  LXVII. 

SLAVE  TRADB.^ 

§  1026.  There  are  statutes,  English  and  American,  in- 
tended to  suppress  the  importation  of  slaves  from  Africa,  and 
the  trading  in  them.  But  questions  do  not  often  arise,  under 
these  statutes,  and  therefore  a  mere  reference  to  the  adjudi- 
cations is  sufficient.^ 


*  For  matter  under  this  title,  see  Vol.  L  §  141. 

'  The  Josefa  Segunda,  5  Wheat  338  ;  The  Emily,  9  Wheat  381 ;  The 
St  Jago  de  Cuba,  9  Wheat  409;  The  Antelope,  10  Wheat  67;  United 
States  V.  Gooding,  12  Wheat  460;  United  States  v,  Preston,  3  Pet  57; 
Unitttd  States  r.  Skiddy,  11  Pet  73 ;  United  States  v.  The  -Amistad,  15  Pet 
518;  United  States  v.  Schooner  Kitty,  Bee,  252  ;  United  States  v.  Smith,  4 
Day,  121 ;  Fales  v.  Mayberry,  2  Gallis.  560 ;  United  States  v.  La  Coste,  2 
Mason,  129 ;  La  Jeune  Eugenie,  2  Mason,  409 ;  The  Brig  Alexander,  3 
Mason,  175;  United  States  v.  Battiste,  2  Sumner,  240;  United  States  v. 
Libby,  1  Woodb.  &  M.  221 ;  The  Brig  Caroline,  1  Brock.  384 ;  United  States 
V.  Kennedy,  4  Wash.  C.  C.  91 ;  The  State  v.  Caroline,  20  Ala.  19;  Neal  v. 
Farmer,  9  6a.  555  ;  Commonwealth  v,  Greathouse,  7  J.  J.  Marshall,  590.  For 
the  English  law,  see  1  Russ.  Crimes,  Grea.  Ed.  168 ;  Reg.  v.  Zulueta,  1  Car. 
&  K.  215 ;  Reg.  v.  Serva,  1  Den.  C.  C.  104,  2  Car.  &  K.  53. 
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CHAPTER  LXVIIL 


SODOMY.^ 


§  1027.  Wb  have  already  defined  sodomy  to  be,  a  carnal 
copulation,  by  hunian  beings,  with  each  other  against  nature, 
or  with  a  beast.^  The  question  of  the  penetration  and  emis- 
sion necessary,  was  discussed  under  the  title  of  Rape.'  ^ 

§  1028.  Unlike  rape,  sodomy  may  be  committed  between 
two  persons  both  of  whom  consent:  so  husband  and  wife 
can  perpetrate  this  offence  together :  *  so  can  two  men,  or  a 
boy  and  a  man ;  and,  w^hichever  is  the  pathic,  both  may  be 
indicted.^  A  penetration  of  the  mouth  is  not  sodomy.*  Also 
Mr.  Russell  says  :  "  An  unnatural  connection  with  an  ammal 
of  the  fowl  kind  is  not  sodomy  —  a  fowl  not  coming  under 
the  term  '  beast ' ;  and  it  was  agreed  clearly  not  to  be  sod- 
omy, when  the  fowl  was  so  small  that  its  private  parts  would 
not  admit  those  of  a  man,  and  were  torn  away  in  the 
attempt."  '* 

§  1029.  A  solicitation  to  commit  this  offence  is  indictable 


^  For  matter  under  this  title,  see  Vol.  I.  §  380,  625. 

*  Vol.  I.  §  380. 

»  Ante,  §  941-946. 

*  Reg.  v.  Jellyman,  8  Car.  &  P.  604. 

»  Reg.  V,  Allen,  1  Den.  C.  C.  864,  Temp.  &  M.  55,  2  Car.  &  K.  869,  18 
Jur.  108,  18  Law  J.,  n.  s.,  M.  C.  72 ;  1  East  P.  C.  480. 

*  Rex  V.  Jacobs,  Russ.  &  Ry.  331. 

^  1  Russ.  Crimes,  Grea.  Ed.  698,  referring  to  Rex  v.  Mulreat7,  a  manu- 
script case,  by  fiayley,  J. 
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as  an  attempt;^  and  there  may  be  other  forms  of  the  at- 
terapt^  There  is  doubt,  whether,  under  the  common  law 
of  this  coijntry,  sodomy  is  felony  or  misdemeanor,  —  a  point 
mentioned  in  our  previous  volume.^ 


•  Vol.  I.  §  525 ;  Reg.  v.  Rowed,  6  Jur.  396  ;  Rex  t7.  Hickman,  1  Moody, 
84. 

•  Reg.  V.  Eaton,  8  Car.  &  P.  417 ;  Davis  v.  The  State,  8  Har.  &  J.  154. 

•  Vol.  I.  §  880. 


STOLEN  GOODS.    See  Receiving  Stolen  Goods. 

SUBORNATION  OF  PERJURY.    See  ante,  §  886. 

SUICIDE.    See  Self-Murder. 

SUNDAY.    See  Lord's  Dat. 

SWEARING.    See  Blasphemy  and  Profaneness. 
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CHAPTER  LXIX. 


THREATENING  LETTERS.^ 


§  1030.  Blacestonb  says :  ^  By  the  statute  9  Greo.  1,  c.  22, 
amended  by  statute  27  Geo.  2,  c.  15,  knowingly  to  send  any 
letter^  without  a  name  or  with  a  fictitious  name,  demanding 
money,  venison,  or  any  other  valuable  thing,  or  threatening 
(without  any  demand)  to  kill  any  of  the  king's  subjects,  or 
to  fire  their  houses,  outhouses,  barns,  or  ricks,  is  made  felony 
without  benefit  of  clergy.  This  offence  was  formerly  high 
treason  by  the  statute  8  Hen.  5,  c.  6."^  Although  these 
English  enactments  are  not  common  law  with  us,  some 
American  legislation  has  been  modelled  in  a  degree  upon 
them.  We  have  few  decisions  concerning  the  construction 
of  the  American  statutes ;  ^  but  the  English  cases  may  be- 
come important  here,  and  so  they  are  referred  to  in  the 
note.* 


^  For  matter  under  this  title,  see  YoL  L  §  139,  556. 
'  4  BL  Com.  144. 

*  The  State  v,  Bruce,  24  Maine,  71 ;  People  v.  Griffin,  2  Barb.  427. 

*  Reg.  t7.  Smith,  Temp.  &  M.  214,  1  Den.  C.  C.  510,  3  Car.  &  K.  882,  U 
Jur.  92, 19  Law  J.,  n.  s.,  M.  C.  80 ;  Rex  r.  McDermod,  Jebb,  118 ;  Reg. «. 
Grimwade,  1  Den.  C.  C.  SO,  1  Car.  &  K.  592 ;  Reg.  v.  Jones,  1  Den.  C.C 
218,  2  Car.  &  K.  898 ;  Rex  o.  Robinson,  2  Leach,  4th  ed.  749, 2  East,  P.  C. 
1110 ;  Rex  v.  Pickford,  4  Car.  &  P.  227 ;  Rex  v.  Boucher,  4  Car.  &  P.  5€2; 
Reg.  V,  Wagstaff,  Ruas.  &  R7.  398 ;  Reg.  v.  Hamilton,  1  Car.  &  K.  212; 
Rex  V.  Paddle,  Russ.  &  Ry.  484  ;  Rex  r.  Jepson,  2  East,  P.  C.  1115 ;  Bex 
p.  Hammond,  2  East,  P.  C.  1119, 1  Leach,  4th  ed.  444 ;  Rex  v.  Heming,  2 
East,  P.  C.  1116,  1  Leach,  4th  ed.  445,  note;  Reg.  v.  Bnrridge,  2  Moodj ft 
R296. 
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§  1031.  Under  some  circumstances,  the  sending  of  threat- 
ening letters  is  clearly  an  offence  at  common  law.  So,  doubt- 
less, is  it  under  the  law  of  nations.  But  our  United  States 
tribunals  have  not  jurisdiction  to  administer  these  laws,^ 
without  express  authority  from  some  act  of  Congress.^ 


»  VoL  I.  §  16-22. 

*  See  United  States  v.  Worrall,  2  DalL  384. 


TIFPLING-HOUSE.    See  Disorberlt  Housb,  Sale  or  Intoxicat- 
ing LiQUOB. 
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CHAPTER  LXX. 


TREASON.^ 


§  1032.  We  saw,  in  our  previous  volume,  that  treason 
against  the  United  States  is  restricted,  by  the  constitution,  to 
only  the  single  form  which  consists  "  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  'aid  and 
comfort."*  The  statute  of  the  United  States  describes  the 
offence  as  follows :  "  If  any  person  or  persons,  owing  allegi- 
ance to  the  United  States  of  America,  shall  levy  war  against 
them,  or  shall  adhere  to  their  enemies  giving  them  aid  and^ 
comfort  within  the  United  States  or  elsewhere,  and  shall  be 
thereof  convicted,  on  confession  in  open  court,  or  on  the  tes- 
timony of  two  witnesses  to  the  same  overt  act  of  the  trea- 
son whereof  he  or  they  shall  stand  indicted,  such  person  or 
persons  shall  be  adjudged  guilty  of  treason  against  the  United 
States,  and  shall  suffer  death."  ^ 

§  1033.  The  words  of  the  constitution  and  of  the  statute 
seem  to  have  been  taken  substantially  from  the  English  stat- 
ute of  25  Edw.  3,  c.  2,  defining  treason.  The  English  expres- 
sion is,  '^  if  a  man  do  levy  war  against  our  lord  the  king  in 
his  realm,  or  be  adherent  to  the  king's  enemies  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere." 
And  we  have  seen,*  that,  where  a  statutory  provision  employs 


^  For  matter  under  this  title,  see  YoL  I.  §  82,  85,  268,  271,  272,  277,  279, 
284,  309,  316,  318,  323,  357, 447,  462, 465, 480-482, 495-498,  507,  520, 528, 
612,  640-648. 

*  Vol.  I.  §  357,  497 ;  post,  §  1036. 

*  Act  of  April  30, 1790,  c.  9,  §  1, 1  IJ.  S.  State,  at  Large,  p.  112. 

*  Vol.  I.  §  71. 
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terms  before  used  in  the  English  law,  or  even  in  other  foreign 
law,  such  terms  are  ordinarily  to  receive  with  us  the  foreign 
interpretation.     But  this  rule  is  not  universally  binding. 

§  1034.  The  rule  is  sometimes  spoken  of,  by  legaf  writers 
and  judges,  as  applying  to  the  constitutional  provision  now 
under  examination.  But  the  English  books  contain  some 
expressions,  if  not  absolute  decisions,  so  variant  to  the  com- 
mon-sense meaning  of  these  words,  as  to  lead  to  doubt, 
whether  the  interpretation  is  sound  which  applies  the  rule  to 
this  clause.  Let  it  be  observed,  in  the  first  place,  that  the 
constitution  is  a  popular  instrument,  the  provisions  of  which 
were  scrutinized  and  approved  by  men  who  knew  little  and 
cared  nothing  concerning  those  technical  distinctions  which 
the  English  judges  had  found  in  some  cases  necessary,  in 
order  to  convict  of  this  grave  offence  persons  obnoxious  to 
the  government.  In  the  next  place,  let  us  observe,  that  the 
tendency  of  the  English  courts  has  always  been  to  enlarge 
the  boundaries  of  this  offence,  while  legislation  has  striven 
to  contract  them.  And  thence  we  have  the  further  proposi- 
tion, that  the  crime  of  treason,  being  one  of  a  political  nature, 
is  ever  liable  to  be  expanded  by  the  judicial  breath  ;  since  the 
judges  are  almost  of  course  of  opposite  political  views  to  the 
accused.  It  is  a  tendency  of  the  mind  of  man,  under  all 
circumstances,  to  attribute  corrupt  motives  to  persons  of  op- 
posite opinions,  especially  political  opinions ;  and  treason  is 
a  crime  of  motive  more  than  any  other  in  the  catalogue. 

§  1035.  One  very  peculiar  doctrine,  which  has  been  sup- 
posed to  be  laid  down  in  England,^  and  has  been  sanctioned 
to  some  extent  in  this  country,^  is,  that  any  violent  attempt 
to  prevent  the  execution  in  all  cases  of  an  act  of  the  legisla- 
ture, not  from  mere  private  motives,  but  from  motives  of  a 


*  See  Rex  ».  Gordon,  2  Dong.  590 ;  Reg.  r.  Frost,  9  Car.  &  P.  129- 

*  3  GreenL  £v.  §  242  and  note;  United  States  t;.  Hoxie,  1  Paine,  265 ; 
United  States  v.  Hanway,  2  Wallace,  Jr.  139. 
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public  character^  ie  treason.  Now,  while  we  caouot  doubt 
that  such  violent  attempt  may  be  a  sufficient  overt  act|  where 
there  is  the  treasonable  motive,  we  shall  find  great  difficulty 
in  the  conclusion,  that  a  motive  thus  circumscribed  is  what 
is  meant  by  the  phrase  ^  levying  war." 

§  1036.  The  whole  matter  turns  on  the  meaning  of  these 
words,  "levying  war."  The  words  "adhering  to  their  ene- 
mies, giving  them  aid  and  comfort,"  merely  refer  to  the  doc- 
trine of  being  an  aider  at  the  fact,  as  applicable  to  treason. 
Now,  without  undertaking  any  nice  definition  of  the  word 
"  war,"  one  proposition  is  maintainable ;  namely,  that  it  is 
an  attempt  either  to  subject  or  overthrow  the  government 
against  which  it  is  levied.  Ordinarily,  where  the  overthrow 
is  not  contemplated,  a  treaty  acknowledging  rights  previooslj 
denied  is  expected.  This  result  of  a  treaty  need  not  be 
intended  in  form,  while  it  must  be  in  substance.  If  a  body 
of  men,  under  the  mistaken  notion  that  a  statute  is  in  viola- 
tion of  fundamental  or  constitutional  right,  should  resolve  to 
oppose  by  force  its  execution  everywhere,  and  should  commit 
an  overt  act  pursuant  to  the  resolution,  they  would  undoobt- 
edly  be  guilty  of  treason ;  provided  their  determination  was 
also  to  resist,  by  violence,  every  attempt  to  bring  them  to 
justice,  and  thus  to  continue  until  the  government  should  be 
compelled  to  yield  to  them.  But  if  their  intent  went  no 
further  than  the  bare  forcible  prevention  of  the  execution  of 
the  statute,  they  meaning  not  to  measure  power  with  tbe 
government,  nor  to  resist  thus  violently  any  arrest  and  trial 
for  their  conduct,  it  could  not,  on  any  just  principle  of  inter- 
pretation, be  deemed  a  "levying  of  war."  Suppose,  to  show 
the  absurdity  of  the  doctrine  we  are  combating,  a  nation 
should  make  a  reprisal  on  another  nation,  intending,  at  the 
same  time,  to  submit  to  whatever  infliction  the  nation  thos 
despoiled  should  itself  deem  due  as  punishment  for  the  repri- 
•  sal ;  the  notion,  that  the  first  nation  had  thereby  levied  war 
on  the  second,  would  be  as  absurd  as  such  conduct  would 
itself  be  ridiculous.  If  the  reprisal  were  intended,  as  repri- 
sals are,  to  extort  compensation  to  which  the  other  govern- 
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ment  should  yield,  through  fear,  without  inflicting  succesefnl 
chastisement  in  return,  the  case  would  be  different 

§  1037.  On  the  question  of  what  is  an  overt  act,  there 
seems  not  to  be  much  difficulty.  The  opinion  has  sometimes 
been  expressed,  that  words  alone  are  enough ;  while  the  bet- 
ter doctrine  is,  that,  unless  they  are  written  and  used  as  a 
writing,  they  are  not  sufficient.  But,  if  so  written  and  used, 
they  are  often  adequate;^  as,  for  instance,  where  they  consti* 
tute  an  intercepted  letter  to  an  enemy.'  A  bare  conspiracy, 
without  any  assembling  or  other  thing  done  under  it,  comes 
short  of  the  legal  requirement;^  though,  probably,  after  the 
conspiracy  is  formed,  the  conspirators  need  not  all  be  present 
at  the  perpetration  of  the  overt  act,  in  order  to  be  holden.^ 
There  are  some  further  propositions,  to  be  seen  in  the  author- 
ities cited  below.* 

§  1038.  The  books  contain  many  other  points  connected 
with  the  law  of  treason ;  but  those  which  are' deemed  suffi- 
ciently important  and  established  to  claim  a  place  in  these 
commentaries,  are  referred  to  in  the  previous  volume. 


*  3  Inst  14;  2  Stark.  Slander,  166-168;  S  Greenl.  "Ev.  §  240;  Foster, 
197et8eq.;  1  East  P.  C.  117  et  seq.;  Peacham's  case,  8  Howell  St  Tr. 
868;  Challercomb's  case,  8  Howell  St  Tr.  368;  Williams's  case,  3  Howell 
St  Tr.  368 ;  Trials  of  the  Regicides,  5  Howell  St  Tr.  94  7,  983 ;  Frost's  case, 
22  HoweU  St  Tr.  471, 480. 

'  Rex  v.  Jackson,  1  Craw£  &  Diz  C.  C.  149.  And  see  Rex  p.  Stone,  6 
T.  R.  627 ;  Rex  v.  Hensey,  1  Bur.  642. 

*  1  Hawk.  P.  C.  Carw.  £d.  p.  12,  §  27-83 ;  Anonymous,  J.  Kel.  19,  Dali- 
son,  14.  See  also,  £x  parte  Bollman,  4  Cranch,  75 ;  Respubllca  v.  Carlisle, 
1  Dall.  35;  United  States  v,  Hanway,  2  Wallace,  Jr.  139. 

*  YoL  L  §  480-482 ;  Throgmorton's  case,  Dy.  98,  pL  56. 

*  Reg.  V.  Oxford,  9  Car.  &  P.  525 ;  United  States  v.  Vigol,  2  Dall.  346 ; 
Respubllca  v.  Malin,  1  PalL  38 ;  Rex  v,  Evans,  1  East  P.  C.  80,  2  East 
P.  C.  798 ;  Yaughan's  case,  2  Salk.  684 ;  United  States  v.  Mitchell,  2  DalL 
348. 
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CHAPTER  LXXL 


UNLAWFUL  ASSEMBLY^ 


§  1039.  An  unlawful  assembly  is  a  congregating  of  three 
or  more  persons  for  the  purpose  of  doing  some  unlawful  act* 
It  is  generally  understood  that  the  act  intended  must  be  such 
a  one  as,  when  done,  will  amount  to  riot  But  undoubt- 
edly there  may  be  assemblages  of  persons  contemplating 
an  offence  of  a  nature  different  from  riot,  where  they  rea- 
der themselves  thereby  amenable  to  the  criminal  law.  Yet, 
whether  they  are  in  all  such  cases  indictable  for  the  substan- 
tive crime  of  unlawful  assembly,  or  whether,  where  the 
intent  is  other  than  riotous,  their  act  is  to  be  regarded  as 
merely  an  attempt  to  perpetrate  the  thing  intended,'  the 
books  are  by  no  means  clear.     This  question  is  of  little  prac- 


^  For  matter  under  this  title,  see  Vol.  I.  §  395.  See  this  volume,  tit 
Affray,  Riot,  Rout;  and,  particularly,  ante,  §  954  and  note,  961, 965. 

*  Hawkins  says :  "  An  unlawful  assembly,  according  to  the  common  opin- 
ion, is  a  disturbance' of  the  peace  by  persons  barely  assembling  together 
with  an  intention  to  do  a  thing  which,  if  it  were  executed,  would  make 
them  rioters,  but  neither  actually  executing  it,  nor  making  a  motion  toward 
the  execution  of  it.  But  this  seems  to  be  much  too  narrow  a  definition. 
For  any  meeting  whatsoever  of  great  numbers  o£  people,  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public  peace,  and  raise  fban 
and  jealousies  among  the  king's  subjects,  seems  properly  te  be  called  an 
unlawful  assembly;  as  where  great  numbers,  complaining  of  a  common 
grievance,  meet  together,  armed  in  a  warlike  manner,  in  order  to  coosolt 
together  concerning  the  most  proper  means  for  the  recovery  of  their  inter- 
ests ;  for  no  one  can  foresee  what  may  be  the  event  of  such  an  assembly." 
1  Hawk.  P.  C.  Curw.  £d.  p.  516,  §  9.  Blackstone's  definition  is  given  ToL  I 
§895. 

•  See  Vol.  I.  §  510  et  seq. 
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tical  importance.  If  the  assembly  is  calculated  to  excite 
alarm  and  terror,  there  is  no  need  to  show  any  specific  intent 
to  do  specific  mischief.     It  is  an  unlawful  assembly.^ 

§  1040.  Hawkins  says :  **  An  assembly  of  a  man's  friends, 
for  the  defence  of  bis  person  against  those  who  threaten  to 
beat  htm  if  he  go  to  such  a  market,  etc.,  is  unlawful ;  for  be 
who  is  in  fear  of  such  insults  must  provide  for  his  safety  by 
demanding  the  surety  of  the  peace  against  the  persons  by 
whom  he  is  threatened,  and  not  make  .use.  of  such  violent 
methods,  which  cannot  but  be  attended  with  the  danger  of 
raising  tumults  and  disorders,  to  the  disturbance  of  the  pub- 
lic peace.  Yet  an  assembly  of  a  man's  friends  in  his  own 
house,  for  the  defence  of  the  possession  thereof  against  those 
who  threaten  to  make  an  unlawful  entry  thereinto,  or  for  the 
defence  of  his  person  against  those  who  threaten  to  beat  him 
therein,  is  indulged  by  law ;  for  a  man's  house  is  looked  upon 
as  his  castle."^  This  doctrine  is  so  connected  with  other  con- 
siderations concerning  the  right  of  defending  one's  person 
and  property,  that  we  cannot  judge  wisely  of  it,  without  re- 
curring to  propositions  illustrated  under  our  title  of  Homi- 
cide.* But,  clearly,  there  may  be  circumstances  in  which  a 
man  may  receive  the  assistance  of  his  friends  in  the  defence 
merely  of  his  person,  without  exposing  them  to  indictment 
for  an  unlawful  assembly. 


'  See,  on  the  matter  of  this  section,  the  following  eases :  Rex  r.  Blisset, 
1  Mod.  13 ;  Rex  v.  Hunt,  1  Russ.  Crimes,  Grea.  £d.  273;  Reg.  v,  Neale,  9 
Car.  &  P.  431 ;  Reg.  v.  Vincent,  9  Car.  &  P.  91 ;  Rex  v.  Cox,  4  Car.  &  P. 
538 ;  Rex  v.  Birt,  5  Car.  &  P.  154.  See  also  1  Ruas.  Crimes,  Grea.  £d. 
272-274. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  516,  §  10. 

>  Ante,  §  543,  588. 
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CHAPTER  LXXII. 


USURY. 


§  1041.  Thb  doctrine  of  nsary  is  stated  by  Hawkins  as 
follows :  "  It  seems  that  usury,  in  a  strict  sense,  is  a  contract 
upon  a  loan  of  money  to  give  the  lender  a  certain  profit  for 
the  use  of  it,  upon  all  events,  whether  the  borrower  make 
any  advantage  of  it,  or  the  lender  suffer  any  prejudice  for  the 
want  of  it,  or  whether  it  be  repaid  on  the  day  appointed,  or 
not  And,  in  a  larger  sense  it  seemeth,  that  all  nndae  ad- 
vantages taken  by  a  lender  against  a  borrower  come  under 
the  notion  of  usury,  whether  there  were  any  contract  in 
relation  thereto  or  not ;  as  where  one,  in  possession  of  land 
made  over  to  him  for  the  security  of  a  certain  debt,  retains 
his  possession  after  he  hath  received  all  that  is  due  from  the 
profits  of  the  land.  But,  it  hath  been  resolved,  that  an 
agreement  to  pay  double  the  sum  borrowed,  or  other  penalty^ 
on  the  non-payment  of  the  principal  debt  at  a  certain  day,  is 
not  usurious ;  because  it  is  in  the  power  of  the  borrower 
wholly  to  discharge  himself,  by  repaying  the  principal  accord- 
ing to  the  bargain."  ^ 

§  1042.  The  common  law  did  not  make  the  taking  of  in- 
terest for  money  indictable,  where  the  rate  was  not  exorbi- 
tant ;  but  where  it  was,  it  did.^  Still  the  idea  prevailed,  in 
early  times,  that  even  where  the  rate  was  not  exorbitant,  the 
taking  was  contrary  to  good  conscience.  And  Hawkins  says, 
it  was  formerly  supposed,  that  no  action  would  lie  to  recover 


*  1  Hawk.  P.  C.  Curw.  Ed.  p.  613,  §  1-3. 

*  2  Chit.  Crim.  Law,  548,  note. 
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such   interest;  though,  afterward,  a  different  doctrine  was 
established.^ 

§  1043.  There  are  some  English  statutes,  early  enough  in 
date  to  be  common  law  in  this  country,  regulating  this 
matter;'  but  they  appear  to  be  superseded  in  all  the  States 
by  local  legislation.  And,  under  the  statutes  of  the  States, 
there  are  not  established  sufficient  general  principles,  as  ap- 
plicable to  the  indictable  act,  to  justify  a  further  considemtion 
of  the  matter.  A  few  cases  have  arisen,  which  are  referred 
to  in  the  notes.^  Generally,  in  the  States,  the  taking  of  un- 
lawful interest  is  only  a  civil  wrong ;  and,  where  it  is  other- 
wise, the  criminal  prosecution  is  seldom  resorted  to. 


»  1  Hawk.  P.  C.  Curw.  Ed.  p.  618,  §  4-7. 

'  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  614  ;  Reg.  v.  Dye,  11  Mod.  174;  Bex 
V.  Hendricks,  2  Stra.  1284;  Lancaster's  case,  1  Leon.  208. 

•  Curtis  r.  Knox,  2  Denio,  841 ;  The  State  u.  Tappan,  15  N.  H.  91 ;  Gil- 
lespie V.  The  State,  6  Humph.  164;  Young  v.  The  Governor,  11  Humph. 
147  ;  Livingston  r.  Indianapolis  Insurance  Ck)mpany,  6  Blackf.  184. 


VAGRANCY.    See  VoL  L  §  389,  499. 

VERBAL  SLANDER.    See  Libel  and  Slander. 

VOTING  ILLEGAL.    See  Election  Frauds  and  Obstructions. 

WAGER.    See  Gamino. 
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CHAPTER    LXXIII. 

Sbct.  1044, 1046.  Introdnotion. 

1046-1061.  The  Kinds  of  Ways. 

1062-1069.  The  Act  of  Obstruction. 

1060.  The  Neglect  of  Repair. 

1061.  Condition  in  which  the  Way  must  be  pnt  and  kept 
1062-1064.  The  Person  or  Corporation  responsible  fbr  Koo-Repair. 
1066, 1066.  Authority  of  United  States  Govemment  in  respect  of  Wayk 

1067-1070.    Concluding  Points. 

§  1044.  The  subject  now  before  us  presents  itself  in  a 
double  aspect  In  the  first  place,  there  being  imposed  on 
certain  persons  or  corporations  the  duty  to  build  and  keep 
in  repair  public  ways^  those  who  neglect  this  duty  are  indict- 
able for  its  neglect,  on  principles  explained  in  our  previoos 
volume.^  In  the  next  place,  any  one  who  puts  an  obstnictioD 
in  such  way,  renders  himself  liable  to  criminal  prosecution  for 
the  nuisance. 

§  1045.  We  shall  not,  however,  divide  the  matter  of 
this  chapter  according  to  the  method  thud  indicated;  but, 
for  the  sake  of  a  condensed  representation  of  doctrines,  shall 
pursue  the  following  order:  I.  The  Kinds  of  Ways  of 
which  the  Obstruction  and  Neglect  of  Repair  are  indictable; 
II.  The  Act  of  Obstruction;  III.  The  Neglect  of  Repair; 
IV«  The  Condition  in  which  the  Way  must  be  put  and 


^  For  matter  under  this  title,  see  Vol.  I.  §  1S8,  184,  250,  S07,  824,  348, 
351-353,  392,  536,  556,  686.    See  this  volume,  til.  Nuisance. 
•  Vol.  L  §  350. 
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kept;  V.  The  Person  or  Corporation  responsible  for  Non- 
Repair;  VL  The  Authority  of  the  United  States  Government 
in  respect  of  Ways ;   YIL  Concluding  Points. 


I.     The  Kinds  of  Ways. 

§  1046.  The  kind  of  way  may  be  inferred  from  the  proposi- 
tion, that  the  obstruction,  as  an  offence,  grows  out  of  the  in- 
convenience suffered  by  the  public.  Any  injury  done  to  a 
mere  private  road,  over  which  only  individuals  have  the  right 
to  pass,  is  not  a  crime.  This  doctrine  was  sufficiently  ex- 
plained in  the  previous  volume.^  The  term  highway,  in  legal 
phrase,  denotes  all  ways  of  a  public  nature,  such  as  rivers, 
wagon  roads,  and  the  like,  over  which  the  public  are  entitled 
to  travel.^ 

§  1047.  Concerning  the  establishment  of  highways  under 
the  authority  of  the  State,  there  are  many  questions  which 
do  not  come  within  the  scope  of  this  chapter;  but  a  reference 
to  some  adjudications  upon  them  will  be  found  convenient' 


*  Vol.  I.  §  352,  853,  892. 
-  '  See  Angell  &  Durfee  on  Highways,  §  2 ;  Cleaves  v.  Jordan,  84  Maine, 
9,  12;  Vantilbargh  v.  Shann,  4  Zab.  740;  The  Sute  v.  Atkinson,  24  Vt 
44S;  Reg.  v,  Saintiflf,  Holt,  129;  Mills  v.  The  State,  20  Ala.  86. 

'  Commonwealth  p.  Weiher,  3  Met.  445 ;  Commonwealth  v.  Belding,  13 
Met  10;  Holleman  t>.  Commonwealth,  2  Va.  Cas.  135;  The  State  v.  Huff- 
man, 2  Rich.  617;  Mankin  v.  The  State,  2  Swan,  Tenn.  206;  Common* 
wealth  V.  Cole,  2  Casey,  187 ;  Golahar  v.  Gates,  20  Misso.  236  ;  Thompson 
9.  The  State,  21  Ala.  48;  People  v.  Lawson,  17  Johns.  277;  Commonwealth 
V.  Low,  3  Pick.  408 ;  The  State  v.  Sturdivant,  18  Maine,  66 ;  Rex  v,  Leake, 
2  Nev.  &  M.  583,  5  B.  &  Ad.  469;  Reg.  v.  East  Mark,  11  Q.  B.  877; 
Commonwealth  v.  Abney,  4  T.  B.  Monr.  477;  The  State  v.  Richmond,  1  R. 
L  49 ;  Commonwealth  v.  Tucker,  2  Pick.  44 ;  Commonwealth  v.  Gowen,  7 
Mass.  378;  The  State  v.  Spainhour,  2  Dev.  &  Bat  547;  The  State  v.  Dun- 
can, 1  McCord,  404 ;  The  State  v.  Gihnanton,  14  N.  H.  467 ;  Rex  v.  Rich- 
aids,  8  T.  R.  634;  The  State  t;.  Beeman,  35  Maine,  242;  The  State  v. 
Strong,  25  Maine,  297;  Rex  v.  Cumberworth,  3  B.  &  Ad.  108;  Rex  v. 
Wright,  3  B.  &  Ad.  681 ;  Reg.  t;.  Homsey,  10  Mod.  150;  Reg.  t;.  Wilts, 
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And  there  are  qaestions  relating  to  other  points  of  a  like 
nature,  not  within  our  range  of  inquiry,  while  yet  the  reader 
may  have  occasion  to  look  at  the  cases  decided.^ 

§  1048.  There  is  a  question  whether  a  cul  de  seu:,  as  it  ia 
called,  or  a  way  which  terminates  in  no  other  way,  and  ends 
on  private  property,  is  to  be  regarded  in  such  sense  a  high* 
way  as  to  make  the  obstruction  of  it  indict-able.  Some 
opinions  have  been  expressed,  to  the  effect,  that,  since  the 
public  can  have  no  occasion  to  use  it,  there  cannot  be  the 
evil  resulting  to  the  public  from  its  obstruction,  which  the 
law  requires.^  But,  on  principle,  why  may  not  the  public 
reserve  to  itself  the  u^e  of  such  a  way,  as  sometimes  it  does 
the  use  of  a  square,^  so  as  to  render  its  obstruction  punishable 
in  the  same  manner?  However  this  may  be,  the  question  of 
the  public  necessity  may  often  be  important  on  the  matter  of 
evidence,  whether  a  particular  way  is  public  or  not* 

§  1049.   Besides  the  ordinary  highways,  over  which  vehicles 


6  Mod.  307,  Holt,  339;  The  State  v.  Lytbgoe,  6  Rich.  112;  The  State  ». 
Card  well,  Busbee,  245 ;  The  State  v.  Canterbury,  8  Fost.  N.  II.  195;  Peo- 
ple V.  Lambicr,  5  Denio,  9 ;  Ilarrington  v.  People,  6  Barb.  607 ;  Anderson 
«.  The  State,  10  Humph.  119;  Shelby  o.  The  Sute,  10  Humph.  165;  The 
State  V.  Mobley,  1  McMulian,  44 ;  Perrine  v.  Fair,  2  Zab.  356 ;  Reg.  v. 
Chorley,  12  Q.  B.  515;  Roberts  r.  Hunt,  15  Q.  B.  17;  Commonwealth  «. 
Fitchburg  Railroad,  8  Cush.  240 ;  Reg.  v,  Morris,  1  B.  &  Ad.  441 ;  The  State 
•.  Alburgh,  23  Vt  262;  Blodgct  t\  Royalton,  14  Vt  288. 

^  The  State  v.  Marble,  4  Ired.  318 ;  Commonwealth  v.  Fisher,  6  Met  433; 
Commonwealth  v,  Beeson,  3  Leigh,  821 ;  R^.  o.  Bamber,  13  Law  J.,  k.  &, 
M.  C.  13,  8  Jur.  309;  Reg.  i;.  Hornsea,  Dears.  291 ;  The  State  v.  AtkinsoSf 
24  Vt.  448 ;  Elkins  v.  The  State,  2  Humph.  543 ;  Conunon wealth  v.  Alboigeri 
a  Whart  469;  Martin  v.  People,  13  111.  341. 

'  See  Angell  &  Durfiee  on  Highways,  §  27-31 ;  Commonwealth  r.Tncker, 
t  Pick.  44 ;  The  State  v.  Duncan,  1  McCord,  404 ;  The  State  v.  Lytbgoe,  6 
Rich.  112 ;  The  State  v,  Rand^»  1  Strob.  110. 

■  Post,  §  1049. 

<  Rot.  17.  HOrnaey,  10  Mod.  150 ;  The  State  v.  Canterbuiy,  8  Fost  N.  H. 
195. 
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are  driven,  there  are  public  footways,^  horse  ways,'  and  the 
like,  the  obstruction  of  which  is  in  the  same  manner  indict- 
able. So  public  squares  are  a  sort  of  public  way ;  and  their 
obstruction  is  an  oit'ence  on  the  like  principle.^  A  bridge  is 
ordinarily  a  part  of  the  way  in  which  it  is  laid  ;*  but  some- 
times  it  is  subject  to  special  regulations,  not  necessary  to  be 
here  described.*  The  like  observations  apply  to  ferries;^ 
^Krhich,  however,  are  ofteuer  than  bridges  owned  and  man? 
aged  separately  from  the  carriage-ways  they  connect. 

§  lOoO.  Turnpike-roads^  and  railroads,^  owned  by  corpora- 
tions established  for  the  purpose,  are  highways,  concerning 
which  the  same  observations  may  be  made  as  concerning 
other  highways.     The  doctrines  must  necessarily  be  modified 


'  Thrower's  case,  1  Vent  208,  3  Salk.  392. 

«  Rex  V.  St.  Weonanl/6  Car.  &  P.  679 ;  Reg.  v.  Saintiff,  Holt,  129. 

'  The  State  v.  Atkinson,  24  Vt.  448 ;  Commonwealth  v.  Bowman,  3  Barr, 
202 ;  Rung  v.  Shone bcrger,  2  Watts,  23  ;  Commissioners  v.  The  State,  Riley, 
146;  The  State  v.  Commissioners,  3  Hill,  S.  C.  149;  Commonwealth  v. 
Rush,  2  Harris,  Pa.  1 86 ;  Commonwealth  v.  Bowman,  3  Barr,  202.  See 
Commonwealth  v.  Eckert,  2  Browne,  249. 

*  The  State  v.  Canterbury,  8  Post.  N.  H.  195  ;  Reg.  v.  Saintiff,  Holt,  129 ; 
Rex  V.  Middlesex,  3  B.  &  Ad.  201 ;  Rex  v.  Bucks,  12  East,  192. 

•  Attorney-General  v.  Hudson  River  Railroad,  1  Stock.  626 ;  Common- 
wealth V.  Newburj'port  Bridge,  9  Pick.  142;  Rex  v.  Derby,  8  B.  &  Ad. 
147;  Rex  v.  Wilts,  6  Mod.  307;  Follett  v.  People,  17  Barb.  193;  Rex  v. 
Derbyshire,  2  Q.  B.  746,  2  Gale  &  D.  97,  6  Jur.  483;  The  State  v.  Morris 
Canal  &  Banking  Co.  2  Zab.  537;  Meadville  v.  The  £rie  Canal,  6  Harris, 
Pa.  Qd. 

•  Pa^-nc  V,  Partridge,  1  Show.  255.  And  see,  as  to  ferries.  The  State  v, 
Hudson  County,  8  Zab.  206;  People  v.  Babcock,  11  Wend.  686;  Carter  r. 
Commonwealth,  2  Va.  Cas.  354 ;  Stark  v.  McGowen,  1  Nott  &  McCord,  387 ; 
Sparks  v.  White,  7  Humph.  86;  Broom,  Leg.  Max.  2d  ed.  669;  Hud- 
son t;.  The  State,  4  Zab.  718;  AngcU  &  Durfee  on  Highways,  §  46,  et 
teq. 

*  Commonwealth  r.  Wilkinson,  16  Pick.  176;  Rex  v,  Netherthong,  2  B.  & 
Aid.  179;  Waterford  &  Whitehall  Turnpike  v.  People,  9  Barb.  161 ;  Reg.  r. 
Preston,  2  Lewin,  193. 

'   *  Angell  &  Durfee  on  Highways,  §  1 7-23 ;  Rex  v.  Pease,  4  B.  &  Ad.  30. 
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somewhat,  when  applied  to  railroads;  because  these  roads 
are  not  open  to  the  pablic  in  the  same  manner  as  are  other 
highways,  the  corporation  famishing  the  vehicles  and  motive 
power.^  An  obstruction  of  a  tarnpike«road  is  indictable  the 
same  as  of  any  other  public  road.*  Whether  the  towo, 
county,  or  other  like  body  or  person,  who  is  not  the  owner  of 
the  turnpike-road,  is  indictable  for  its  non*repair,  the  same  as 
for  the  non-repair  of  other  public  ways  in  the  locality,  de- 
pends on  the  terms  of  the  charter.  The  mere  fact  that  the 
turnpike  corporation  is  holden  to  make  the  repairs,  and 
indictable  for  the  neglect,  seems  not  to  be  alone  sufficient, 
according  to  some  courts,  to  exonerate  from  the  public  duty 
any  other  body  who  would,  on  other  principles,  be  under  the 
obligation.  But  perhaps  this  conclusion  rests  on  the  particn* 
lar  words  of  the  statutes  on  which  the  particular  cases  de- 
pend.3  On  the  other  hand,  the  Virginia  court  took  the  ex- 
treme view,  that,  where  the  act  of  incorporation  subjects  to  a 
penalty  an  individual  intrusted  with  the  repairing  of  the  road, 
for  the  breach  of  his  duty,  even  the  corporation  itself  is  not 
liable  to  indictment  for  non-repair,^ — a  conclusion  hardly 
harmonious  with  doctrines  held  elsewhere.^  And  under 
many  circumstances  there  seems  to  be  a  doable  liability 
to  indictment  for  non-repair,  —  on  the  corporation  as  snch, 
and  on  its  individual  officers  ;•  but  this  question  depends  so 
much  on  the  phraseology  of  particular  statutes,  that  a  further 
consideration  of  it  is  not  desirable. 

^  Ano^cll  &  Darfee  on  Highways,  §  18. 

'  Commonwealth  i;.  Wilkinson,  16  Pick.  175. 

*  Reg.  V.  Preston,  2  Lewin,  198 ;  Rex  t7.  Netherthong,  2  B.  &  Aid.  179 
Rex  V.  Mellor,  1  B.  &  Ad.  82. 

*  Commonwealth  u.  Turnpike,  2  Va.  Cas.  361. 

*  Simpson  v.  The  State,  10  Yerg.  525 ;  Waterfbrd  &  WhitebaO  Tarnpike 
V.  People,  9  Barb.  161.     And  see  The  State  v.  Thompson,  2  Strob.  11 

*  See  Vol.  I.  §  310 ;  Kane  v.  People,  8  Wend.  203  ;  Canaan  v.  Greenwoods 
Turnpike,  1  Conn.  1 ;  The  State  v.  Patton,  4  Ired.  16.  See  also  Reg.v. 
Sheffield  Canal,  4  New  Sess.  Cas.  25,  14  Jur.  170,  19  Law  J.,  n.  &,  M.  C 
44 ;  The  State  v.  Morris  Canal  &  Banking  Ca  2  Zab.  587;  Meadyille  r.  Iks 
Erie  Canal,  6  Harris,  Pa.  66 ;  post,  §  1068. 
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§  1051.  Rivera,  when  navigable,  are  public  highways,  sub- 
ject to  the  same  doctrines,  as  far  as  applicable,  which  prevail 
respecting  the  travelled  carriage-ways  of  the  country.^  The 
same  may  be  said  of  harbors  and  other  like  waters.^  What 
are  obstructions  to  these  ways  will  be  seen  as  we  proceed.^ 


XL    The  Act  of  Obstruction. 

§  1052.  Any  act,  performed  under  circumstances  showing 
a  criminal  intent,  whereby  any  one  of  the  ways  enumerated  in 
the  foregoing  sections,  or  any  other  public  highway,  is  in  a 
perceptible  manner*  obstructed,  is  indictable  as  a  nuisance.* 
There  is,  indeed,  a  doctrine  laid  down  in  one  case,  that  the 
obstruction  must  be  such  as  does  not  show  a  counterbalanc- 
ing benefit  to  the  public;^  but  this  doctrine  is  overruled  in 
other  cas^s,^  and  it  is  not  sustainable  on  principle. 


^  Angell  &  Durfee  on  Highways,  §  53-75 ;  The  State  v,  Thompson,  2 
Strob.  12;  Rex  v.  Stantoq,  2  Show.  30;  Bailey  t7.  Philadelphia,  &u.,  Rail- 
road, 4  Harriog.  Del.  3S9 ;  People  v.  St  Louis,  5  Gilman,  351 ;  Moore  v.  San- 
borne,  2  Mich.  519;  Reg.  v.  Belts,  16  Q.  B.  1022,  22  Eng.  L.  &  £q.  240; 
Stuart  V.  Clark,  2  Swan,  Tenn.  9 ;  Newark  Plank  Road  v.  Elmer,  1  Stock. 
754 ;  Rex  r*  Traiford,  1  B.  &  Ad.  874.  And  see  Rex  v.  Grosvenor,  2 
Stark.  511. 

*  Rex  V,  Tindall,  1  Nev.  &  P.  719, 6  A.  &  £.  143 ;  Commonwealth  v.  Alger, 
7  Cush.  53 ;  Rex  i;.  Ward,  4  A.  &  E.  384. 

■  Post,  §  1052,  et  seq. 

*  The  words,  "  a  perceptible,"  etc.  are  used  because  no  better  occur  to 
me.  There  seems  to  be  a  doctrine,  that  the  obstruction  may  be  too  slight 
for  the  law's  notice ;  YoL  L  §  324 ;  but  the  limit  of  this  proposition  cannot 
be  clearly  defined. 

»  Vo1.'l§392. 

*  Rex  r.  Russell,  6  B.  &  C.  566. 

'  Vol.  L  §  250 ;  Rex  r.  Ward,  4  A.  &  E.  884 ;  Respublica  t>.  Caldwell,  1 
DaU.  150 ;  Reg.  v.  Betts,  16  Q.  B.  1022,  22  Eng.  L.  &  £q.  240.  In  the  last 
cited  case,  which  was  an  indictment  for  the  obstruction  of  a  river.  Lord 
Campbell,  C.  J.,  said  :  *'  According  to  the  authority  of  Lord  Uale,  to  that  of 
Lord  Tenterden,  in  Rex  v.  Russell,  6  B.  &  C.  566,  and  to  the  opinion  of 
this  court  in  Rex  v.  Ward,  4  A.  &  £.  384,  it  is  for  the  jury  to  say,  whether 
an  erection  of  this  kind  is  a  damage  to  the  navigation  or  not.    That  tha 
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^  1053.  The  methods  of  obstruction  are  nnmerous.  The 
cutting  down  of  the  banks  of  a  river,  so  as  to  divert  its 
waters ;  ^  the  erecting  of  a  barrier  to  travel,  or  digging  of  a 
ditch,  across  a  carriage  road  or  street;^  the  building,  improp- 
erly, of  wharves  in  a  harbor;^  the  making  of  an  nnautho^ 
ized  bridge  over  a  navigable  stream;^  the  placing,  in  a  car- 
riage-way, of  a  bridge  without  public  utility,*  —  are  severally 
methods  of  obstruction,  indictable.  Also,  ^'  it  is  a  nuisance," 
says  Russell,  '*  to  suffer  the  highway  to  be  incommoded  by 
reason  of  the  foulness  of  the  adjoining  ditches,  or  by  boagb 
of  trees  hanging  over  it,  etc.;  •  ,  •  and  it  is  said,  that  the 
owner  of  the  land  next  adjoining  to  the  highway  ought  of 
common  right  to  scour  his  ditches ;  but  that  the  owner  of  land 
next  adjoining  to  such  land  is  not  bound  by  the  common  law 
so  to  do,  without  a  special  prescription  ;  and  it  is  also  said, 
that  the  owner  of  trees,  hanging  over  a  highway  to  the  an- 
noyance of  travellers,  is  bound  by  the  common  law  to  lop 
them ;  and  that  any  other  person  may  lop  them,  so  far  as  to 
avoid  the  nuisance."  ^  These,  however,  are  only  illustrations, 
which  might  be  multiplied  indefinitely.  When  the  owner  of 
a  mill-dam,  to  prevent  its  being  broken  by  a  flood,  cut  it  at 


utility  of  sach  a  work  to  the  neighborhood,  or  to  the  public  interests,  gsaer- 
ally,  may  be  taken  into  account  as  a  compensation,  is  a  point  oa  which, 
with  great  deference,  I  cannot  coneur  widi  the  majority  of  the  ja^es  who 
decided  Rex  v.  RusselL  The  true  question  is,  whether  a  damage  ioeniei 
to  the  navigation  in  the  particular  locality ;  and  that  is  a  question  for  s  JQ17* 
An  indictment  would  not  lie  merely  for  erecting  piers  in  a  naTigable  river; 
it  must  be  laid  ' ad  commune  nocumentum*  and  whether  it  was  so  or  not 
must  be  decided  by  the  jury."    P.  1037  of  Q*  B.  report 

^  Rex  V,  Stanton,  2  Show.  30.  And  see  People  v.  St.  Louis,  5  Gfl- 
man,  351. 

'  Justice  V.  Commonwealth,  2  Ya.  Cas.  171 ;  Allen  v.  Lyon,  2  Root,  M\ 
Wales  V.  Stetson,  2  Mass.  143 ;  The  State  v.  Tarrell,  12  Ired.  ISO ;  The  Stats 
V.  Miskimmons,  2  Cart  Ind.  440 ;  Beatty  v.  Gilmore,  4  Harris,  Pa.  463, 469; 
Kelly  v.  Commonwealth,  11  S.  &  R  346 ;  The  State  v.  Hunter,  5  Ired.  369. 

*  Rex  V.  Grosvenor,  2  Stark.  511. 

*  Pennsylvania  v.  Wheeling  and  Belmont  Bridge,  13  How.  U.  S.  518 

*  Rex  V.  West  Riding  of  Yorkshire,  2  East,  342. 

*  1  Russ.  Crimes,  Grea.  £d.  347 
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one  end,  and  so  caased  an  injury  io  the  highway  near,  which 
injury  would  have  been  as  great  if  the  dam  had  broken  by  its 
own  weight  of  waters,  he  was  held,  nevertheless,  to  be  indict- 
abie.i 

§  1054.  Men  have  no  right  to  use,  for  their  own  private 
benefit,  the  public  ways  of  the  country,  except  in  such  a 
manner  as  does  not  obstruct  their  use  by  the  public.  They 
may  travel  over  them  to  and  from  their  own  homes,  and 
make  such  occupancy  of  them  at  the  point  of  starting,  as  is 
necessary,  and  not  inconsistent  with  the  general  use ;  but 
further  they  cannot  go.  Therefore,  in  an  English  case,  the 
court  held  to  be  indictable  a  man  who,  in  a  city,  habitually 
had  his  wagons  on  one  side  of  the  street  before  his  ware- 
house loading  and  unloading,  for  several  hours  at  a  time,  day 
and  night ;  one  wagon,  at  least,  being  usuaUy  there,  and  his 
goods  lying  on  the  ground  ready  to  be  loaded ;  though,  on 
the  opposite  side  of  the  street,  there  was  room  for  carriages 
to  pass  two  abreast.  "  The  court  said,  that  it  should  be  fully 
understood  that  the  defendant  could  not  legally  carry  on  any 
part  of  his  business  in  the  public  street,  to  the  annoyance  of 
the  public.  That  the  primary  object  of  the  street  was  for  the 
free  passage  of  the  public,  and  anything  which  impeded  that 
free  passage,  without  necessity,  was  a  nuisance.  That  if  the 
nature  of  the  defendant's  business  were  such  as  to  require  the 
loading  and  unloading  of  so  many  more  of  his  wagons  than 
could  conveniently  be  contained  within  his  own  private 
premises,  he  must  either  enlarge  his  premises,  or  remove  his 
business  to  some  more  convenient  spot."^  The  same  has 
been  held  of  sawing  timber  in  a  public  street,  though  done 
solely  to  enable  the  defendant  to  get  it  into  his  yard.^     And 


*  The  State  v.  Knotts,  2  Speers,  692. 

'  Rex  17.  Russell,  6  East,  427,  2  Smith,  424.  And  see  People  t^.  Cunning- 
bam,  1  Denio,  524 ;  Rex  v.  Cross,  S  Camp.  224 ;  Reg.  v.  Sheffield  Gas 
Company,  22  £ng.  L.  &  £q.  200. 

*  Rex  V.Jones,  3  Camp.  230,  Lord  EUenborough  remarking:  "  Kan  un- 
reasonable time  is  occupied  in  the  operation  of  delirering  beer  from  a 
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constables  obstracting  the  streets  by  tbeir  sales,  commit  diis 
offence,  there  being  no  necessity  for  this  use.^  Bnt  what  is 
necessary  for  the  individaal  to  do,  of  the  general  kind  before 
mentioned,  may  be  done,  in  order  that  thus  he  may  the  bet- 
ter enjoy  the  way  for  its  primary  purpose,  travel.* 

§  1055.  In  like  manner,  the  collecting  together  of  a  con- 
course of  people  in  a  street  may  amount  to  an  indictable 
obstruction  of  the  street.^  But  it  is  no  crime  to  darken  a 
way  by  erecting  on  it  a  larger  house  than  had  stood  there 
before.'^  If,  however,  one  having  a  house  on  the  way  suffers 
it  to  become  dilapidated  and  likely  to  fall,  he  is  punishable, 
on  account  of  the  danger  to  the  publie.^  And  one  occupying 
a  house  which  hangs  over  a  bridge,  must  keep  the  house  in 
repair,  and  so  not  endanger  the  public ;  else  he  is  liable  to 
indictment^ 


brewer's  dray,  into  the  cellar  of  a  publican,  this  is  certainly  a  nuisance.  A 
cart  or  wagon  may  be  unloaded  at  a  gateway  ;  but  this  must  be  done  with 
promptness.  So  as  to  the  repairing  of  a  house  :  the  public  must  submit  to  the 
inconvenience  occasioned  necessarily  in  repairing  the  house ;  but  if  this  io- 
conyenience  is  prolonged  for  an  unreasonable  time,  the  pnblic  have  a  light 
to  complain,  and  the  party  may  be  indicted  for  a  nniaance.  I  cannot  bring 
myself  to  doubt  of  the  guilt  of  the  present  defendant  He  is  not  to  eke 
out  the  inconvenience  of  his  own  premises  by  taking  in  the  public  highwij 
into  his  timber  yard ;  and,  if  the  street  be  narrow,  he  must  remove  to  a 
more  commodious  situation  for  carrvinj?  on  his  business.** 

^  Commonwealth  v.  Miliman,  18  S.  &  R.  403.  And  see,  as  to  the  use  of 
the  streets  for  purposes  of  military  parade,  Moody  v.  Ward,  13  Mass.  2)9 ; 
Cole  V.  Fisher,  II  Mass.  137.  As  to  holding  a  fair  or  market,  Bex  p. 
Smith,  4  Esp.  111. 

'  And  see  Commonwealth  v.  Passmore,  1  S.  &  R.  217. 

*  Barker  v.  Commonwealth,  7  Harris,  Pa.  412;  PeofHe  r.  Cunningfaam, 
1  Denio,  524.  See  Rex  r.  Sarmon,  1  Bur.  516,  where  an  indictment  for 
setting  a  person  in  a  public  footway  of  London,  to  deliver  out  bills  of  the 
defendant's  business,  whereby  the  way  became  obstructed,  was  quashed ;  the 
report  of  the  case  not  showing,  however,  whether  the  objection  was  to  the 
form  or  substance  of  the  allegation. 

*  Rex  p.  Webb,  1  Ld.  Raym.  737. 

*  Reg.  V.  Watts,  Salk.  357. 

*  Reg.  v.  Watson,  2  Ld.  Raym.  856,  8  Ld.  Raym.  18. 
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§  1056.  Unquestionably  some  consideration  must  be 
given  to  the  nature  of  the  travel  contemplated  by  the  author- 
ity establishing  the  road,  to  the  circumstance  of  whether  the 
way  is  in  city  or  country,  and  to  all  other  matters  of  this  gen- 
eral character.  In  one  case  the  doctrine  was  laid  down, 
that  information  lies  against  a  carrier  for  spoiling  the  high- 
ways by  drawing  over  them  an  extraordinary  weight,  con- 
trary to  the  custom  of  the  realm.^  And  another  case  holds, 
that  to  bring  a  ship  of  three  hundred  tons  into  Billingsgate 
dock,  which  is  a  dock  for  only  smaller  vessels,  is  a  public 
nuisance  ;  the  court  observing,  —  "  Why  may  there  not  be  a 
common  dock  only  for  small  ships,  as  well  as  a  common  pack 
and  horse  voa/y  ;  and  if  a  man  with  a  cart  use  such  a  way,  so 
as  to  plow  it,  and  render  it  less  convenient  for  riders,  will  not 
that  be  a  nuisance  indictable?"^  These  are  but  illustrations 
of  the  principle ;  which,  however,  can  be  stated  with  only 
general  accuracy. 

§  1057.  A  tree  or  post,  on  the  margin  of  a  public  way, 
seems  not,  under  all  circumstances,  to  be  a  nuisance.^  Yet 
the  general  doctrine  is,  that,  if  one  places  or  suflTers  to  con- 
tinue such  a  thing  on  any  of  the  soil  of  the  road,  though  not 
on  the  part  worked  for  actual  travel,  he  commits  the  offence; 
while  the  corporation,  obliged  to  repair,  is  not  compellable 
to  furnish  more  than  the  travelled  part  for  the  public  use. 
"  The  town,"  it  was  said  in  one  case,  "  to  enable  itself  to 
discharge  its  obligations  to  the  public,  requires  the  full  and 
entire  use  of  the  whole  located  way."  * 


*  Rex  17.  Edgerlj,  March,  131,  pi.  210. 
'  Reg.  V.  Leech,  6  Mod.  145. 

*  Franklin  Turnpike  v.  Crockett,  2  Sneed,  Tenn.  263.  See  The  State  c. 
Caldwell,  2  Speers,  162;  ante,  §  1053. 

*  Commonwealth  v.  King,  13  Met.  115.  And,  on  this  point,  see  further, 
Commonwealth  v.  Wilkinson,  16  Pick.  175;  Lancaster  Turnpike  v.  Rogers, 
2  Barr,  114  ;  The  State  v.  Pollok,  4  Ired.  303. 
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§  1058.  The  authorizing  by  the  legislature  of  an  act,  the 
effect  of  which  act,  unauthorized,  would  be  to  create  a  nui- 
sance, prevents,  of  course,  this  consequence.  But,  if  the  per- 
son goes  beyond  his  authority,  or  otherwise  departs  from  it, 
he  is  indictable ;  since  he  cannot  rely  on  a  license  to  do 
one  thing,  as  a  protection  for  doing  another.^  And  if  the 
legislature  gives  permission  to  run  locomotives  on  a  railway, 
no  indictment  can  be  maintained  against  the  railroad  com- 
pany for  the  nuisance,  as  tending  to  frighten  horses  driven 
over  an  adjoining  travelled  road.^ 

§  1059.  Id  respect  of  the  intent  required  in  the  offence 
under  consideration,  the  doctrine  concerning  the  intent  gen- 
erally, as  expounded  in  the  previous  volume,^  must  suffice. 
Whatever  damage  to  the  way  comes  necessarily  or  acciden- 
tally from  the  lawful  use  of  it,  must  be  borne  with ;  for  it 
cannot  be  made  the  foundation  for  an  indictment^ 


III.    The  Neglect  of  Repair, 

§  1060.  There  are  no  decisions  which  shed  a  clear  light  on 
the  subject  of  this  sub-title.  The  proposition  in  general  is, 
that  the  neglect  is  indictable  in  all  cases  in  which  the  road, 
owing  to  such  neglect,  is  not  in  the  condition  required  by 
law.  What  this  condition  is,  appears  in  part  from  the  doc- 
trines developed  under  our  last  sub-title,  and  in  part  firom 
those  to  be  stated  under  our  next. 

IV.    The  Condition  in  which  the  Way  must  be  put  and  kept 

» 

§  1061.   Some  considerations  mentioned  in  a  previous  sec- 

^  Commonwealth  v.  Church,  1  Barr,  105 ;  Ren'wick  v.  Moms,  7  WJl,  X. 
T.  575  ;  Reg.  v,  Scott,  2  Gale  &  D.  729,  3  Q.  B.  54d ;  Bex  v,  Morris,  1  B.& 
Ad.  441 ;  Hogg  v.  Zanesville  Canal  &  Manuf.  Co.,  5  Ohio,  41(V 

'  Rex  V.  Pease,  4  B.  &  Ad.  SO. 

*  YoL  I.  §  226  et  seq.    And  see  Tate  v.  The  State,  5  Blackfl  73. 

^  Rex  V.  Watts,  2  Esp.  675 ;  Cummins  v.  Spraance,  4  Hairing.  Del  913. 
And  see  Vol.  L  §  701. 
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tion  ^  apply  here ;  the  doctrine  beingt  that  the  condition  of 
the  way  mast  depend  on  the  nature  of  the  particular  circum- 
stances of  the  case,  and  the  object  for  which  it  is  used.  The 
English  books  say,  that  one  bound  by  prescription  to  repair, 
need  not  put  the  road  in  better  order  than  it  has  been  in  time 
out  of  mind.^  The  revised  statutes  of  Maine  require  it  to  be 
"  safe  and  convenient ; "  and  the  courts  hold,  that  the  question 
whether  it  is  so,  is  one  of  fact  for  the  jury.^  No  indictment, 
says  an  old  English  case,  lies  against  a  township  for  not  path 
ing  a  cart-way;  because  the  township  is  under  obligation 
only  to  repair,  not  to  pave.*  If  the  way  is  merely  a  horse- 
way, there  is  no  need  of  making  it  fit  for  carriages  to  pass 
over.* 


V.    The  Person  or  Corporation  responsible  for  Non-repair, 

§  1062.  The  doctrine  under  this  sub-title  is,  that  the  person 
or  corporation  on  whom  the  law  casts  the  duty,  is  indictable 
for  its  neglect.^  But  the  question,  on  whom  this  duty  is  cast, 
depends  on  the  legislation  of  the  State  in  which  it  arises. 
Under  the  English  common  law  many  difficulties  occur  which 
do  not  embarrass  us  in  this  country ;  because  the  statutes  of 
the  States  generally,  if  not  universally,  have  regulated  the 
matter.  At  common  law,  say  the  cases,  the  onus  of  the  re- 
pair of  a  bridge,  when  the  obligation  arises  ratione  tenurce^ 
falls  ultimately  on  the  owner  of  the  soil,  not  the  occupier  ;7 
though  the  occupier  may  be  equally  in  the  first  instance  liable 


>  Ante,  §  1056. 

*  Beg.  V.  Cluworth,  6  Mod.  163,  Holt,  339. 

*  Mernll  v.  Hampden,  26  Maine,  234. 

*  Rex  V.  Marten,  Andr.  276. 

*  Rex  t7.  St  Weonard,  5  Car.  &  P.  579.    And  see  Reg.  v.  Stretford,  2  Ld. 
Raym.  1169,  11  Mod.  56. 

*  1  Ru99.  Crimes,  Grea.  Ed.  p.  351 ;  The  State  r.  Murfreeaboro,  11  Humph. 
217;  Commonwealth  v,  Hancock  Free  Bridge,  2  Gray,  58  ;  ante,  §  1044. 

^  Baker  v.  Greenhill,  2  Gale  &  D.  435,  6  Jur.  710 ;  3  Salk.  182.   See  Rex 
v.  Kerrison,  1  M.  &  S.  435  ;  Reg.  v.  Backnell,  Holt,  128. 
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to  the  public.^  Generally,  under  the  English  commoD  law, 
the  inhabitants  of  the  coanties  are  to  repair  the  bridges;^ 
but,  in  many  cases,  the  rule  is  otherwise  by  prescription.*  Iq 
like  manner,  the  common  law  liability  for  the  repair  of  other 
public  ways  is,  primd  facie^  on  the  parish  in  which  they  are 
situated ;  ^  though  the  rule  is  here  also  diiferent,  oftentimes, 
by  prescription.* 

§  1063.  In  the  United  States,  the  question  depends  on 
statutes  so  diverse,  that  we  shall  not  do  wisely  to  attempt  a 
minute  discussion  of  it.  There  are  circumstances  under 
which  an  individual  and  a  corporation  may  be  equally  indict- 
able for  the  same  neglect.^  The  authorities  on  various  other 
points  arising  under  our  statutes  may  be  seen  in  the  note.^ 


^  Ante,  §  1055,  and  the  cases  there  cited* 

*  Reg.  17-  Wilts,  6  Mod.  307,  Holt,  889 ;  Rex  v.  Oxfordshire,  1  B.  &  Ad. 
289;  Rex  t*.  Lancashire,  2  B.  &  Ad.  813  ;  Rex  v,  Devonshire,  2  Nev.&M. 
212;  Rex  v.  Bucks,  12  East,  192. 

'  Reg.  V.  Wilts,  6  Mod.  807  ;  Reg.  v.  Bucknell,  Holt,  128,  7  Mod.  55;  Bex 
V,  Hendon,  4  B.  &  Ad.  628 ;  Rex  v.  Northampton,  2  M.  &  S.  262;  Rex  t. 
Stoughton,  2  Saund.  157;  Rex  v.  Oxfordshire,  16  East,  223. 

^  1  Russ.  Crimes,  Grea.  Ed.  852;  Rex  v,  Ragley,  12  Mod.  409;  Rexr. 
St  Giles,  5  M.  &  S.  260. 

*  See  Reg.  v.  Barnoldswick,  12  Law  J.,  x.  s.,  M.  C.  44  ;  Rex  t7.  CliAon,  5 
T.  R.  498 ;  Roberts  &.  Hunt,  15  Q.  B.  17 ;  Reg.  v.  Nether  Hallam,  3  Com. 
Law,  94,  29  Eng.  L.  &  £q.  200;  Rex  v.  Stratford-upon-Avon,  14  East, 
348  ;  Rex  v.  Edmonton,  1  Moody  &  R.  24  ;  Rex  v,  Hayman,  Moody  &  M. 
401  ;  Reg.  V.  Bamber,  5  Q.  B.  279,  1  Dav.  &  M.  867  ;  Reg.  v.  Ecclesfield,  1 
B.  &  Aid.  848,  1  Stark.  398 ;  Rex  v.  West  Riding  of  Yorkshire,  4  B.  &  Aid. 
623 ;  Reg.  v.  Heage,  1  Gale  &  D.  548,  2  Q.  B.  128,  6  Jur.  367;  Reg.«. 
Wilts,  Holt,  339 ;  Rex  v,  Leake,  2  Nev.  &  M.  583,  5  B.  &  Ad.  469 ;  Beg.  v. 
Midville,  4  Q.  B.  240,  3  Gale  &  D.  522. 

*  Ante,  §  1050.  See  also  on  this  point,  Commonwealth  v.  Piper,  9  Leigh, 
657  ;  The  State  v.  Commissioners,  4  Dev.  345 ;  The  State  v.  Nicholson,  2 
Murph.  135;  The  State  v,  Barksdale,  5  Humph.  154;  The  Slate  r.  Com- 
missioners, Walker,  368 ;  Rex  v.  Dixon,  12  Mod.  198. 

^  The  State  v.  Gorham,  37  Maine,  451 ;  Follett  v.  People,  2  Keman,2CS; 
Morris  Canal  v.  The  State,  4  Zab.  62 ;  Indianapolis  v.  McClure,  2  Girt 
Ind.  147  ;  The  State  v,  Hogg,  5  Ind.  515. 
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§  10(>4.  The  doctrine  is  laid  down  in  one  of  the  reports,  that, 
in  the  language  of  the  book  itself,  "  where  a  highway  lies 
over  an  open  field,  and  the  owner  of  the  field  turns  the  way 
to  another  part  of  the  field  for  his  own  convenience,  or  en- 
closes the  field  for  his  own  benefit,  and  leaves  a  sufficient 
way  besides,  he  is  bound  to  repair  and  maintain  that  way  at 
bis  own  charge,  and  he  must  make  it  passable,  though  it  was 
founderous  before  ;  and,  if  the  way  is  not  sufficient,  any  pas- 
senger may  break  down  the  enclosure  and  go  over  the  land, 
and  justify  it,  till  a  sufficient  way  is  made."  ^ 

VI.     The   Authority  of  the    United   States    Government  in 

respect  of  Ways. 

§  1065.  As  a  general  proposition,  the  law  gives  to  the 
States  the  full  control  of  public  ways  of  all  kinds,  both  by 
land  and.  water,  within  their  respective  localities.^  Even 
roads  may  be  laid  out  by  a  State  across  lands  within  its 
limits  belonging  to  the  United  States;  being  a  matter  with 
which  the  general  government  cannot  interfere.*  But  Con- 
gress, under  the  power  to  regulate  commerce,  may  exer- 
cise whatever  control  over  the  public  ways  of  the  country  is 
required  for  this  object;*  and  perhaps  some  authority  also 
under  other  provisions  of  the  United  States  constitution.* 
Perhaps  the  United  States  courts,  under  their  general  equity 
powers,  without  special  legislation,  may  order  the  abatement 
of  bridges  and  other  structures  over  navigable  rivers,  if  clearly 
they  embarrass  commercial  intercourse  between  the  States, 
though  authorized  by  the  legislatures  of  the  States  in  which 


>  3  Salk.  182.     And  see  Rex  r.  Devonshire,  2  Nev.  &  M.  212. 

*  People  17.  St  Louis,  5  Oilman,  351 ;  Commonwealth  v,  Alger,  7  Gush. 
53 ;  Moore  v.  Sanborne,  2  Mich.  519 ;  Bailey  r.  Philadelphia,  4  Harring. 
Del.  389. 

'  United  States  v.  Bailroad  Bridge  Company,  6  McLean,  517. 

*  United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  M.  401 ;  Pennsyl- 
yania  v.  Wheeling  Bridge,  18  How.  U.  S.  421. 

*  See  Pennsylvania  v.  Wheeling  Bridge,  supra. 
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they  are  located.^  In  a  recent  case,  before  one  of  the  judges 
sitting  in  circuit,  this  power  was  denied  to  exist  where  the 
river  is  entirely  within  the  territorial  limits  of  the  State, 
not  extending,  as  a  public  highway,  into  any  other  State.^ 
There  has,  indeed,  been  much  question  of  the  right,  in  any 
case,  thus  to  go  in  advance  of  the  action  of  the  legislative 
department  of  the  government;  and,  whether  those  courts 
have  done  well  or  not  who  have  maintained  the  rights  the 
tribunals  should  surely  not  act  under  it  in  any  doubtful  cir- 
cumstances. 

§  1066.  These  questions  are  connected  with  some  others 
concerning  the  powers  of  Congress,  a  discussion  of  which  is 
not  called  for  in  this  place.  A  statute  of  the  State  may  go 
as  far  a^  the  legislature  chooses,  subject  only  to  the  inter- 
ference of  the  United  States  tribunals,  or  of  Congress;  in 
respect,  even,  to  the  large  rivers  and  to  the  harbors  of  the 
country.^  But  where,  in  these  cases,  the  national  legislature 
has  already  laid  down  a  rule,  the  rule  bounds  the  legislative 
power  of  the  State.* 

VII.    Concluding'  Points. 

^  1067.  We  scarcely  need  say,  that  the  offences  mentioned 
in  this  chapter  are  not  felonies  at  common  law,  but  only  mis- 
demeanors.^    We  have  seen,^  that  the  non-repair  of  a  way  is 


*  Pennsylvania  v.  Wheeling  Bridge,  18  How.  U.  S.  618 ;  18  How.  U.  S. 
421 ;  Georgetown  r.  Alexandria  Canal,  12  Pet  91 ;  United  States  v.  Rail- 
road Bridge  Company,  6  McLean,  617. 

*  Minor  r.  New  Jersey  Railroad,  6  Amer.  Law  Register,  6,  Grier,  J. 

*  See  cases  cited  to  the  first  note,  ante,  §  1066 ;  Freeholders  r.  The  State, 
4  Zab.  718;  Palmer  v.  Cuyahoga  County,  8  McLean,  226  ;  Commonwealth 
V.  New  Bedford  Bridge,  2  Gray,  389. 

*  Columbus  Insurance  Company  r.  Curtenius,  6  McLean,  209 ;  Colnmbu* 
Insurance  Company  t;.  Peoria  Bridge,  6  McLean,  70 ;  Jolly  v.  Terre  Haute 
Draw  Bridge,  6  McLean,  287. 

'  The  State  v,  Knapp,  6  Conn.  416. 

*  Vol.  L  §  556. 
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indictable  only  in  the  county  in  which  the  way  is  located ; 
and,  in  England,  if  a  parish  in  holden  to  repair  it,  and  a  part 
of  the  parish  is  in  one  county  and  a  part  in  another  county, 
the  indictment  must  be  against  the  entire  parish,  and  be 
found  in  the  county  in  which  the  way  needs  the  repair.^ 

§  1068.  In  the  previous  volume  we  saw,  that  obstructions 
to  public  ways,  being  public  nui^^ances,  may  be  lawfully  re- 
moved by  any  person.^  The  leading  object  of  prosecutions  for 
this  class  of  offences  is,  usually,  to  procure  the  repair  of  the 
way,  or  abatement  of  the  nuisance ;  and  the  court  takes  this 
consideration  into  the  account  in  awarding  its  sentence. 
According  to  one  case,  the  defendant,  indicted  for  non-repair, 
pleaded  guilty,  '*  but  the  court,  before  they  would  set  a  fine, 
would  be  certified  by  some  of  the  justices  of  the  pe^ce  of  the 
neighborhood,  that  the  way  was  sufficiently  repaired."  * 
Where  it  is  repaired,  or  the  nuisance  removed,  the  fine 
may  be,  in  the  discretion  of  the  court,  merely  nominal.^ 
But  the  judgment  may  itself  contain  an  order  for  the  abate- 
ment of  the  nuisance;^  which  order  will,  however,  be 
omitted  if  it  has  been  already  abated.^  There  is  no  rule 
making  this  judgment  of  abatement  necessary  under  all  cir- 
cumstances." In  a  Vermont  case,  where  a  town,  after  being 
indicted  for  the  non-repair  of  a  highway,  discontinued  the 
way,  and  made  another  in  its  place,  the  court  held  this  pro- 
ceeding not  to  preclude  a  trial  on  the  indictment.^ 


»  Rex  V.  Clifton,  5  T.  R.  498. 

■  Vol.  I.  §  700 ;  Dimmett  v.  Eskridge,  6  Munf.  308.      See  Hopkins  v. 
Crombie,  4  N.  H.  520,  626. 

■  Reg.  V.  Cluworth,  6  Mod.  1C3. 

*  Rex  V.  Incledon,  13  East,  164 ;  Rex  r.  Dunravcn,  W,  W.  &  D.  577.   See 
Rex  V,  Hertford,  Holt,  320 ;  Rex  v.  Chedinfold,  Cas.  temp.  Hardw.  159. 

*  Taggart  v.  Commonwealth,  9  Harris,  Pa.  527. 

*  Rex  i;.  Incledon,  18  East,  1G4. 

'  Vol.  I.  §  701  ;  Rex  r.  West  Riding  of  Yorkshire,  7  T.  R.  467. 

*  The  State  v.  Fletcher,  13  Vt  124. 
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§  1070  SPECIFIC   OFFENCES.  [BOOK  XU. 

§  1069.  There  is  one  case  in  which  the  court,  after  fining 
the  defendant  for  the  non-repair  of  a  bridge,  and  learning  that 
the  bridge  was  still  out  of  repair,  imposed  under  the  same 
proceedings  a  further  fine.  But  this  was  held  by  the 
superior  tribunal  to  be  unauthorized.^  A  second  indictment, 
however,  may  be  maintained  under  such  circumstances,  for 
the  continuance  of  the  neglect  of  repair.^  In  the  same  man- 
ner, indictments  are  sustainable  for  continuing  obstructiooa 
of  ways.' 

§  1070.  A  statute  of  New  Hampshire  provides,  that,  "if 
any  town  shall  neglect  to  erector  keep  in  repair  [a]  guide-post 
or  guide-board  at  each  intersection  of  the  highways  therein, 
they  shall  forfeit  for  each  month's  neglect  the  sum  of  one 
dollar."  And  the  court  has  held,  that,  though  more  intersec- 
tions than* one  exist  in  the  highways  of  the  town  without 
guide-po^«ts,  yet  only  one  penalty  is  incurred  for  the  entire 
neglect  during  the  month,  and  not  one  penalty  for  each  neg- 
lected intersection.* 


>  Rex  V.  Machynlleth,  4  B.  &  Aid.  469. 

*  Rex  V.  Old  Malton,  4  B.  &  Aid.  469,  note ;  Rex  v.  Reynell,  6  East,  315, 
2  Smith,  406. 

'  3  Chit.  Trim.  Law,  618,  617,  618 ;  Rex  v.  West  Riding  of  Yorkafaire,  ? 
T.  R.  467. 

*  Clark  r.  Lisbon,  19  N.  H.  286. 


WITCHCRAFT.    See  Vol.  L  §  438. 
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constable  employed  to  collect  debts       .  .  .        286,  note 

the  master  may  be  a  corporation    .  .  .  .  287 

servant  of  an  unlawful  combination,  how  .  .  .287 

a  female  may  be  a  servant  .....  287 
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appointing  power  need  not  be  in  the  master 

appointment  need  not  be  formal 

letter-carrier  of  post-office 

how  psdd,  unimportant 

traveller,  liaviug  a  commission,  etc. 

servant  of  a  firm,  as  to  the  individual  partners 

may  be,  of  several  persons  at  one  time 

whether  the  employment  must  extend  beyond 

transaction      .... 
ditfcrence  of  meaning  between  the  words  clerk 
stage-driver  —  treasurer —  apprentice  . 
"  other  officer  "        . 
"waterman"      .  .  .  .      ^ 


the  particular 
agent,  servant 


The  Confidence  reposed  in  the  Person  Embezzling 

not  when  comes  out  of  regular  course  of  his  employment 
servant's  authority  to  receive  the  money    . 

The  Thing  to  be  Embezzled  .... 

"  money,"  "  goods  and  chattels,"  "  effects,"  etc. 

thing  must  come  to  servant  by  virtue  of  his  employment 

what  circumstances  are  within  this  rule 

not  come  to  master  before  it  does  to  servant 

the  New  York  doctrine 

illustrations  and  discussion  of  this  doctrine 

money  given  by  master  to  try  servant's  honesty 

goods  in  transit  to  the  master    . 

the  goods  may  belong  to  a  third  person 

must  not  be  the  servant's 

illustrations  —  right  to  mix  . 

auctioneer,  traveller  on  commission,  etc. 

Tlie  Act  of  Embezzlement         .... 

the  general  doctrine         .... 
form  of  indictment  —  specific  property  —  evidencfe 
how  under  Stat.  7  &  8  Geo.  4,  c.  29,  etc 
&lse  accounts  —  false  denial 

The  Intent ...... 

Concluding  Points        ..... 

degree  of  the  offence  —  punishment  —  attempts 
in  what  county         .  ... 

statute  void  as  being  partial '     . 


288 
288 
288 
289 
289 
290 
290 

291 
292 

.  293 
294 

.      295 

296 

296, 298 
296 

297-305 

297 

.      298 

299, 300 

.      301 

302 
301-303 

301 
.      303 

304 
.      304 

305 
.      305 

306-311 

.      306 

307 

.      308 

309-311 

.      312 

313-^15 

.      313 

314 

.      315 


CHAPTER  39.    Embracery 
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Chap. 


CHAPTER  30.    Exposure  of  Person 

defioition  and  general  doctrine 
whether  the  exhibition  must  be  seen 
whether  it  must  be  in  a  public  place 
no  valid  custom  of  exposure  in  a  place 
of  what  part  of  the  person  . 
the  intent  .  .  .  . 


818-825 

S18 

319,320 

319-322 

.      823 

824 

.      825 


CHAPTER  31.    Extortion    . 

definition  and  general  view 

consists  of  four  things —  what 

of  the  officer  committing  it 

the  color  of  office  necessary 

the  act  of  extortion 

the  intent  —  corrupt 

fees  to  officers 

the  thing  taken  —  agreement  to 

old  English  statutes 

American  statutes    . 

is  misdemeanor — how  punished 

abetting,  by  persons  not  officers 

threat  to  indict  . 

may  be,  from  corporation 


take 


826-840 

.     326 

827 

.      328 

829 

830,  331 

382-334 

830-334 

885 

.      836 

837 

.      888 

389 

.      339 

840 


CHAPTER  3S.    False  Pretences 

history,  and  English  statutes 
American  legislation 

What  is  a  False  Pretence 

definition,  and  general  view 

must  be  &l9e  —  how,  believed  false  when  not 

only  one  pretence  need  be  false 

promise  is  not  a  pretence 

representation  of  future  event  is  not 

pretence  of  having  a  warrant  to  arrest 

pretence  of  having  funds — drawing  check 

marriage  promise     .... 

false  representation  about  lands 

false  affirmation — false  excuse 

muat  he  of  &n  existing  fact 

money  **  due  and  owing  " 


341-399 


.     341 

-848 

• 

• 

844 

.     345-373 

• 

845, 

346 

« 

847 

• 

• 

347 

• 

.    848, 

351 

• 

848, 

850 

• 

849 

• 

350, 

351 

.     351, 

365 

• 

852, 

364 

• 

358 

• 

• 

854 

• 

854 

[ 
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need  not  be  made  in  words       .....     855 

uttering  counterfeit  monej  as  genuine       •                        •  355 

connecting  different  conyersations        .            .            .  .     356 

pretence  as  being  sufficiently  proximate  to  the  fraud         •  357 

interTcning  contract      .            .            .            .            .  .357 

shallow  devices        ......  S58,  359 

whether  must  be  such  as  to  decdye  ordinary  pmdence  358,  359 

false  representation  of  pecnniarj  condition                         .  360 

pretence  of  being  captain  in  the  army  or  nayy            .  .     860 

false  personating — fictitious  name,  etc      •           •            .  861 

pretended  authority  to  get  goods — foiged  order  •     362 

misstatement  of  the  sum  due            ....  363 

false  representation  of  the  weight  of  an  article  863 

as  to  title  to  property  sold  .....  364 

of  being  unmarried,  and  in  condition  to  marry  •  851, 365 

of  haying  laid  a  wager — deliyered  goods,  etc       .            .  366 

common  tricks  of  trade  —  puffing  goods,  etc    .            .  367-37S 

forgoing  are  but  illustrations          .            ,            .  373 

What  must  concur  with  the  False  Pretence  S74--389 

how  far  the  cheat  must  be  accomplished    .            .            .  374 

the  pretence  must  be  the  means  of  accomplishing  the  cheat  .     375 
as  to  other  means  cooperating  with  this       .           •        875,  and  note 

pretence  must  be  belieyed         .            .            .            •  .376 

plans  to  entrap  —  consent    .            .            .            •            .  377 

whether  person  defrauded  need  have  been  cautious     .  .378 

must  be  made  before  the  property  is  parted  with    .            .  379 

where  there  is  stoppage  in  transitu        .            .            .  .379 

getting  a  debt  paid  by  means  of —  no  injury          .  380 

getting  money  given  in  charity              .            .            .  .381 

where  the  person  cheated  is  also  in  the  wroi^                     .  382,  383 

case  of  previous  confidence  between  the  parties          •  .     384 

of  the  intent  to  defraud       .....  885 

where  the  wrongful  steps  are  against  different  individnais  •     386 

pretences  made  by  and  to  agents    .            .           ,            .  387, 388 

where  a  consideration  is  paid  for  the^thing  got  •     389 

What  Property  must  he  obtained                      .                         .  390-395 

depends  on  the  words  of  the  statute      ....     390 
obtaining  credit  in  account  .  .  .  .891, 394 

land  —  North  Carolina  statute  — rule  of  larceny  392 

the  money  taken  as  a  loan  .....  393 
the  obtaining  of  a  contract        .....     894 

same,  of  a  signature  to  an  instrument                    •            .  895 
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Concluding  Points 

whether  felony  or  misdemeanor 
in  what  county  indictable 
the  punishment 
attempts 


896-S99 

896 
.   897 

898 
.   899 


CHAPT£R  33«    Forcible  Ektby  and  Detainer 

definitions,  etc.         ..... 

whether  force  in  defence  of  estate  allowable     . 
order  of  the  discussion         .... 

The  old  English  statutes  .... 

general  statement  of,  and  whether  common  law  here   . 

What  Ownership  or  Possession  is  necessary     . 

under  statutes,  real  estate ;  any  property  at  conmion  law 

the  kind  of  real  estate,  and  the  possession 

peculiar  principles  where  dwelling-hx)use  is  occupied 

not  assert  even  good  title  with  violence  .     ^ 

tenant  in  common  as  to  cotenant  —  wife  as  to  husband 

form  of  indictment        ..... 

no  estate  necessary,  but  peaceable  possession 

as  to  forcible  detainer    .... 

may  defend  his  own  estate  in  possesinon 

must  have  been  a  previous  entry 

meaning  of  the  words  forcible  detainer 

form  of  the  indictment  .... 

What  Act  is  a  ForciJble  Entry  or  Detainer 

general  view      ..... 

must  exceed  a  mere  trespass 

combination  of  numbers —  fear  of  bodily  harm 

law  of  the  old  books  how  regarded . 

the  acts  of  violence  and  the  terror 

where  the  force  must  be      .  ' 

there  must  be  also  a  claim  of  the  lands 

the  person  entered  upon  need  not  be  present 

when  offence  joint — when  several 

forcible  detainer  what,  and  who  guilty 

entry  into  part,  its  effect  as  to  the  residue 

The  Restitution  awarded  by  the  Court  . 

Concluding  Points  .... 

is  misdemeanor         .... 

whether  civil  or  criminal  in  New  Hampshire   .  * 

VOL.  n.  67  [  793  ] 


400^27 

400 

.      401 

402 

403-407 
408-407 

408-414 

408 

409,  410 

410 

.      411 

411 

.       412 

412 

413,414 

418 

.       414 

414 

414,  note 

415-424 

415 
416 
416 
417 
418 
419 
420 
421 
422 
428 
424 

425 

426,  427 

426. 
.   427. 
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CHAPTER  34.    Forcible  Trespass 

what  18  —  must  be  in  owner's  presence 

most  be  breach  of  peace,  or  tendency  to  breach 

combinations  of  numbers 

owner  may  maintain  possession  by  force 


.  42S-431 

.      428 

.  429,430 

.      430 

'   431 


CHAPTER 


3«l«      FOROERT    OF    WrITISTGS,    AMD     KiKDRED 

Offences     ....  482-505 
definitions  of  foi^ery           ....        432,  and  note 

The  Writing  as  addressed  to  the  Eye        .  434,  435 

need  not  be  with  a  pen,  etc.         .              ...  435 

The  Writing  as  having  Legal  Efficacy     .            .  436-469 

the  general  doctrine  of        .            .            .  436 

at  common  law    .,....•.  487-452 

general  view     ......  437 

forgeries  tending  to  injure  individuals  438-450 

may  be  under  seal  or  not  ....  438 

illustrations  of  writings  that  may  be  forged  .     438 

general  doctrine  stated     ....  439 

must  have,  or  appear  to  have,  legal  efficacy  .  440 

invalidity  viewed  in  three  aspects  441 

writings  invalid  on  their  face  443-417 
defect  resting  in  law                                   .             .442, 443 

in  formal  instruments  —  those  contrary  to  statutes  442, 443 

prohibited  bank-notes       ....  443 

defect  resting  in  fact    ....  444, 446 

if  apparently  good  on  its  face,  enough  444 

instrument  paid  and  taken  up             .  444, 445 
foi^ry  of  fictitious  name,  indictable                     .446, 450 

form  of  indictment  in  such  case          .  .     446 

non-existing  corporation   ....  446 

general  doctrine  of  invalidity  on  face             .  .447 

ambiguity  on  face  .....  448-450 

form  of  such  indictment —  when  lies  .            .  .     448 

railroad  ticket — receipt  for  money                      .  449 

fictitious  name  in  such  cases    .  .450 

forgeries  prejudicial  to  the  public                                  .  451,452 

public  records,  judicial  process,  seals,  etc  .     451 

general  considerations       ...  .452 

*           writ  of  inquiry,  etc.    ....  452,  note 
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nnder  English  statutes  as  common  law  here  . 

general  view — whether  any  are  common  law  here 

statement  of  theae  statutes 

their  interpretation  •  .  •  . 

under  American  statutes        .... 

how,  as  between  the  United  States  and  the  several 

statutes  and  common  law  as  to  each  other 

meanings  of  certain  terms 

"^  bill  of  exchange  " 

'*  acquittance  " 

^  obligation  and  bill  obligatory  " 

"deed"      . 

"contract" 

"  instrument  or  writing  "    . 

"  enrolment,  registry,  or  record  " 

as  to  foreign  securities 

What  Act  constitutes  Forgery  . 

writing  entire  instrument,  or  signature 

what  alteration  of  an  instrument 

destruction  —  severing  a  part  from  the  rest 

writing  by  authority,  or  by  supposed  authority 

departure  from  authority 

signing,  without  authority,  "  per  procuration  " 

personating  another  individual,  real  or  fictitious 

whether  one  can  forge  his  own  name 

can,  another's,  though  identical  with  his  own    . 

false  description  —  wrong  address   . 

fraudulently  procuring  one  to  write  his  own  name 

altering  an  unexecuted  instrument  . 

the  question  of  similitude  to  the  genuine 

The  Intent        ..... 

must  be  evil  —  how,  public  records,  etc. 
must  be  to  defraud  a  particular  person 
inferred  from  knowingly,  etc.     . 
where  the  person  could  not  be  legally  defrauded 
how,  under  Stat.  14  &  15  Vict.  c.  100  . 
altering  instrument  by  reducing  the  sum     . 
delivering  forged  instrument  as  specimen  of  skill 
forged  representation  of  being  a  partner    . 

What  Progress  toward  effecting  the  Fraud 

fraud  need  not  be  accomplished 
illustrations  of  the  doctrine 


.    453-459 

.     458 

.    454-458 

.      45$ 

.    460-469 

States  460 
460 
461 
462 

.  468 
464 

.  465 
466 

.  467 
468 

.      469 

.    470-490 

470 

.     471-474 

475 

476 

477,  478 
479 

.  480 
481 
482 
483 

484,  485 
486 

487-490 

.    491-495 

491 

492 
.      492 

493 
.      493 

494 
.      495 

495 

496,  497 

496 
.      497 
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Offences  Depending  on  and  Growing  out  of  Forgery  .  .    498-502 

attempt  to  cheat  Sy  a  forged  instmment,  what,  etc.      .            .  499 

must  be  an  act  as  well  as  intent       ....  499 

under  statutes,  the  having  with  intent  ....  500 

uttering  forged  instruments  contrary  U>  statute       .            .  501 
**  putting  off,"  "passing,"  **  showing  forth  in  eTidencc," 

"^  selling  and  bartering "     .            .            .            .            .  502 

Concluding  Points        •    •        .  .  .  .  .     5(W-505 

whether  is  misdemeanor  or  felony         ....      503 
what  county  —  against  State  or  United  States        .  .  504 

prosecution  either  for  common  law  cheat  or  for  foi^ry  .      505 


CHAPTER  36.    Gaming 

simple  gaming  is  not  a  conmion  law  offence 
may  be  an  element  in  another  crime 
wagers,  in  civil  and  criminal  jurisprudence 
general  views  and  division  of  subject 

The  old  English  Statutory  Law 
general  view  of,  and  whether  common  law  here     . 

The  American  Legislation  .... 

* 

general  view  of        . 

Expositions  of  Doctrines    .... 

principles  for  interpretating  these  statutes  . 

constitutional  right  to  tax  gaming 

power  of  corporations  to  make  by-laws  against 

constitutionality  of  statutes  against  lotteries 

meaning  of  the  words  "  gaming,"  *^  unlawful  game  " 

'<  game  of  chance  "        . 

faro  bank,  and  the  like        .... 

betting,  what  it  is  . 

horseracing  ...... 

a  wager  of  "  money,"  what 

meaning  of  the  words  "  wager  "  and  "  betting  " 

betting  on  elections        .... 

as  to  the  place  of  gaming    .... 

being  a  common  gambler 

participating  with  others — procuring  bet,  etc. 

CHAPTER  37.    Gamdco-houss  . 


506-531 

506,511 

507 

.     507 

508 

509-511 
509-511 

512,  513 

512,513 

514-531 

514 
.      514 
514 
.      514 
515-518 
519 
520,  521 
522 
523 
524 
525 
526-^28 
529 
530 
531 

532-534 


CHAPTER  38.    Hawkebs  anp  Psddlbbs 
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CHAPTER  39.    Homicide,  Felonious 


53a-667 


Of  the  Entity  or  Being  on  whom  the  Offence  may  he  Committed    540-542 

every  human  being  —  outlaw  —  condemned  to  be  hung,  etc.  640 

enemy  —  in  battle  ......      540 

child  unborn  —  when  deemed  a  human  being         .  .541, 542 


543-583 

543 
544-547 

548 
549-556 

549 
549,  553,  555,  556,  568 

549 


550, 


Of  the  Rights  of  Persons  to  defend  themselves^  their  Property, 
and  One  Another        ..... 

general  view  .... 

how  the  perfect  defence  may  be  made  . 

how  the  imperfect    .... 

when  the  right  of  perfect  defence  exists 

must  not  take  life  to  prevent  a  civil  trespass 

may,  to  prevent  a  felony 

may,  to  save  one's  own  life  . 

distinction,  whether  simple  assault  or  assault  with  intent  to 

as  to  "  fleeing  to  the  wall "        . 
discussion  of  principles        .       '     . 
slave  entering  to  steal,  killed  by  a  spring  gun 
when  the  right  of  imperfect  defence  exists 
must  always  hold  another's  life  equal  with  ours 
not  ordinarily  take  life  to  preserve  personal  liberty 
nor  to  preserve  property 
may  defend  property  by  means  short  of  life 
self-defence        ..... 
general  statement  of  the  doctrine  of 
the  doctrine  how  laid  down  in  U.  S.     . 
criticism  thereon      .... 
resisting  attempts  against  the  liberty    . 
combat  should  be  avoided    . 
withdrawing  from  combat,  etc.  . 
overt  step  taken  by  assailant 
using  improper  force  in  defence  —  killing  a  ghost 
explanation  of  the  doctrine  of  self-defence 
defence  of  the  dwelling-house  ^ . 
when  the  committer  of  an  offence  may  resist 
resisting  arrest  and  attempts  to  supppess  a  quarrel 
general  doctrine  concerning 
separating  persons  in  a  quarrel . 
suppressing  riots,  affrays,  etc. . 
homicide  committed  in  making  arrests  for  crime 
mutual  assistance  in  the  foregoing  defences 

67  • 


550 

564  et  seq. 

551-556 

555,  556 

557-570 

.      557 

557 

.       558 

558 

560-568 

560 

.       561 

562 

.       563 

564 

565,  566 

567 

.       567 

568 

569,  570 

571 

572-574 

572 

.      578 

574,  575 

576-580 

581 
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whether  other  defences  permissible 
effect  of  mistake  of  facts  —  intent 
men  may  act  on  appearances     . 


.  582 
583  and  note 
583  and  note 


Of  the  Circumstances  in  which  the  Taking  of  Life  is  not  Felonious      584 
by  officers  of  justice  in  obedience  to  law,  etc.    .  .  .     584 


Of  the  Act  and  Circumstances  of  Killing  necessary  to  constihUe 
Felonious  Homicide 

preliminary  observations 

the  different  degrees  of  homicide     . 

Tiew  of  the  kinds  of  force  resulting  in  death 

kinds  of  force  permitted 

kinds  of  force  not  permitted 

unlawful  force  employed  as  a  threat —  attempt 

all  unlavcful  force  felonious,  if  death  follows 

illustrations  ..... 

death  from  neglect  —  degree  of  duty     . 

general  doctrine  on  this  point 

illustrations  .... 

some  relations  of  life  considered 

parent  and  child,  master  and  servant,  etc. 

physician,  as  to  patient         .... 

men  undertaking  business  which  requires  care 

jailer,  as  to  the  prisoner       .... 

using  a  public  way  improperly  . 

cause  of  the  death  must  be  sufficiently  near 

carelessly  navigating  a  steamboat 

general  summing  up  of  doctrines 

Of  the  Intent  necessary  in  Felonious  Homicide 

need  not  be  to  kill,  etc.        .... 
drunkenness,  etc.  .... 

Of  the  Act  and  Circumstances  of  Killing  which  constitute 
in  duitinction  from  Manslaughter 

preliminary  views    ...... 

act  as  viewed  without  direct  reference  to  the  mind  of  the 


actor        .  .  •  . 

in  criminal  law,  all  acts  referable  to  the  intent 
intent  sometimes  detehnined  by  technical  roles 
deadly  weapon  used,  murder 
illustrations  .  .  .  .  , 

weapon  not  deadly,  but  improper  for  correction 
parent  and  child,  husband  and  wife,  etc 
intentional  acts  dangerous,  done  without  excoae 
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585-589 
.     590-594 
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.      598 
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.     604-610 
.      604 
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.      606 
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.      608 
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608, 610 
611 

612,613 

612 
.      613 

Murder 

614-«48 

.     614,615 


616-«36 

616 

616 

.      617 

618-«20 

621,623 

621 

.      622 
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jailer  confining  prisoner,  etc.    ....  622 

distinction  between  murder  and  manslaughter  further 

stated       .......      623 

illustrations  of  doctrines  .  .  .  .  623 

general  test  ......      624 

in  committing  misdemeanor  —  committing  felony        .     624-626 
in  committing  civil  trespass  .  .  .  .625 

how  far  intent  considered  in  the  foregoing  cases  .    625,  626 

carelessness .  .  .  .  .  .  625, 626 

act  viewed  in  reference  to  the  actcr's  mind  .  .     627-629 

felon/ intended  —  misdemeanor  intended  .  .627 
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ALPHABETICAL   INDEX 


TO   THIS   VOLUME. 


A. 
ABDUCTION, 

the  offence  discussed,  5-8. 

(See  Analytical  Ikbbx,  c.  2.) 
ABORTION, 

homicide  committed  in,  mnrder,  624. 

[See  also  Index  to  Vol.  L] 
ABUSING  CHILDREN.      (See  Rape.) 
"  ACCOUNTS."  (See  Book  of  Accounts.) 

"  ACQUITTANCE," 

meaning  of  the  word,  463. 
ACT.  (See  Overt  Act.) 

ADULTERER, 

larceny  of  husband's  goods  by,  748,  749. 
ADULTERY, 

definition,  etc.,  9,  10. 

parties  need  not  both  be  married,  9. 

different  views,  10. 

Scotch  Law,  9,  note. 

act  voluntary  —  intent — mistake  of  facts,  11. 

attempts,  16. 

degree  of  the  offence,  1 7. 

husband  killing  wife  taken  in,  638. 

[See  also  Index  to^Vol.  I.] 
AFFIRMATION.        (See  False  Affirmation.) 
AFFRAY, 

general  discussion  of  the  offence,  18-22. 

(See  Analytical  Index,  c.  4.) 

the  right  to  suppress,  573-575. 
AGENT, 

effect  of  consent  to  the  taking  given  by,  in  larceny,  720. 

who  is,  in  embezzlement,  286-293. 

[See  also  Index  to  YoL  I.] 
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ALE-HOUSE.    (See  Sale  of  Intoxicating  Liquor.) 
AMBASSADOR  (See  Embassador.) 

ANIMALS,  DOMESTIC.  (See  Domestic  Animals.) 
ANIMALS  FER^  NATURAE.  (See  Wild  Animals.) 
ANIMALS  TO  KEEP  AND  FEED, 

larceny  by  the  receiver  of,  745. 
APES, 

not  subjects  of  larceny,  684. 
APPRENTICE, 

whether  is  a  servant  in  embezzlement,  293. 

[See  also  Index  to  Vol.  L] 
ARREST, 

how  constituted,  33.  • 

assault  in  resisting,  48. 

of  persons  obstructing  process,  etc.,  208. 

in  presence  of  the  court,  is  contempt,  210. 

homicide  committed  in  making,  576-580. 

homicide  in  resisting,  634. 

[See  also  Index  to  YoL  L] 
ARSON  AND  OTHER  BURNINGS, 

general  discussion  of  the  subject,  28-31. 

(See  Analytical  Index,  c.  5.) 
[See  also  Index  to  Vol  I.] 
ASSAULT, 

general  discussion  of  the  ofience,  32-55. 

(See  Analytical  Index,  c.  6.) 

justifiable,  in  defence  of  property,  559. 

in  defence  of  the  person,  562. 

homicide  in  repelling,  632-644. 

[See  also  Index  to  Vol.  L] 
ASSEMBLAGES.     (See  Disturbing  Meetings.) 
ASSEMBLY,  UNLAWFUL.  (See  Unlawful  Assembly.) 
ATTACHMENT.        (See  Contempt  op  Court.) 
ATTEMPTS,  (See  Solicitation.) 

at  abduction,  8. 

as  an  element  in  the  law  of  conspiracy,  155,  165  et  seq. 
(See  the  various  titles  for  the  doctrine  of  attempts  as  concerns  the  partknilv 

ofience.) 
[See  also  Index  to  Vol.  I.] 
ATTORNEY.  (See  Lawyers.) 

AUCTIONEER, 

embezzling  the  money,  305. 
AWARD, 

of  referees,  disobeying,  a  contempt  of  coart,  213. 
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B. 

BAIL, 

may  take  the  person  bailed,  42. 
BANK-NOTE, 

meaning  of  the  words,  493,  495. 

what  is  larceny  of  a,  495. 

of  broken  bank,  passing,  when  false  pretence,  847. 

whether  valid,  not  conforming  to  statute,  443. 

[See  iJso  Index  to  Vol.  I.] 
BANKRUPTCY, 

fraudulent,  the  law  of,  56. 

[See  also  Index  to  Vol.  L] 
BARRATRY, 

general  discussion  of  the  crime,  57-61. 

(See  Analytical  Index,  c.  8.) 
[See  also  Index  to  Vol.  I.] 
*•  BARTERING," 

meaning  of  the  word,  502. 
BATHING,  , 

in  open  sea,  when  indictable,  323. 
BATTERY, 

definition,  etc.,  62. 

includes  an  assault,  51. 

may  be  justified  by  an  assault,  44. 

what  touching  necessary,  63. 

justifiable,  in  defence  of  property,  559.  ^ 

in  defence  of  the  person,  562. 

[See  ^so  Index  to  Vol.  I.] 
BATTLE.  (See  Enemy.) 

BAWDY-HOUSE, 

general  discussion  of  the  crime  of  keeping,  64-67. 
(See  Analytical  Index,  c.  10.) 
[See  also  ludex  to  Vol.  I.] 
BEARS, 

not  subjects  of  larceny,  684. 
"  BEAST," 

meaning  of  the  word,  832. 
BEES.  (See  Honey  Bees.) 

BESTIALITY.  (See  Sodomy.) 

BETTING,  (See  Election  Frauds  —  Gaming.) 

what  it  is,  522,  523,  525,  528. 

[See  also  Index  to  Vol.  I.] 
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BIGAMY.  (See  Polygamy.) 

»*BILL  OBLIGATORY," 

meaning  of  the  words,  464. 
"BnX  OF  EXCHANGE," 

meaning  of  the  words,  461,  462,  698. 

[See  also  Index  to  Vol  I.] 
BIRDS.  (See  Singing  Birds.) 

BIRTH.  (See  Concealment  of  Bibth.) 

BLASPHEMY  AND  PROFANENESS, 

general  discussion  of  the  offence,  6^75. 

(See  Analytical  Index,  c.  11.) 
BOARS.  (See  Wild  Boars.) 

BODIES.  (See  Dead  Bodies.) 

BONDS  FOR  THE  PEACE, 

may  be,  on  conviction  for  assault,  50. 
*'  BOOK  OF  ACCOUNTS," 

meaning  of  the  words,  493. 
BREACH.  (See  Prison  Breach.) 

BREACHES  OF  THE  PEACE, 

conspiracies  to  create,  indictable,  193. 
BREAKING,  (See  Burglary.) 

what  is,  in  prison  breach,  898,  901  et  seq. 

[See  also  Index  to  Vol.  I.] 
BRIBERY, 

general  discussion  of  the  oflfence,'  76-79. 

(See  Analytical  Index,  c.  12.) 
[See  also  Index  to  Vol.  I.] 
BRIDGE.  (See  Way.) 

[See  also  Index  to  Vol.  I.] 
BROTHER, 

causing  brother's  death  hy  neglect,  600. 
BUGGERY.  (See  Sodomy.) 

BUILDINGS.  (See  Wooden  Buildings.) 

BURGLARY,  etc., 

general  discussion  of  the  offence,  80-100. 

(See  Analytical  Index,  c  18.) 
[See  also  Index  to  VoL  I.] 
BURIAL.  (See  Sepulture.) 

conspiracy  to  prevont,  194. 
BURNING  OF  BUILDINGS.  (See  Arson  and  other  BuRNiNGfl.) 

[See  also  Index  to  VoL  L] 
BUYING  AND  SELLING  PRETENDED  TITLES.  (See  Pretindii) 
Titles.) 
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C. 

CARELESSNESS, 

death  created  bj,  how  considered,  625,  626. 
not  sufficient  to  constitute  the  intention  larceny,  754. 

[See  also  Index  to  VoL  I.] 
CARNAL  ABUSE.  (See  Rape.) 

CARRIERS.    (See  Common  Cakkiers  —  Letter  Cabriers.) 
CARRYING  CONCEALED  WEAPONS, 

general  discussion  of  the  offence,  101-103. 

(See  Analytical  Index,  c.  14.) 
CASTLE.  (See  Dwelling-House.) 

CATS, 

not  subjects  of  larceny,  684. 
"  CATTLE," 

meaning  of  the  word,  832. 
CHALLENGING,  (See  Duelling.) 

to  fight  a  duel,  what,  272. 
the  offence  considered,  270-273. 

[See  also  Index  to  VoL  I.] 
CHAMPERTY  AND  MAINTENANCE, 

general  discussion  of  these  offences,  104-116. 

(See  Analytical  Index,  c.  15.) 
[See  also  Index  to  Vol.  L] 
CHANCE  MEDLEY, 

what  it  is,  593. 
"  CHATTELS."         (See  Goods  and  Chattels.) 
CHEATS,  (See  False  Pretences.) 

general  discussion  of  the  common  law  doctrine,  117-139. 
(See  Analytical  Index,  c.  16.) 
[See  also  Index  to  Vol.  L] 
CHILD, 

may  maintain  parent  in  suits,  110. 

at  what  period,  the  subject  of  murder,  541, 542. 

killing  his  parent  by  abuse,  621. 

[See  also  Index  to  Vol.  I.] 
CHILD  MURDER, 

general  discussion  of  the  offence,  140-145. 

(See  Analytical  Index,  c.  1 7.) 
CHOSE  IN  ACTION, 

not  larceny  of,  at  common  law,  680-682. 
otherwise  under  statutes,  693. 

[See  also  Index  to  Vol.  I.] 
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CHRISTIANITY, 

a  part  of  our  common  law,  68,  and  note. 

reviling,  indictable,  71. 
CHURCH, 

affray  in,  22. 

breaking  into,  burglary,  90. 
CIVIL  REMEDY, 

for  assault,  53,  54. 

[See  also  Index  to  Vol.  I.] 
CIVIL  TRESPASS, 

whether  homicide  in  committing,  indictable,  and  how,  625. 
CLEAN  HANDS, 

whether  doctrine  of,  applies  to  false  pretences,  382,  883. 

[See  also  Index  to  Vol.  L] 
CLERK, 

who  is,  in  embezzlement,  286-298. 

[See  also  Index  to  Vol.  I.] 
CLERK  OF  COURT.         (See  Officer.) 
COCKFIGHTING.  (See  Gaming.) 

COIN.  (See  Counterfeiting.) 

»  COIN  AT  THE  TIME  CURRENT," 

meaning  of  the  words,  247. 
"  COIN  BY  LAW  MADE  CURRENT," 

meaning  of  the  words,  248. 
COLLECTOR, 

on  commission,  of  money,  whether  servant,  etc.,  in  embezzlement, 
289,  305. 
"  COLORING," 

meaning  of  the  word,  244. 
COMBINATION, 

as  an  element  in  law  of  conspiracy,  156  et  seq. 

of  numbers,  as  supplying  physical  force,  416,  480. 

[See  also  Index  to  Vol.  I.] 
COMBUSTIBLE  ARTICLES, 

when  keeping  of,  indictable,  854. 
COMMISSION  MERCHANT, 

embezzling  the  money,  305. 

larceny  of  the  goods  by,  747. 
COMMITMENT.        (See  Contempt  of  Court.) 
COMMON  BARRATRY.  (See  Barratry.) 
COMMON  BAWD, 

not  indictable,  65. 
COMMON  CARRIERS, 

the  doctrine  of  larceny  by,  736-739. 
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COMMON  DRUNKARD, 

statutory  offence  —  what,  267. 
COMMON   GAMBLER, 

offence  of  being,  530. 
COMMON   GAMING-HOUSE.    (See  Gaming-Housk.) 
COMMON  NUISANCES.    (See  Nuisance.) 
COMMON  SCOLD, 

general  discussion  of  the  offence  of  being,  146-148. 
(See  Analytical  Index,  c.  18.) 
[See  also  Index  to  Vol.  I.] 
COMPOUND  LARCENY, 

general  discussion  of,  769-782. 

(See  Analytical  Index,  c.  42.) 
CONCEALED  WEAPONS.    (See  Cabrying  Concealed  Weapons.) 
CONCEALMENT  OF  BIRTH, 

what  it  is,  144. 
CONIES, 

when  subjects  of  larceny,  684. 
CONSENT, 

its  effect  in  abduction,  6. 

when  prevents  an  act  from  being  an  assault,  40,  4 1', 
to  embezzlement,  what,  and  effect  of,  301. 

[See  also  Index  to  Vol  I.] 
CONSEQUENCE, 

of  an  act,  presumed  to  be  intended,  27,  31,  96. 

[See  also  Index  to  Vol.  I.] 
CONSPIRACY, 

general  discussion  of  the  offience  of,  149-202. 

(See  Analytical  Index,  c.  19.) 
corrupt,  respecting  appointment  to  office,  77  and  note,  191. 
Stat.  33  Edw.  1,  St.  2,  against,  106. 
to  get  undue  price  for  goods,  37  K 

[See  also  Index  to  Vol.  I.] 
CONSTABLES,  (See  Officer.) 

indictable  for  what  malfeasance,  828. 

[See  also  Index  to  Vol.  I.] 
CONSTITUTIONAL  LAW, 

statutes  against  blasphemy  and  profaneness  not  unconstitutional,  73. 

as  to  statutes  against  concealed  weapons,  102. 

carrying  firearms  by  negroes,  102,  note. 

as  to  contempts  in  absence  of  the  court,  214,  215. 

United  States  statutes  against  importing  coin,  constitutional,  233. 

whether  States  can  legislate  about  the  coin,  237. 

statute  of  embezzlement  TCHd  as  being  partial,  315. 
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CONSTITUTIONAL  IjKyf,  — continued. 
as  to  forgery  nnder  State  laws,  460. 
right  to  tax  gaming,  514. 
right  to  prohibit  lotteries,  514. 

right  to  prohibit  sale  of  intoxicating  liquor,  1006-1011. 

[See  also  Index  to  VoL  I.] 
CONTEMPT  OF  COURT,  etc., 

general  discussion  of  the  doctrine,  203-226. 

(See  Analytical  Index,  c.  20.) 
[See  also  Index  to  Vol.  I.] 
«  CONTRACT," 

meaning  of  the  word,  466. 

[See  also  Index  to  Vol.  L] 
CONVEYANCES,  (See  Deed.) 

of  lands,  Toid  for  adverse  possession,  114-116. 
COONS, 

not  snbjects  of  larceny,  684. 
CORONERS, 

indictable  for  what  malfeasance,  828. 

[See  also  Index  to  Vol.  I.] 
"CORPORAL  OATH," 

meaning  of  the  words,  862,  note. 
CORPORATION, 

is  a  person  in  the  law  of  embezzlement,  287. 
may  be  extortion  from,  340. 
forgery  on  a  non-existing,  indictable,  446. 
form  of  indictment  for  such  forgery,  446. 

[Sec  also  Index  to  Vol.  L] 
CORPSE.  (See  Dead  Bodies  —  Sepulture.) 

[See  also  Index  to  VoL  I.] 
COUNSELLORS.  (See  Lawyers.) 

COUNTERFEITING,    (See  Counterfeit  Money  —  Forgery.) 
as  to  the  coin,  general  discussion  of  the  offence,  227-250. 

(See  Analytical  Index,  c.  21.) 
meaning  of  the  word  counterfeit  —  what  is  a  counterfeiting,  241-243. 

[See  also  Index  to  Vol.  L] 
COUNTERFEIT  MONEY,    (See  Counterfeiting  —  Foroert.) 
the  offence  of  passing,  122,  238,  355,  498-502. 

[See  also  Index  to  Vol.  I.] 
COURT,    (See  Contempt  of  Court  —  Proceedings  of  Courts.) 
affray  in,  22. 
assaults  in,  46  and  note, 
taking  paper  from  files  of,  when  contempt,  212. 

[See  also  Index  to  VoL  L] 
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CRANES, 

when  subjects  of  larceny,  684. 
CRIME  AGAINST  NATURE.    (See  Sodomy.) 
CRIMES.    (See  Offences  as  included  within  each  other.) 

[See  also  Index  to  YoL  I.] 
CRIMINAL, 

killing  a,  detected  in  his  crime,  688. 

[See  also  Index  to  VoL  L] 
CUL  DE  SAC, 

whether  it  is  a  highway,  1048. 
CUSTODY, 

difference  between,  and  possession,  722  et  seq. 

D. 

DEAD  BODIES,  (See  Sepulture.) 

not  subjects  of  larceny  —  clothes,  etc.  are,  688. 
DEADLY  WEAPON, 

death  by  use  of,  murder,  617,  623,  632. 

[See  also  Index  to  VoL  L] 
DEATH, 

in  homicide,  must  spring  from  the  act  of  the  accused,  653,  654. 

[See  also  Index  to  Vol.  I.] 
DEBAUCHERY.     *  (See  Adultery  —  Bawdy-House  —  Exposure 

OF  Person  —  Rape  —  Sodomy.) 
DECREE, 

of  court,  disobeying,  a  contempt,  213. 
DEED,  (See  Conveyances.) 

meaning  of  the  word,  465. 

of  real  estate,  whether  subject  of  larceny,  682. 
DEER, 

when  subjects  of  larceny,  684. 
DEFACING  TOMBS.       (See  Sepulture.) 
DE  FACTO.  (See  Officer.) 

DEFENCE   OF  PERSON.    (See  Self-Defence.) 

[See  also  Index  to  Vol.  I.] 
DEFENCE  OF  PROPERTY, 

general  view  of  the  right  of,  543-583. 

(See  Analytical  Index,  c.  89.) 

assault  in,  42-44. 

man  may  defend  his  own  property,  413,  431. 

homicide  in,  whether  murder  or  manslaughter,  634. 

[See  also  Index  to  Vol.  I.] 
DETAINER.    (See  Forcible  Entry  and  Detainer.) 
DISCHARGING  A  GUN, 

how,  as  to  assault,  34,  note. 
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DISINTERRING  DEAD  BODY.    (See  Sepulture.) 
DISORDERLY  HOUSE,         (See  Inn.) 

general  discussion  of  the  offence  of  keeping,  251-259. 

(See  Analytical  Index,  c.  22.) 
to  be  indictable,  need  not  be  kept  for  lucre,  65,  257. 

[See  also  Index  to  Vol.  L] 
DISTURBING  MEETINGS, 

general  discussion  of  the  offence,  260-264. 

(See  Analytical  Index,  c.  23.) 
DOGS, 

not  subjects  of  larceny,  684. 
DOMESTIC  ANIMALS, 

are  subjects  of  larceny,  684. 
DOVES, 

when  subjects  of  larceny,  684,  687. 
"  DRAFT," 

meaning  of  the  word,  498. 
DRIVING, 

improper,  causing  death,  608. 

[See  also  Index  to  Vol.  L] 
DROVERS, 

the  doctrine  of  larceny  by,  736-739. 
DRUGGING, 

whether  an  assault,  34. 
DRUNKENNESS,      (See  Common  Drunkard.) 
general  discussion  of  the  offence,  265-267. 

(See  Analytical  Index,  c.  24.) 
[See  also  Index  to  Vol.  L] 
DUEL, 

meaning  of  the  word,  269. 
DUELLING, 

general  discussion  of  the  ofi*ence,  268-273. 

(See  AlNAlytical  Index,  c.  25.) 
an  element  in  affray,  22. 

[See  also  Index  to  Vol.  L] 
DWELLING-HOUSE, 

breaking  into,  is  burglary,  90. 
turning  a  person  out  of,  570. 
right  to  defend,  569,  570,  581,  1040. 

homicide  in  defence  of,  whether  murder  or  manslaughter,  634. 

[See  also  Index  to  Vol.  I.] 

£. 
EAVESDROPPING, 

general  considerations  concerning,  274. 
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"  EFFECTS,"  (See  Securities  and  Effects.) 

meaning  of  the  word,  297. 
ELECTION  FRAUDS,  etc. 

general  view  of  the  subject,  276-279. 

(See  Analytical  Index,  c.  27.) 
betting  on  elections,  526-528. 

[See  also  Index  to  Vol.  I.] 
EMBASSADOR, 

assault  on,  47. 

[See  also  Index  to  Vol.  L] 
EMBEZZLEMENT, 

general  discusuon  of  the  offence,  280-315. 

(See  Analytical  Index,  c.  28.) 
[See  also  Index  to  VoL  L] 
EMBRACERY, 

the  law  of,  what,  816,  317. 
ENEMY, 

killing,  in  battle,  is  not  murder,  540. 

[See  also  Index  to  YoL  I.] 
ENGLISH  STATUTES  CITED.    (See  Statutes,  English.) 
"  ENROLMENT," 

meaning  of  the  word,  468. 
ENTRY.    (See  Burglary  —  Forcible  Entry  and  Detainer.) 
ESCAPE, 

general  view  of  the  law  of,  893-930. 

(See  Analytical  Index,  c.  55.) 
[See  also  Index  to  VoL  L] 
ESTRAYJS.  (See  Stray.) 

EVIDENCE  (See  Consequence.) 

[See  also  Index  to  YoL,  L] 
EXCUSABLE  HOMICIDE, 
what  it  is,  490--I92. 
consequences  of,  490,  494. 
EXCUSE.  (See  False  Excuse.) 

EXPOSURE, 

of  one  to  the  weather,  an  assault,  35. 
EXPOSURE  OF  PERSON, 

general  discussion  of  the  offence  of,  318-325. 

(See  Analytical  Index,  c.  30.) 
[See  also  Index  to  Vol.  I.] 
EXTORTION, 

general  discussion  of  the  offence,  826-340 

(See  Analytical  Index,  c.  31.) 
[See  also  Index  to  Vol.  I.] 
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F. 

FALSE  AFFIRMATION, 

IS  not  a  false  pretence,  353,  872. 
FALSE  EXCUSE, 

is  not  a  false  pretence,  353. 
FALSE  IMPRISONMENT,  (See  Kidnapping  and  False  Imprison 

MKNT.) 

whether  requires  physical  touch,  83. 

whether  includes  an  assault,  a  battery,  51. 

[See  Index  to  Vol.  I.] 
FALSE  PERSONATION, 

cheating  by  means  of,  126-128. 

is  a  false  pretence,  361. 

forgery  effected  by,  480. 

[See  also  Index  to  Vol.  L] 
FALSE  PRETENCES,  (See  Cheats.) 

general  discussion  of  the  law  of,  341-899. 

(See  Analytical  Index,  c.  32.) 

cheating  by  fictitious  name,  126. 

[See  also  Index  to  Vol.  L] 
FALSE  TOKEN,  (See  Cheat  —  Token.) 

counterfeit  coin  is,  238. 
FATHER  (See  Parent.) 

FELONY, 

not  also  misdemeanor,  22,  136. 

homicide  in  committing,  when  murder,  624—627. 

(As  to  what  offences  are  felony,  ace  the  seyeral  titles.) 
[See  also  Index  to  Vol.  I.] 
FERRETS, 

not  subjects  of  larceny,  684. 
FERRY.  (See  Way.) 

FICTITIOUS  NAME, 

cheating  by  use  of,  126. 

forgery  of,  indictable,  446,  450,  480. 
FICTITIOUS  SUIT.  (See  Suit.) 

FIGHTING, 

how  indictable,  20. 

[See  also  Index  to  YoL  I.] 
FISH, 

when  subjects  of  larceny,  684,  685. 
FOOD, 

refusal  to  provide,  how,  as  assault,  35. 

FORCIBLE  ABDUCTION.    (See  Abduction.) 
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FORCIBLE  DETAINER,    (See  Forcible  Entry  and  Detainer.) 

meaning  of  the  words,  414. 
FORCIBLE  ENTRY  AND  DETAINER, 

general  discassion  of  the  offence,  400-427. 

(See  Analytical  Index,  c.  S3.) 
FORCIBLE  MARRIAGE.    (See  Abddction.) 
FORCIBLE  TRESPASS, 

general  discussion  of  the  offence,  428-431. 

(See  Analytical  Index,  c.  84.) 
[See  also  Index  to  Vol.  I.] 
FOREIGN  SECURITIES, 

forgery  of,  indictable,  469. 
FORFEITURE, 

of  liquors  sold  contrary  to  law,  1008,  1009. 

[See  also  Index  to  Vol.  I.] 
FORGED  ORDER, 

is  a  false  pretence,  362. 
FORGERY,    (See  Counterfeiting — Counterfeit  Monet.) 
of  writings,  general  view  of  the  offence,  432-505. 
(See  Analytical  Index,  c.  35.) 
a  common  law  cheat,  1 22. 
so  is  passing  forged  paper,  122,  123. 
instrument  need  not  be  a  public  one,  130. 
must  be  of  apparent  legal  validity,  131. 
is  an  attempted  cheat,  139. 

[See  also  Index  to  VoL  I.] 
FORNICATION, 
what  it  is,  1 2. 

conviction  of,  on  indictment  for  adultery,  12. 
as  to  attempts,  16. 
degree  of  the  offence,  1 7. 
conspiracy  to  procure  girl  for,  198. 

[See  also  Index  to  Vol.  I.] 
FOXES, 

not  subjects  of  larceny,  684. 
FRAUD.    (See  Election  Fkauds.) 

[See  also  Index  to  Vol.  I.] 
FURNITURE.    (See  Lodgers.) 


G. 

GAMBLER.    (See  Common  Gambler.) 
«*  GAME  OF  CHANCE," 

meaning  of  the  worda,  519. 

[823] 


HEN  ALPHABETICAL  IXBBX. 

GAMING, 

general  discussion  of  the  offonce,  506-531. 

(See  Analytical  Index,  c.  36.) 

meaning  of  the  word,  515-518. 

[See  also  Index  to  Vol.  I.] 
GAMING-HOUSE, 

offence  of  keeping,  532-534. 

[See  also  Index  to  Vol.  L] 
GHOST, 

killing  a,  567. 
GOODS.  (See  Lost  Goods  —  Personal  Goods  —  Work  ox  Goods.) 
"  GOODS  AND  CHATTELS," 

meaning  of  the  words,  297,  693. 

[See  also  Index  to  Vol.  I.] 
GOODS  HIRED, 

the  doctrine  of  larceny  of,  740-742.  • 

GOVERNMENT.    (See  Obstkucting  Government.) 

[See  also  Index  to  VoL  I.] 
GRAND  JUROR, 

getting  drunk,  the  offence  of,  266. 
GRAND  JURY, 

refusal  to  testify  before,  a  contempt  of  court,  226. 
GRAND  LARCENY, 

distinction  between,  and  petit,  763. 
GROWING  GRAIN, 

larceny  of,  under  South  Carolina  statute,  692. 
GUIDE  BOARDS, 

construction  of  New  Hampshire  statute  about,  1070. 
GUNPOWDER, 

when  keeping  of,  indictable,  854. 

[See  also  Index  to  VoL  L] 


H. 

HABEAS  CORPUS, 

declining  to  make  return  to,  a  contempt,  211. 

[See  also  Index  to  VoL  L] 
HARES, 

when  subjects  of  larceny,  684. 
HAWKING, 

the  offence  of,  535-537. 
HAWKS, 

whether  subjects  of  larceny,  683. 
HENS, 

are  subjects  of  larceny,  684. 
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HIGHWAY,    (See  Way.) 

meaning  of  the  word,  529,  1046. 

[See  also  Index  to  Vol.  I.] 
HOMICIDE, 

felonious,  general  discussion  of  the  offence,  538-667. 
(See  Analytical  Index,  c.  39.) 

[See  also  Index  to  Vol.  L] 
HONEY  BEES, 

reclaimed,  are  subjects  of  larceny,  683,  686. 
HORSE, 

false  pretence  concerning,  870,  372. 

is  sabject  of  larceny,  684. 

[See  also  Index  to  Vol.  I.] 
HORSERACING, 

wagers  on,  etc.,  523. 
HOUSE, 

used  for  committing  offences,  indictable,  258,  259. 

[See  also  Index  to  Vol.  L] 
HOUSEBREAKING.    (See  Burglary,  etc.) 
HOUSE,  DISORDERLY.    (See  Disorderly  House.) 
HOUSE  OF  ILL  FAME.    (See  Bawdy-IIouse.) 
HOUSE  OF  REPRESENTATIVES.    (See  Legislative  Bodies.) 
HUSBAND,  (See  Wife.) 

causing  wife's  death  by  neglect,  602,  621. 

killing  wife  in  chastisement,  619. 

killing  ¥nfe  taken  in  adaltery,  638. 
HUSBAND  AND  WIFE.    (See  Husband  —  Wife.) 

[See  also  Index  to  Vol.  I.] 

L 

ICE, 

when  the  subject  of  larceny,  678. 
ILLEGAL  VOTING, 

oflFence  of,  276-279. 

[See  also  Index  to  Vol.  I.] 
"  ILL  FAME,"  (See  Ba wdy-House.) 

meaning  of  the  words,  66. 

[See  also  Index  to  Vol.  I.] 
IMPRISONMENT.    (See  False  Imprisonment  —  Kidnapping,  etc.) 

[See  also  Index  to  Vol.  I.] 
INCEST, 

what  it  is  —  how  at  conmion  law,  15. 
marriage  being  void  —  voidable,  15. 
intent  —  relationship  unknown,  15. 
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INCEST,  —  continued. 

as  to  attempts  to  commit,  16. 

[See  also  Index  to  Vol.  L] 
INDECENT  EXPOSURE.    (See  Exposure  op  Person.) 
INDICT.  (See  Threat  to  Indict.) 

INFANT, 

whether  can  commit  an  assault,  41. 
cheating  by  pretending  to  be  of  age,  127. 

[See  also  Index  to  Vol.  I.] 
INJUNCTION, 

disobeying,  contempt  of  court,  218. 
INJURIES.  (See  Malicious  Injuries.) 

[See  also  Index  to  Vol.  I.] 
INN,  (See  Sale  of  Intoxicating  Liquor.) 

disorderly,  indictable,  254,  256. 

[See  also  Index  to  Vol.  L] 
"  INSTRUMENT," 

meaning  of  the  word,  467. 

[See  also  Index  to  Vol.  I.] 
"INSTRUMENT  ADAPTED  FOR  COrNXNG," 

meaning  of  the  words,  246. 
INTENT. 

(See  the  several  titles  for  the  Intent  as  respects  the  pardcniar  crime.) 

[See  also  Index  to  VoL  L] 
INTERPRETATION  OF  STATUTES, 

analogies  of  common  law  followed,  98. 
statutes  against  champerty,  etc.,  interpreted  strictly,  116. 
in  child  murder,  the  case  must  be  within  the  mischief  145. 
statute  not  repealed  without  negative  words,  150. 
corporation  included  under  word  person,  287.  , 

when  the  forbidding  of  bank-notes  is  directory,  443. 
of  the  statutes  against  gaming,  514. 
common  law  rules  applied  to  statutes  against  larceny,  494. 

[See  also  Index  to  Vol.  I.] 
INTOXICATING  LIQUOR,  (See  Sale  op  Intoxicating  Liquor.) 
larceny  of  money  received  for,  sold  without  license,  690. 

[See  also  Index  to  Vol.  I.] 
INTOXICATION,  .        (See  Drunkenness.) 
whether  an  excuse  for  blasphemy,  75. 


J. 

JAILER, 

taking  life  of  prisoner  by  improper  confinement,  607,  622. 

[See  also  Index  to  Vol.  I.] 
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JESUS  CHRIST, 

reyiling,  indictable,  71. 
JUDGES, 

inferior,  refusing  obedience  to  superior,  a  contempt,  213. 

[See  also  Index  to  Vol.  L] 
JUDICIAL  PROCEEDINGS.     (See  Court.) 
JUDICIAL  SALES, 

not  within  champerty  acts,  116. 
JUROR, 

separating  from  his  fellows,  etc.,  a  contempt  of  coart,  212. 

[See  also  Index  to  Vol.  I.] 
JUSTICE.  (See  Obstructing  Justice.) 

JUSTICES  OF  THE  PEACE, 

contempts  against,  206,  207,  217,  219. 

indictable,  for  what  malfeasance  in  office,  826,  827. 

[See  also  Index  to  Vol.  I.] 
JUSTIFIABLE  HOMICIDE, 

what  it  is,  590,  591. 


K. 
KIDNAPPING    AND    FALSE    IMPRIS0N:MENT,  (See  False  Im 

PRI80NMENT.) 

general  discussion  of  these  offences,  668-678. 

(See  Analytical  Index,  c.  40.) 
[See  also  Index  to  VoL  I.] 


LABORERS, 

combinations  among,  to  raise  their  wages,  168, 196, 197. 
LAND,  (See  Real  Estate.) 

false  representation  concerning,  a  false  pretence,  852,  864. 
LARCENY,  (See  Compound  Larceny.) 

general  discussion  of  the  offence,  674-768. 

(See  Analytical  Index,  c.  41.) 

whether  an  act  can  be,  and  also  a  cheat,  137. 

not,  for  servant  to  take  master^s  money  from  third  person,  801. 

[See  also  Index  to  Vol.  I.] 
LARCENY  FROM  THE  PERSON, 

the  law  of,  770-774. 
LARCENY  IN  SHOPS, 

the  law  of,  775,  776. 
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LARCENY  IN  THE  DWELLING-HOUSE,      ' 

the  law  of,  775,  776. 
LARCENY  OF  THE  MAIL,  etc., 

the  law  of,  777-782. 
LAWYERS,  (See  Malpractice.) 

how  punishable  for  bairatrj-,  61, 

when  guilty  of  champerty,  112. 
LEGISLATIVE  BODIES, 

contempts  against,  208. 

are  courts  of  record,  208. 

[See  also  Index  to  VoL  L] 
LEGISLATIVE  PROCEEDINGS, 

publication  of,  when  privileged,  792-794. 
*•  LETTER."  (See  Post  Letter.) 

LETTER  CARRIER, 

of  post-office,  may  be  a  servant  in  embezzlement,  288. 
LEWDNESS,     (See  Adultery,  etc. —  Open  Lewdness.) 

not  indictable  to  deliver  of  child  a  lewd  womaoi  259. 

[See  also  Index  to  Vol.  I.] 
LIBEL  AND  SLANDER,    (S^e  Obscene  Print— Slandeb.) 

general  discussion  of  the  offence,  783-815. 

(See  Analytical  Index,  c-  43.) 
[See  also  Index  to  Vol.  I.] 
LIBERTY, 

personal,  whether  may  take  life  to  preserve,  557,  563. 

[See  also  Index  to  Vol.  L]  ^ 

LIBERTY  OF  SPEECH, 

not  to  be  impaired  by  laws  against  blasphemy,  74* 

not  to  be  abridged  by  the  doctrine  of  conspiracy,  192. 

nor  by  law  of  libel,  790,  791. 
LIBERTY  OF  THE  PRESS.    (See  Liberty  of  Speech.) 
LICENSE  LAWS.     (See  Sale  of  Intoxicating  Liquor.) 
LIE, 

not  a  false  token,  in  the  law  of  cheats,  119. 
LIFE, 

when  a  man  may  prefer  his  own,  to  another's,  545,  557. 

[See  also  Index  to  Vol.  L] 
LIQUOR.    (See    Intoxicating    Liquor  —  Sale    of    Intoxicat»*o 

Liquor.)  . 
LODGERS, 

whether  breaking  rooms  of,  is  burglary,  91. 

whether  burglary,  to  break  their  own  rooms,  92 

larceny  of  furniture  by,  742. 

[See  also  Index  to  Vol.  L  j 
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LORD'S  DAY, 

offence  of  not  obsenring,  general  discussion  of,  816-820. 
(See  Analytical  Index,  c.  44.) 
[See  also  Index  to  Vol.  I.] 
LOST  GOODS, 

as  to  larceny  of,  696  and  note,  784,  75(X~75S. 
LOTTERIES,  • 

discussion  of  offences  relating  to,  821-824. 

(See  Analytical  Index,  c.  45.) 
[See  also  Index  to  Vol.  L] 
LOTTERY, 

meaning  of  the  word,  822. 
LUCRl  CAUSA, 

whether  essential  in  larceny,  756-760. 


M. 

MAGISTRATE.        (See  Malfeasance  in  Office.) 
MAIM,  (See  Mayhem.) 

meaning  of  the  word,  846. 

[See  also  Index  to  YoL  I.] 
MAmS  UNDER  STATUTES, 

general  view  of  the  subject,  842-847. 

(See  Analytical  Index,  c.  49.) 
MAINTENANCE.  (See  Champerty  and  Maintenance.) 

[See  also  Index  to  YoL  L] 
MALFEASANCE  IN  OFFICE, 

general  discussion  of  the  offence  of,  825-829. 

(See  Analytical  Index,  c.  46.) 
MALICE  AFORETHOUGHT, 
in  mayhem,  what,  846. 

[See  also  Index  to  YoL  L] 
MALICIOUS  INJURIES, 

to  the  person,  concerning,  834. 
MALICIOUS  MISCHIEF, 

general  discussion  of  the  offence,  830-^89. 

(See  Analytical  Index,  c.  47.) 
[See  also  Index  to  YoL  L] 
MALPRACTICE,     (See  Contempt  —  Homicide.) 
by  attorney,  a  contempt  of  court,  212. 

[See  also  Index  to  YoL  I.] 
MANDAMUS, 

refusing  compliance  with,  a  contempt  of  court,  213. 
MANSLAUGHTER.  (See  Homicide.) 

[See  ako  Index  to  Yol.  I.] 
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MARRIAGE,  (See  Promise,) 

of  pauper,  conspiracies  to  procure,  186. 

of  infant,  etc.,  conspiracy  to  procure,  198. 

whether  promise  of,  is  a  false  pretence,  351,  365. 

false  representation  of  being  in  condition  to  marry,  365. 

[See  also  Index  to  Vol.  I.] 
MARRIAGE  LAWS,  • 

some  points  concerning,  840,  841. 
MARTINS, 

not  subjects  of  larceny,  684. 
MASTER, 

may  maintain  servant  in  his  suits,  110. 

right  to  chastise  servant,  604. 

killing  servant  in  correction,  619  and  note,  620. 

[See  also  Index  to  YoL  L] 
MASTER  MARINER, 

chastising  seaman,  42. 
MAYHEM, 

general  discussion  of  the  offence,  842-^7. 

(See  Analytical  Index,  c.  49.) 
[See  also  Index  to  Vol.  I.] 
MEETING.    (See  Disturbing  Meetings  —  Public  Meetings.) 
MEETING,  ILLEGAL.    (See  Disorderly  House— Unlawful  As- 
sembly.) 
MILITARY, 

muster  of,  when  contempt  of  court,  210. 
MILITIA.  (See  Military.) 

MINISTERIAL  OFFICES, 

contempts  against,  207. 
MINORS.  (See  Infants.) 

MISADVENTURE, 

in  the  law  of  homicide,  what,  592. 
MISCHIEF.  (See  Malioious  Mischief.) 

MISDEMEANOR, 

homicide  in  committing,  whether  murder  or  manslaughter,  624-6i'- 
(As  to  what  acts  are  misdemeanors,  see  the  several  titles) 

[See  also  Index  to  Vol.  L] 
MISREADING  A  WRITING, 

obtaining  signature  by,  whether  a  common  law  chest,  129. 
"  MONEY,"  (See  Counterfeit  Money.) 

meaning  of  the  word,  297,  493,  523. 

[See  also  Index  to  VoL  L] 
MONEY  BY  FALSE  PRETENCES.    (See  False  Pretences.) 
MONKEYS, 

not  subjects  of  larceny,  684. 
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MOTHER  (See  Parent.) 

MURDER,    (See  Child  Murder — Duelling — Homicide.) 

whether  includes  assault,  51. 

duelling  is,  in  parties  and  seconds,  268. 

[See  also  Index  to  Vol.  L] 

N. 

NAME,  (See  Fictitious  Name.) 

how  given  to  offences,  2. 
NAVIGATION, 

unskilful  or  careless,  causing  death,  608,  610. 

[See  also  Index  to  YoL  I.] 
NEGLECT, 

homicide  resulting  from,  599,  610. 

[See  also  Index  to  YoL  I.] 
NEGROES, 

not  entitled  to  rights  of  white  people,  102,  note, 
canying  firearms  by,  102,  note. 

[See  also  Index  to  Yol.  L] 
NOTE.  (See  Bank-Note  —  Promisbort  Note.) 

NOXIOUS  TRADES, 

canying  on,  851  et  seq. 
NUISANCE, 

general  discussion  of  the  offence,  848-856. 

(See  Analytical  Index,  c.  50.) 
in  burning  one's  own  house,  SI. 
being  common  scold  is,  146. 
of  conspiring  to  create,  194. 
exposure  of  person  is,  318. 

[See  also  Index  to  Yol.  I.] 

O. 

OATH.  (See  Corporal  Oath — Solemn  Oath.) 

"  OBLIGATION," 

meaning  of  the  word,  464. 
OBSCENE  LIBELS,    (See  Libei«  and  Slander.) 

how  indictable,  811. 

[See  also  Index  to  YoL  I.] 
OBSCENE  PRINT, 

indictable,  though  not  public,  822. 
OBSTRUCTING  GOYERNMENT, 

general  view  of  the  offence  of,  857-859. 
OBSTRUCTING  JUSTICE, 

general  view  of  the  offence  of,  857-859. 
OBSTRUCTING  MYERS  AND  OTHER  WAYS.    (See  Ways.) 
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OFFENCES,  (See  Specific  Offences.) 

houses  for  the  commission  of,  258,  259. 

[See  also  Index  to  YoL  L] 
OFFENCES  AS  INCLUDED  WITHIN  EACH  OTHER, 

within  what,  is  assault,  51. 

how  cheats,  with  other  offences,  136. 

how  as  to  larceny  and  embezzlement,  284,  301. 

in  larceny,  how,  766,  767. 
OFFENSIVE  TRADES, 

when  carrying  on,  indictable,  851-853. 
"  OFFERING," 

a  reward,  what  it  is,  279. 
OFFICE,  (See  Malfeasance  in  Office.) 

conspiracy  to  procure  appointment  to,  177  and  note,  190, 191. 

[See  also  Index  to  Vol.  I.] 
OFFICER,    (See  Arrest  —  Constables  —  Coroners  —  Extobtion 

— Justices  ojt  the  Peace  —  Other  Officer  —  Sher- 
iffs.) 

assaults  on,  46  and  note. 

contempts  agunst,  207,  208. 

refusing  obedience,  a  contempt  of  court,  212. 

getting  drunk,  offence,  266. 

defactOf  can  commit  extortion,  328. 

demanding  fees  in  advance,  eto.,  extortion,  330,  831. 

too  large  a  fee,  334. 

commits  murder  by  beheading  a  convict  instead  of  hanging  bim,  540. 

to  suppress  riots,  affrays,  eto.,  578,  575. 

of  justice,  taking  life  in  obedience  to  law,  584. 

[See  also  Index  to  Vol.  L] 
OFFICIAL  MISCONDUCT.    (See  Malfeasance  in  Office.) 
OMISSION, 

in  testimony,  whether  perjury,  877. 

[See  also  Index  to  Vol.  L] 
OPEN  LEWDNESS,    (See  Exposure  of  Person— Lswdnsbs.) 

how  indictable  at  common  law,  14. 

under  statutes,  13. 

words  **  living  together,"^  14* 

as  to  attempts,  16. 

degree  of  the  offence,  17. 

[See  also  Index  to  Vol.  L] 
OPINIONS  OF  WITNESSES, 

whether  perjury  is  assignable  of,  878. 
"  ORDER," 

meaning  of  the  word,  461,  693. 

[See  also  Index  to  Vol.  L] 
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*'  OTHER  OFFICER,*' 

meaning  of  the  words,  294. 

[See  also  Index  to  Vol.  L] 
OUTHOUSE, 

meaning  of  the  word,  529. 

[See  also  Index  to  Vol.  L] 
OVERT  ACT, 

necessary,  under  statutes,  in  conspiracy,  165. 

in  treason,  1032,  1037. 
OXEN, 

are  subjects  of  larceny,  684. 
OYSTERS, 

when  subjects  qf  larceny,  684, 685. 

P. 

PAPERS.  (See  Court.) 

[See  also  Index  to  Vol.  L] 
PARENT, 

nuiy  maintain  child  in  his  9uits,  110* 

may  chastise  child  —  how,  596,  604,  619. 

causing  death  of  child  by  neglect,  600,  621,  623,  645. 

killing  one  committing  sodomy  with  child,  688. 
PARROTS, 

not  subjects  of  larceny,  684. 
PARTRIDGES, 

when  subjects  of  larceny,  684. 
"  PASS,"  (See  Counterfeit  Monet.) 

meaning  of  the  word,  240,  502. 

[See  also  Index  to  Vol.  L] 
PASSION, 

effect  of,  in  reducing  a  homicide  to  manskkughter,  680-645. 
PAUPER, 

conspiracies  to  change  settlement  of,  186. 

[See  also  Index  to  Vol.  I.] 
PEACE.  (See  Bonds  for  the  Peace.) 

[See  also  Index  to  Vol.  I.] 
PEACOCKS, 

are  subjects  of  larceny,  684. 
PEDDLING, 

the  offence  of,  535-537. 

meaning  of  the  word,  586. 

[See  also  Index  to  Vol.  I.] 
PEOPLE  OF  COLOR.      (See  Negroes.) 
''PER  INFORTUNlUMr    (See  Misadventure.) 
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PERJURY, 

general  discussion  of  the  offence,  860-887. 

(See  Analytical  Index,  c.  52.) 
[See  also  Index  to  Vol.  I.] 
PERSON.  (See  Exposure  of  Person.) 

[See  also  Index  to  Vol  I.] 
"PERSONAL  GOODS," 

meaning  of  the  words,  493. 

[See  also  Index  to  Vol.  I.] 
PERSONAL  PROPERTY, 

meaning  of  the  words,  493. 
PERSONATING.      (See  False  Personation.) 

[See  also  Index  to  Vol.  I.]  ' 
PETIT  LARCENY,  (See  Larceny.) 

distinction  between,  and  grand  larceny,  763. 
prison  breach  on  imprisonment  for,  910. 

[See  also  Index  to  Vol  I.] 
PHEASANTS, 

when  subjects  of  larceny,  684. 
PHYSICIAN, 

having  sexual  intercourse  with  patient,  41. 
causing  death  of  his  patient,  605,  621. 

[See  also  Index  to  Vd.  I.] 

PIGEONS, 

when  subjects  of  larceny,  684,  687. 

PIRACY, 

view  of  the  law  of,  888-890. 

[See  also  Index  to  YoL  I.] 
POLECATS, 

not  subjects  of  larceny,  684. 
POLYGAMY, 

a  view  of  the  law  of,  891,  892. 

[See  also  Index  to  Vol.  I.] 
POSSESSION, 

difference  between,  and  custody,  722  et  seq. 

[See  also  Index  to  Vol.  I.] 
POST  LETTER, 

meaning  of  the  words,  493,  780. 
POST-OFFICE.  (See  Letter  Carrier.) 

POWDER  MAGAZINE, 

when  an  indictable  nuisance,  854. 
PREMISES, 

meaning  of  the  word,  529. 
PRESS.  (See  Liberty  of  Spkech.) 

PRETENCES,  FALSE.    (See  Cheats— Famk  Fbstsncbs.) 
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PRETENDED  TITLES, 

general  diflcussioii  of  the  offence  of  buying  and  Belling,  113-116. 
(See  Analytical  Index,  c.  15.) 
PRINT,  OBSCENE.      (See  Obscene  Print.) 
PRISON  BREACH, 

general  view  of  the  law  of,  893-930. 

(See  Analytical  Index,  c.  55.) 
[See  also  Index  to  YoL  I.] 
PRIVILEGED  COMMUNICATIONS, 

what  and  how,  in  law  of  libel,  791. 
PROCEEDINGS  IN  COURTS, 

publication  of,  when  a  contempt,  216. 

when  publication  of,  privileged,  792-794. 
PROCEEDINGS,  LEGISLATIVE.  (See  Legislative  Proceedings.) 
PROFANE  SWEARING.    (See  Blasphemy  and  Profaneness.) 
PROMISE,  (See  Marriage.) 

false,  not  a  fiilse  pretence,  348. 
"  PROMISING," 

a  reward,  what  it  is,  279. 
PROMISSORY  NOTE, 

whether  token,  in  cheat,  1 30. 

meaning  of  the  words,  461,  693,  695. 

what  is  not  larceny  of  a,  695. 

[See  also  Index  to  Vol.  I.] 
PROPERTY.    (See  Defence  of  Property  —  Personal  Property.) 

[See  also  Index  to  Vol.  I.] 
PROSECUTE.  (See  Threat  to  Indict.) 

[See  also  Index  to  Vol.  L] 
PUBLIC, 

whether  token  must  be,  in  cheat,  130. 

as  to  public  cheats,  184,  135. 

[See  also  Index  to  Vol.  I.] 
PUBLICATION.  (See  Court.) 

"PUBLICT  GAMING-HOUSE,'' 

meaning  of  the  words,  529. 
PUBLIC-HOUSE.  (See  Inn.) 

PUBLIC  MEETINGS,    (See  Disturbing  Meetings.) 

contempts  against,  208. 

(See  also  Index  to  Vol.  I.) 
PUBLIC  NUISANCE.       (See  Nuisance.) 
PUBLIC  PLACE, 

meaning  of  the  words,  19,  321,  529. 

(See  also  Index  to  Vol.  I.) 
"PUBLIC  PROPERTY," 

meaning  of  the  words,  832. 
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PUBLIC   SHOWS, 

general  discussion  of  the  doctrine  of,  931-934. 

(See  Analytical  Index,  c.  56.) 
PUBLIC  WAY.  (See  Way.) 

[See  also  Index  to  VoL  L] 
PUBLIC  WORSHIP.    (See  Disturbing  Meetings.) 
"  PUNCHEON," 

meaning  of  the  word,  246. 
"  PUT  OFF,"  (See  Uttered  and  Put  Off.) 

meaning  of  the  words,  240. 

[See  also  Index  to  Yd.  L] 
"PUTTING  OFF," 

meaning  of  the  words,  502. 


Q. 


QUARRELS, 

homicide  in,  632-644. 


R. 


RAILROAD  TICKET, 

forgery  of,  indictable,  449. 

[See  also  Index  to  Vol.  L] 
RAPE, 

general  discussion  of  the  offence,  935-949. 

(See  Analytical  Index,  c.  57.) 
includes  assault,  51. 

bui^lary  with  intent  to  commit,  is  no  assault,  61. 

[See  also  Index  to  VoL  I.] 
REAL  ESTATE,  (See  Land.) 

as  subject  of  larceny,  677-679,  682,  691. 

[See  also  Index  to  Vol.  I.] 
RECEIPT, 

for  money  or  goods,  what,  461,  693. 
what  forgery  of,  is  indictable,  449. 
what  is  not  a  larceny  of  a,  695. 

[See  also  Index  to  YoL  I.] 
RECEIVING  STOLEN  GOODS, 

general  discussion  of  the  offence,  950-953. 

(See  Analytical  Index,  c  58.) 
[See  also  Index  to  VoL].] 
RECORD, 

meaning  of  the  word,  468,  493. 
of  court,  whether  subject  of  larceny,  680  and  note. 

[See  also  Index  to  YoL  L] 
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REFEREES, 

refusal  to  report,  a  contempt  of  court,  213. 
"  REGISTRY," 

meaning  of  the  word,  468. 
RELIGIOUS  WOASHIP.    (See  Distubbino  Meetings.) 
"  REQUEST," 

meaning  of  the  word,  461, 693. 

[See  also  Index  to  Vol.  I.] 
RESCUE, 

general  view  of  the  law  of,  893-930. 

(See  Akalttical  Index,  c  55.) 
as  constitating  an  affray,  22. 

[See  also  Index  to  Vol.  L] 
RESEMBLANCE.  (See  Similitude.) 

RESISTING  OFFICER.    (See  Obstructing  Justice.) 

*  [See  also  Index  to  Vol.  I.]. 

REVENUE, 

of  government,  conspiracy  to  lessen,  indictable,  192. 
RING  DROPPING, 

goods  obtained  by,  when  larceny,  717. 
RIOT, 

general  discussion  of  the  offence,  954-965. 

(See  Analytical  Index,  c.  59.) 
whether  inclades  an  assault,  51. 
a  sort  of  conspiracy,  193. 
conspiracies  to  commit,  193. 
right  and  duty  to  suppress,  574,  575. 
homicide  committed  in,  murder,  624. 

[See  also  Index  to  VoL  I.] 
RIVER.  (See  Way.) 

[See  also  Index  to  Vol.  I.) 
ROAD.  (See  Way.) 

ROBBERY, 

general  discussion  of  the  offence,  966-980. 

(See  Analytical  Index,  c.  60.) 
[See  also  Index  to  Vol.  L] 
ROUT, 

the  offence  of,  considered,  981. 


S. 

SABBATH-BREAKING.    (See  Lord's  Day.) 
SALE  OF  INTOXICATING  LIQUOR,  (See  Intoxicating  Liquor.) 
general  discussion  of  the  offence,  982-1016. 

(See  Analytical  Index,  c.  62.) 
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SALES.  (See  Judicial  Sales.) 

[See  also  Index  to  Vol.  I.] 
SCHOOLMASTER, 

committing  indecent  assault  on  pupil,  41. 

[See  also  Index  to  Vol.  L]     * 
SCHOOLS, 

the  offence  of  disturbing,  261,  263. 
SCOLD.  (See  Common  Scold.) 

SCRIPTURES, 

reviling  the,  indictable,  70,  75. 
SEA-CAPTAIN.  (See  Master  Mariner.) 

SECONDS, 

in  duel,  guilty  of  murder,  268. 
"  SECRETE," 

meaning  of  the  word,  782. 
"  SECURITIES  AND  EFFECTS,"    (See  Effects.) 

meaning  of  the  words,  493. 
SECURITY.  (See  Valuable  Security.) 

[See  also  Index  to  Vol.  L] 
"  SE  DEFENDENDOr    (See  Self-Defence.) 
SEDUCTION, 

general  discussion  of  the  offence,  1017-1020. 

(See  Analytical  Index,  c.  68.) 
SELF-DEFENCE, 

general  discussion  of  the  law  of,  543^88. 

(See  Analytical  Index,  c.  89.) 

assault  in,  42,  44. 

homicide  in,  what,  etc.,  590,  593,  594. 

murder  or  manslaughter,  632-642. 

[See  also  Index  to  Vol.  I.] 
SELF-MURDER, 

the  offence  of,  considered,  1021. 
"  SELLING," 

meaning  of  the  word,  502. 
SEPULTURE, 

offences  against,  conddered,  1022-1024. 
SERVANT, 

may  commit  arson  of  master's  house,  in  which  he  Itves^  24. 

may  maintain  master  in  his  suits,  110. 

who  is,  in  embezzlement,  286-293. 

[See  also  Index  to  Vol.  I.] 
SETTLEMENT, 

of  pauper,  conspiracies  to  change,  186. 
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SHEEP, 

are  subjects  of  larceny,  684. 

[See  also  Index  to  Vol.  I:] 
SHERIFF,  (See  Officer.) 

indictable  for  what  malfeasance,  828. 
**  SHOWING  FORTH  IN  EVIDENCE," 

meaikng  of  the  words,  502. 
SHOWS.  (See  Public  Shows.) 

SHROUD, 

is  the  subject  of  larceny,  688. 
SIGNATURE.         (See  Misbbadino  a  Writing.) 
-  SIMILAR  PIECES," 

meaning  of  the  words,  240. 

[See  also  Index  to  Vol.  L] 
SIMILITUDE, 

necessary  to  constitute  counterfeiting  the  coin,  243. 

how  far  necessary  in  forgery,  487-490. 
SIMPLE  LARCENY.  (See  La^kxy.) 

SINGING  BIRDS, 

not  subjects  of  larceny,  684. 
SLANDER,  (See  Libel  and  Slander.) 

verbal,  whether  indictable  and  when,  272,  812,  81S. 

whether  conspiracy  to,  indictable,  185. 

as  spoken  to  a  justice  or  judge,  219,  220. 

[See  also  Index  to  Vol.  I.] 
SLAVES, 

offence  of  selling  liquor  to,  253. 

intending  to  steal,  killed,  555,  556. 

whether  subjects  of  larceny,  689,  691. 

[See  also  Index  to  Vol.  L] 
SLAVE  STEALING, 

the  offence  of,  considered,  1025. 
SLAVE-TRADE, 

the  oflfence  of,  considered,  1026. 
SMALL  THINGS, 

conspiracy  too  small  in  evil,  161, 167. 

act  must  be  how  direct  a  cause  of  the  death,  609. 

(See,  for  more  under  this  head,  the  several  offences.) 
[See  also  Index  to  VoL  I.] 
SODOMY, 

general  discussion  of  the  offence,  1027-1029. 

(See  Analytical  Index,  c  68.) 

killing  one  detected  in,  by  parent,  638. 

[See  also  Index  to  VoL  I.] 
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"  SOLEMN  OATH," 

meaning  of  the  words,  862,  note. 
SOLICITATION, 

as  a  form  of  attempt,  SO. 

to  an  assault  which  is  committed,  50. 

to  a  battery,  whether  indictable,  56. 

[See  also  Index  to  VoL  L] 
SON.  (See  Child.) 

SPECIFIC  OFFENCES, 

how  created  and  named,  2,  3. 
SPEECH.  (See  Liberty  of  Speech.) 

SQUIRRELS, 

not  subjects  of  larceny,  684. 
"  STACK," 

meaning  of  the  word,  882. 

[See  also  Index  to  Vol.  L] 
STAGE  DRIVER, 

whether  a  servant  in  embezzlement,  289,  293. 
STATUTES.      (See  Ikterpretation  of  Statutes.) 

[See  also  Index  to  VoL  L] 
STATUTES,  ENGLISH,  —  ciftfrf 

Westm.  1,  c.  26,  —  882. 

Westm.  2,  c.  34,  —  749,  947. 

28  Edw.  1,  c.  11,  —  111,  note. 

83  Edw.  1,  Stat  2,-106,  150. 

I  Edw.  2,  Stat  2,-897,  902,  908,  905. 
12  Edw.  2,  c.  6, —  1008,  note. 

25  Edw.  3,  c.  2,-78,  1038. 

6  Rich.  2,  c.  7,-403,412. 

15  Rich.  2,  c.  2,-404,  409. 

5  Hen.  4,  c.  5,  —  848. 

5  Hen.  4,  c.  6,  —  48,  note. 

8  Hen.  5,  c.  6,  — 1080. 

8  Hen.  6,  c.  1,  —  48,  note. 

8  Hen.  6,  c.  9,-405,  406,  412,  414. 

II  Hen.  6,  c.  11,  —  48,  note. 
17  Edw.  4,  c.  8,  —  609. 

8  Hen.  7,  c.  2,  —  6. 

21  Hen.  8,  c.  7,-280,  780. 

23  Hen.  8,  c.  1,  —  838. 

24  Hen.  8,  c.  5,  —  598. 

25  Hen.  8,  c.  8,  —  888. 
82Hen.  8,  c.  9,  — 114,  115. 

88  Hen.  8,  c  1,-117, 180, 138,  341,  848. 
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STATUTES,  ENGLISH,  — conftniied. 
33  Hen.  8,  c.  9,-509,  510. 
33  Hen.  8,  c.  12,  —  48,  note. 
87  Hen.  8,  c.  6,  —  838,  843. 
1  Edw.  6,  c.  12,-88. 
5  &  6  Edw.  6,  c.  4,  —  48,  note. 
5  &  6  Edw.  6,  c.  9, —  89,  note. 
5  &  6  Edw.  6,  c.  25,  —  995. 
4  &  5  PhiL  &  M.  c.  4,—  89,  note,  838. 

4  &  5  PhiL  &  M.  c.  8,—  7,  note,  1017. 

5  Eliz.  c.  14,  —  458-457,  497. 
8Eliz.  c4,— 770. 

31  Eliscc.  11,  — 407,414. 
39  Eliz.  c.  9,  —  5,  7,  note. 
39  Eliz.  c.  15,  —  89,  note. 
21  Jac.  1,  c.  15, — 407. 
21  Jac.  1,  c.  26,-458. 

21  Jac.  1,  c.  27,-140, 142,  143. 
16  Car.  2,  c.  7,-611. 

22  &  23  Car.  2,  c.  1,-844. 
22  &  23  Car.  2,  c.  7,-838. 
3&4  WilL&M.  c.  9,— 742. 

8  &  9  WilL  3,  c.  26,  —  244. 
lO&ll  WilL3,  c.  17,  — 611. 

9  Anne,  c.  6,  —  511. 

9  Anne,  c.  14, — 48,  note,  611. 

10  Anne,  c.  26,  —  511. 

s        12  Anne,  c.  7,  —  86,  775,  note. 
9  Geo.  1,  c.  22,  —  838,  1030. 
27  Geo.  2,  c.  16,-1030. 
30  Geo.  2,  c.  24,-342,  374. 
89  Geo.  3,  c.  85,-282  and  note,  286,  287. 
52  Geo.  3;,  c.  64,  —  342. 
52  Geo.  3,  c.  143,  —  288. 

7  &  8  Gea  4,  c.  29,-86,  137^  282,  286,  287,  308,  843. 
7&8  Geow4,c.  30,  — 837. 
9  Geo.  4,  c.  31,  —  48,  note,  141,  943. 

1  &2  WilL  4,  c.  67,— 293. 

2  WilL  4,  c.  34,  —  501. 
1  Victc.  9,— 837. 

14  &  15  Vict  c  100,-493. 
STEAMBOAT, 

improper  navigation  of,  causing  death,  610. 
STOLEN  GOODS.    (See  RscEivfiro  Stolen  Goods.) 

[See  alao  Index  to  Yd.  L] 
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STRAY, 

concerning  larceny  of,  696  and  note. 
SUBORNATION  OF  PERJURY, 

the  doctrine  of,  887. 

[See  also  Index  to  Vol.  L] 
SUICIDE.  (See  Self-Murdkb.) 

[See  also  Index  to  YoL  L] 
SUIT, 

bringing  fictitious,  etc.,  a  contempt,  211. 

[See  also  Index  to  Vol.  L] 
SUNDAY.  (See  Lobd'8  Dat.) 

SWANS, 

when  subjects  of  larceny,  684. 
SWEARING.      (See  Blasphemy  and  Pbofanknesb.) 
SYMBOL, 

or  token,  necessary  in  a  cheat,  118  et  seq. 


T. 

TAVERN.  (See  Inn.) 

[See  also  Index  to  Vol.  I.} 
"TEN  SIMILAR  PIECES."    (See  Similar  Pieces.) 
THIEF, 

stealing  goods  from,  is  larceny,  690. 
THREATENING  LETTERS, 

the  offence  of  sending,  considered,  1030,  lOSl. 

[See  also  Index  to  YoL  I.] 
THREAT  TO  INDICT, 

obtaining  money  by,  indictable,  339. 
"  THRESHING  MACHINE," 

meaning  of  the  words,  832. 
TIPPLING-HOUSE,  (See  Sale  of  Intoxicatino  Liquob.) 

the  offence  of  keeping,  252,  253,  996. 
TITLES,  PRETENDED.    (See  Pbbtended  Titlbs.) 
TOKEN,  •  (See  False  Token.) 

or  symbol,  necessary  in  a  cheat,  118  et  seq. 
"  TOOL," 

meaning  of  the  word,  240. 

[See  also  Index  to  YoL  I.] 
TOWN.  (See  Walled  Town.) 

[See  also  Index  to  YoL  L] 
TRADE.  (See  Tricks  of  Trade.) 

[See  also  Index  to  YoL  L] 
TRADES.  (See  Offensive  Trades.) 
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TREASON, 

general  discussion  of  the  offence  of,  1032-1038. 
(See  Analytical  Index,  c.  70.) 
[See  also  Index  to  VoL  I.] 
TOEASURE  TROVE, 
what  it  is,  696,  note, 
the  doctrine  of  larcenj  of,  696  and  note. 
"  TREES," 

meaning  of  the  word,  882. 
TRESPASS.    (See  Civil  Trespass  ~  Forcible  Trespass.) 

[See  also  Index  to  YoL  I.] 
TRICKS  OF  TRADE, 

as  &lse  pretences,  367-372. 
TURKEYS, 

are  subjects  of  larceny,  684. 

U. 
«  UNDERTAKING," 

meaning  of  the  word,  464,  693. 

[See  also  Index  to  YoL  L] 
UNLAWFUL  ASSEMBLY, 

general  view  of  the  law  concerning,  1039,  1040. 
(See  Analytical  Index,  c.  71.) 
[See  also  Index  to  Yol.  L] 
"UNLAWFUL  GAME," 

meaning  of  the  words,  515-518,  522. 
USURY, 

how  viewed  in  the  criminal  law,  1041-1043. 
« UTTERED  AND  PUT  OFF,"    (See  Put  Off.) 

meaning  of  the  words,  240,  note. 
UTTERING,  (See  Counterfeit  Money.) 

of  foi^d  instruments,  the  offence  of,  498-502. 
what  is  an  uttering,  501. 

[See  also  Index  to  YoL  I.] 

Y. 
YALUABLE  SECURITY, 

meaning  of  the  words,  493. 
YERBAL  SLANDER.        (See  Slander.) 

[See  also  Index  to  YoL  L] 
YOTER, 

bribing  a,  77.  • 

YOTING,  ILLEGAL.    (See  Illegal  Voting.) 

[See  also  Index  to  YoL  L] 
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W. 

WAGER,  (See  Election  Frauds — Gamino.) 

what  it  is,  522,  523,  525,  528. 
WAIF, 

what  is,  696,  note. 

the  doctrine  of  larceny  of,  699  and  note. 
WALLED  TOWN, 

whether  breaking  into,  is  burglaiy,  90. 
WAREHOUSE-MEN, 

larceny  of  the  goods  by,  746. 
"  WARRANT," 

meaning  of  the  word,  461,  698. 

[See  also  Index  to  Vol.  L] 
"WATERMAN," 

meaning  of  the  word,  295. 
WAY, 

general  doctrines,  concerning  obstruction  and  repair  of,  1044-1070. 
(See  Analytical  Index,  c.  78.) 

improper  use  of,  causing  death,  608. 

careless  use  of,  manslaughter,  623. 

[See  also  Index  to  YoL  I.] 
WEAPON.     (See  Carrying  Concealed  Weapon — Deadly  Wea- 
pon.) 
[See  also  Index  to  YoL  L] 
WIFE,  (See  Husband.) 

commits  not  arson  in  burning  husband's  house,  24. 

may  commit  forcible  entry  on  husband's  lands,  411. 

larceny  of  husband's  goods  by,  748,  749. 

[See  also  Index  to  Yol.  I.] 
WILD  ANIMALS, 

whether  subjects  of  larceny,  688. 

[See  also  Index  to  Yol.  I.] 
WILD  BOARS, 

when  subjects  of  larceny,  684. 
WITNESS,  (See  Opinions  op  Witnesses.) 

yrhen  indictable  for  disobedience,  220. 

[See  also  Index  to  Yol.  L] 
WOODEN  BUILDING, 

when,  a  nuisance,  855. 
WORDS, 

how,  as  constituting  the  fighting  in  affray,  20. 

how,  as  constituting  an  assault,  33,  39. 

how,  as  justifying  an  assault,  44. 
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WORDS,  —  continued, 

not  symbols  or  tokens,  in  the  law  of  cheats,  119. 

when,  an  indictable  obstruction  of  justice,  219. 

when  they  amount  to  a  libel,  272. 

whether  justify  a  blow  to  reduce  killing  to  manslaughter,  636. 

[See  also  Lidex  to  Vol.  L] 
WORKMEN.  (See  Labobers.) 

WORK  ON  GOODS, 

larceny  by  one  who  has  done,  743,  744. 
WORSHIP.  (See  Distubbino  Meetings.) 

WRECK, 

what  is — larceny  of,  696  and  note. 
WRITING,  (See  Misbeading  a  Wbitixg.) 

meaning  of  the  word,  368,  note,  435,  467. 
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